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TO 


I. 


JOHN  BELL,  ESQ.  K.  C. 


If  the  author  presumes  to  hope  that 
this  volume  may  supply,  in  some  degree,  the 
acknowledged  want  of  elementary  works  on  a 
branch  of  Legal  Science  deeply  interesting  to 
a  wealthy  state,  your  favourable  opinion  of  the 
former  edition  will  more  than  excuse  his  vanity. 
By  labouring  to  correct  and  extend  his  views, 
both  of  the  old  and  the  new  law,  he  has  endea- 
voured to  prove  himself  not  insensible  to  the 
value  of  such  approbation. 

The  profession,  whose  respect  and  esteem 
have  followed  you  into  your  retreat,  will  learn 
with  pleasure  that  those  studies  which  formed 
so  long  the  business  of  your  life,  are  still  the 
objects  of  your  care ;  that  the  most  important 
of  the  Real  Property  Statutes  of  the  present 
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reign  received  some  valuable  touches  from  your 
experienced  hand;  and  that  to  the  merit  of 
having  taught  the  student  how  to  vnn  the  steep 
ascent  to  legal  eminence,  and  the  rarer  merit 
of  having  shown  how  that  eminence  is  best 
adorned  by  unaffected  learning  and  unassuming 
manners,  you  are  willing  to  add  the  enduring 
honour  of  having  contributed  to  amend  the 
laws  of  yom*  country. 

Permit  me  to  unite  with  those  associates  of 
your  former  toil  who  are  still  bound  to  the  oar, 
in  hoping  that  leisure  so  well  earned  and  so 
usefully  employed,  may  be  long  and  uninter- 
rupted ; — cheered  by  the  consciousness  of  living 
in  the  grateful  recollection  of  the  Equity  Bar, 
which  your  professional  character  has  exalted, 
and  of  the  many  friends  whom  your  kindness 

has  attached. 

I  am.  Sir, 

Your  very  obliged  and  obedient, 

WILLIAM  HAYES. 

Cloisters,  Tsmpi.b, 
March  24, 1835. 
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TO 


THE  SECOND  EDITION 


Another  impression  of  this  Work  has  been 
called  for  sooner  than  the  Writer  had  anti- 
cipated. He.  has,  however,  revised  the  Work 
throughout,  and  endeavoured,  as  well  by  nu- 
merous corrections  as  by  some,  not  inconsider- 
able additions,  to  retain  the  favourable  opinion 
which  this  early  demand  would  seem  to  indicate. 
The  practical  importance  of  the  new  Statute 
Law  has  induced  him  to  direct  his  chief  atten- 
tion  to  the  rendering  of  the  chapter  on  that 
subject  more  accurate  and  complete,  especially 
with  reference  to  the  changes  effected  by  the 
Fine  and  Recovery  Act. 

As  no  reliance  ought  to  be  placed  upon  any 
interpretation  of  the  New  Statutes  without 
submitting  it  to  the  test  of  a  comparison  with 
the  very  letter  of  the  enactment,  it  has  been 
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thought  desirable  to  append  the  Statutes  them- 
selves to  this  volume,  adding  only  such  heads 
to  the  divisions  arid  sections  of  the  longer  sta- 
tutes as  may  assist  the  practitioner  in  analyzing 
them  or  in  finding  the  clause  or  subject  required. 

When  it  is  considered  that  the  new  Acts  have 
scarcely  been  the  subject  of  adjudication,  and 
that  the  opinions  entertained  in  the  profession 
concerning  them  have  not,  except  in  a  few 
instances^  transpired,  it  will  be  thought,  perhaps^ 
that  the  comments  now  submitted  are  charge- 
able, less  with  the  want  of  fulness  of  information, 
than  with  the  presumption  of  adventuring  too 
confidently  upon  ground  so  little  trodden. 

Several  bills  are  in  progress,  and  others,  it  is 
understood,  are  in  contemplation,  partly  to  re- 
form the  old  law  and  partly  to  amend  the  new. 
The  projected  measures  include  a  bill  relating  to 
the  Transfer  of  Property ;  a  bill  relating  to  the 
Execution,  Operation,  and  even  the  Construc- 
tion of  Wills  (a) ;  a  bill  relating  to  the  Constitu- 
tion and  Jurisdiction  of  the  Ecclesiastical  Courts, 

(fi)  The  policy  of  i^equiring  all  testamentary  dispositions  to 
be  attested  by  two  witnesses  is  extremely  questionable. 
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including  provisions  for  the  future  Cognizance 
of  Wills  both  of  Real  and  of  Personal  Estate ; 
a  bill  to  facilitate  the  Enfranchisement  of  Copy- 
holds ;  a  bill  to  amend  the  Law  of  Tenure  and 
Escheat ;  a  bill  to  amend  and  extend  Sir  Edward 
Sugden's  Act  relating  to  Infant  Trustees,  &c.;  a 
bill  or  Ulls  to  amend  the  New  Acts,  particularly 
the  Fine  and  Recovery  Act  and  the  Limitation 
Act ; — some  of  which  may  pass  into  laws  in  the 
course  of  the  present  session,  unless  it  should  be 
considered  expedient  to  allow  farther  time  for 
the  late  additions  to  the  Statute  Book  to  settle 
and  consolidate,  before  new  materials  are  accu- 
mulated. It  is  the  Writer's  intention  to  keep 
pace,  if  possible,  with  this  career  of  Legislation, 
by  extending  his  view  of  the  amended  law,  so  as 
to  enable  the  Practitioner  who,  though  impressed 
with  the  necessity  of  knowing  something  more 
than  that  certain  branches  of  the  law  have  been 
altered,  yet  cannot  undertake  the  study  of  a  new 
system,  the  means  of  acquiring,  at  a  moderate 
expense  of  time  and  labour,  sufficient  knowledge 
of  the  nature  and  extent  of  the  alterations  to 
guide  him  in  their  ordinary  application. 
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With  the  exception  of  the  lights  afforded  by 
Mr.  Jarman's  Commentary  on  the  New  Acts  in 
his  Work  on  Conveyancing,  and  the  contribu- 
tions of  Mr.  Ingram,  the  Author  has  received 
little  assistance  in  his  endeavours  to  illustrate 
the  new  law.  Disquisitions  on  the  old  law,  or 
rather  compilations  from  the  old  books,  are,  in- 
deed, numerous  and  copious,  and  are  not  tvrith- 
out  their  use ;  but  the  new  law  has  been  left,  for 
the  most  part,  to  speak  for  itself. 

Much  has  been  effected  in  the  way  of  juridical 
reform ;  more,  perhaps^  yet  remains  to  be  done. 
Let  us  hope,  however,  that  whatever  is  hence* 
forth  undertaken  in  that  difficult  field  will  be 
thoroughly  weighed;  and  that  bills,  affecting  so 
deeply  the  permanent  interests  of  the  country  as 
those  which  touch  the  system  of  real  property 
law,  will  not  be  urged  through  the  session  in 
order  to  close  it  with  better  effect  in  the  esti- 
mation of  the  many  who  applaud  changes  which 
they  cannot  justly  appreciate. 

24th  March,  1835. 
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The  writer  published  some  time  ago  a  tract  on 
Registration^  which  liimished  the  outline,  but 
merely  the  outline,  of  the  following  Introduc- 
tion. The  matter  is,  for  the  most  part,  new. 
His  object  is  to  assist  the  student  over  the 
threshold  by  exhibiting,  in  a  form  as  concise 
and  as  free  from  technicality  as  may  be,  the 
rise,  progress,  and  actual  state  of  the  system 
under  which  landed  possessions  are  enjoyed. 
The  demand  for  such  assistance  will  increase  in 
proportion  as  legislative  alterations  diminish  the 
practical  value  of  an  accurate  knowledge  of  the 
details  of  the  old  law,  without  superseding  the 
necessity  of  a  frequent  recurrence  to  its  general 
principles.  An  Appendix  of  Forms  was  re- 
quisite to  illustrate  the  text;  but  both  the  Pre- 
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cedents  and  Notes  have  been  extended  beyond 
their  original  purpose,  in  the  hope  of  rendering 
the  volume  acceptable  to  the  practitioner,  as 
well  as  to  the  student.  With  the  same  inten- 
tion, a  somewhat  disproportionate  space  has 
been  allotted  to  the  consideration  of  the  Sta- 
tutes recently  passed  for  altering  the  law  of  Real 
Property.  It  is  hardly  necessary  to  add,  that 
opinions  on  the  merits  or  construction  of  these 
Statutes,  formed  at  so  early  a  period  of  their 
operation,  must  be  received  with  caution. 

6th  Jan.  1834. 
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ADDENDUM. 


ppn^ 


Siwee  the  observations  on  the  case  of  Money  v.  Parker  (p.  84,  note) 
were  wvittep,  opportunity  has  been  afforded  for  ascertaining  the  sense 
of  the  profession,  which  is  decidedly  opposed  to  the  doctrine  there 
laid  down  upon  the  second,  and  (as  the  judgment  treats  it)  "  the 
more  Important  question,"  namely,  **  whether  the  intention  to  give 
the  Ineoftie  to  the  separate  use  of  the  grand-daughter,  if  sufficiently 
expretsed,  eeuld,  under  the  circumstances,  have  efibet  given  to  it  so 
as  to  deprive  the  husband  of  his  ordinary  right  to  the  property.' 
The  general  impression  is,  that  the  inadequacy  of  the  words  to  create 
separate  property  must  be  considered  as  the  single  ground  of  decision^ 
and  though  the  court  did  "  not  think  it  material  to  say  much  upon 
that  point,"  while  it  enlarged  upon  the  second  point,  pronouncing  it 
" settled,"  and  over-ruled  the  demurrer  "upon  both  points,"  yet  that 
the  obftrvations  upon  the  second  point  arc  to  be  treated  as  extra- 
judicial. It  seems,  indeed,  to  be  considered  that  the  later  decisions 
with  reference  to  the  effect  of  a  clause  against  anticipation  (and  on  a 
misiqpplicatioii  of  ifhiph  decisions  the  ju4giitent  in  Mosi^  v.  Parker 
appears  to  be  founded),  cannot  he  sualained ;  but  that  the  doctrine, 
which  had  been  so  long  received  and  acted  upon  by  conveyancers,  is 
still  to  be  regarded  as  the  li^w  upon  the  subject.  According  to  that 
doctrine,  a  gift  to  the  separate  use  of  a  femalei  expressly  without  power 
of  anticipation,  was  effectual,  as  well  to  confer  the  sole  enjoyment  as 
to  reiitr^n  alienation,  whenever  the  restricted  gift  and  the  state  of 
coverture  co-existed)  but  that,  as  without  coverture  there  cannot  be 
separate  estate,  and  as  the  right  of  disposition  incident  to  property 
cannot,  even  with  reference  to  a  life  interest,  be  denied,  except  in  the 
inslAiice  of  sepavate  estate,  the  object  of  the  gift  was  competent,  while 
discovert,  to  dispose  of  her  interest  absolutely.  Whether  the  property 
was  effectually  given  to  the  separate  use,  or  whether  anticipation  was 
efieetpaUy  restrained,  or  whether  a  partioular  existing  or  intended  co^ 
verture  only,  or  the  state  of  coverture  generally  was  contemplated, 
were  questions  of  construction  merely.  If  it  should  be  said  that  many 
transactions  rest  upon  the  new  doctrine,  the  answer  is,  that  the 
number  of  those  which  rest  upon  the  old  is  infinitely  greater,  and 
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that  a  return  to  the  old  doctrine  is  desirable,  not  only  as  it  regards 
the  validity  of  past  transactions,  but  as  it  regards  the  convenience  of 
future  family  arrangements.  But  until  the  mistake  has  been  cor- 
rected by  a  solemn  adjudication,  the  practitioner  will  not  feel  himself 
at  liberty  to  disregard  the  recent  authorities.  It  may  be  proper  to  add, 
that  before  the  decision  of  Lord  Eldon  in  Brandon  v.  Robinson  (p.  85, 
note),  an  impression  prevailed  that  the  gift  of  a  life  interest  might  be 
rendered  unalienable  by  simply  appropriating  the  income  to  the  per^ 
sonal  support  of  the  object,  and  prohibiting  anticipation,  without  re- 
gard to  the  distinction  of  sex,  or  to  the  condition  of  coverture,  or  any 
other  circumstance ;  and  the  Writer  has  seen  trusts  prepared  under 
that  impression  by  the  late  Mr.  Butler,  who  conceived  them  to  be 
perfectly  effectual,  and  expressed  some  surprise  when  the  case  of 
Brandon  v.  Robinton  was  produced.  Another  veiy  eminent  con- 
veyancer treats  the  decision  in  Brandon  v.  Robinton  as  an  oversight — 
a  contrary  doctrine  having  been  laid  down  in  a  case  decided  by  Lord 
Thurlow  in  bankruptcy. 


ERRATA. 


Page  57,  n.  (c)— for  4  Bar.  ^  Ad.  263,  read  4  Bam.  4  Aid,  283. 

65,  n.  (6)'-dele  3  &  4  WiU.  4,  c.  131. 

66,  n.  (6)— for  3  &  4  WilL  4,  c.  131  read  3  &  4  WiU.  4,  c.  105. 
dO—dele  "  3  &  4,"  in  tide  to  Chap.  V. 

ib.  D.  (a)— for  Part  I.  read  Part  IV. 
102,  line  10 — for  B.  at  protector  read  .4.  as  protector, 

ib.  Hoe  6  from  bottom — for  as  lead  of. 
120,  n.  (d),  3d  and  4th  Uoea^for  take  on  read  tahe  effect  on, 
125,  in  margin  — for  IV.  read  VL 
127,  line  12,  and  in  margin— for  V.  read  VII. 
147,  line  6  from  bottom— for  47  Geo.  3,  st,  2,  read  47  Oeo.  3,  sett.  2. 
188,  line  15— for  eof erred  read  conferred. 
216,  n.  lines  4  and  5  from  the  bottom — for  potsion  read  posseuion, 
(  240,  margitt-^for  proprietary  uset  read  proprietary  rights, 
'   ^     ib,  n.  line  d  fmm  ths  bottom — Un  owners  read  owner. 

340,  line  3  from  the  bottom — for  Pmoer  v.  Capron  read  Powit  v.  Capron. 

368,  heading— for  stat,  2  8^3  Will,  4,  c.74,  read  3  ^  4  Will.  4,  e.  74. 

403,  last  line  but  one  of  text — insert  said  before  [^Christian  name'], 

N.  B.  426,  n.  (13)— for  *'  An  Act  for  abolishing  Fines  and  Recoveries  and 

substituting  more  simple  Modes  of  Assurance"  read  **  An  Act  for  the 

Abolition  of  Fines  and  Recoteria,  and  for  the  Substitution  of  more 

simple  Modes  of  Assurance." 


AN 

INTRODUCTION, 


CHAPTER  I. 

OF  THE  NATURE  AND  EFFECTS  OF  TENURE. 


It  is  proposed,  in  the  following  historical  sketch,  to  Chap.  I. 
consider  the  Law  of  Real  Property  under  three  princi-  General  dUtri- 
pal  divisions.  The  first  division  embraces  the  period  of  ^^^^^^^  ^ 
feudal  rigour,  when  the  system  of  tenures  flourished 
severe  and  pure,  without  any  tincture  of  equitable  doc- 
trines. Some  knowledge  of  its  leading  principles  is  not 
merely  desirable  as  matter  of  elegant  or  curious  research, 
but  essential  to  form  the  sound  practical  lawyer.  The 
second  division  exhibits  the  rise  and  progress  of  equita- 
ble interests  under  the  name  of  uses,  which,  eluding 
the  strictness  of  tenure,  contravened  the  law  and  impo- 
verished the  seigniory,  yet  effected  on  the  whole  a  salu- 
tary change,  and  laid  the  foundation  of  greater  good. 
Distinct  traces  of  both  these  seras  are  visible  in  the  com- 
pound character  of  our  law  and  the  twofold  constitution 
of  our  judicature.  The  third  division  shows  by  what 
legislative  and  judicial  steps  the  materials  supplied  by 
the  preceding  periods  were  brought  into  a  state  adapted 
to  keep  pace  with  the  progressive  wants  of  society;  how 
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Chap.  I.  the  law  of  tenure  was  tempered  by  the  infusion  of  uses 
in  a  legal  form,  and  a  substituted  code  of  equitable 
interests  was  created  under  the  appellation  of  trusts  ; 
Law  and  Equity  advancing  togetlier^  but  each  within  the 
limits  of  its  peculiar  jurisdiction,  till  we  reach  the  ma- 
turity of  the  present  system.  We  shall  then  pause  to 
take  a  retrospective  view  of  the  ground  which  we  have 
been  treading,  and  to  deduce  the  general  result  of  our 
observations.  In  conclusion,  the  alterations  effected  by 
the  statutes  of  the  present  reign  will  occupy  our  atten- 
tion. Thus,  we  hope  to  illustrate  the  connection  be- 
tween the  earliest  and  the  latest  fashion  of  the  law,  and 
to  impart  a  practical  interest  to  every  stage  of  our 
history. 


Existing  divi-  THE  most  Striking  feature  in  that  branch  of  our  civil 
ownership  into  jurisprudence  which  concerns  the  rights  of  Real  Pro- 
legal  states  and  perty,  is  the  division  of  the  ownership  into  the  legal 

equitable  m-        *       "^  ,     '^ ,  '^ 

teresu.  estate,  and  the  equitable  or  beneficial   interest.     Lord 

Mansfield,  while  seeking  to  subvert  the  distinction,  or 
at  least  to  confound  the  administrative  functions  of  the 
separate  tribunals  by  which  Law  and  Equity  are  dis- 
pensed, described  it  as  peculiar  (a)  to  this  country: 
observing,  that  in  all  other  countries^  the  possession  of 
property  and  the  right  of  property  are  inseparable. 
Here,  however,  the  line  of  demarcation  is  strongly 
drawn;  it  runs  through  our  laws  and  our  judicature, 
dividing  Westminster  Hall  into  two  parts.  Till  this 
peculiarity,  if  such  it  may  be  termed,  is  completely 
mastered,  the  system  cannot  be  understood. 

(a)  1  Term  R.  759,  n.     But  see  Ersk.  Inst.  B.  S,  T.  1,  S.  32, 
T.  5,  S.  8. 
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The  patriarch  of  the  pastoral  age  was  the  judge  and     Chap.  I. 


chancellor  of  his  tribe,  tempering  justice  with  equity. 
The  same  relief  was  afterwards  dispensed  by  the  chief- 
tain in  his  hall.  But  no  rule  or  precedent  was  known ; 
rights  were  enforced,  and  injuries  redressed,  upon  prin- 
ciples which  the  great  authority  already  quoted  was 
wont  to  call  "  eternal ;" — the  principles  lodged  in  the 
breast  of  the  individual  judge.  After  civilization  had 
instituted  positive  ordinances,  Law  and  Equity  still 
continued  to  go  hand  in  hand,  and  formed,  in  other 
European  states,  an  intimate  connection,  acknowledging 
the  same  judicature,  if  not  uniting  to  compose  one 
system. 

But,  in  this  country,  particular  circumstances  produced  Origin  of  th« 
a  different  result.  The  simple  institutions  of  our  Saxon 
ancestors  were  superseded  by  the  feudal  polity  of  their 
Norman  conquerors.  Those  soldiers  of  fortune  gave 
permanence  to  victory  by  a  regular  scheme  of  military 
confederation,  which,  on  the  decline  of  the  chivalrous 
spirit,  when  the  personal  services  of  the  knight  were 
commuted  for  the  pay  of  the  mercenary,  degenerated 
into  a  system  of  fiscal  extortion.  Under  either  form,  its 
maxims  were  inimical  to  the  just  rights  of  property,  and 
at  the  same  time  opposed  to  the  territorial  aggrandize- 
ment of  the  Church.  Freedom  of  alienation  would  have 
loosened,  and  at  length  dissolved,  the  strict  connection 
of  lord  and  vassal ;  while  the  unlimited  acquisition  of 
land  by  the  religious  houses  would  have  exposed  tbe 
seigniory  to  civil  death.  In  order  to  elude  the  severity 
of  those  rules  which  restrained  the  one  and  prohibited 
the  other,  recourse  was  had  to  an  artificial  distinction 
between  the  property  in  the  soil  and  the  abstract  right 
to  the  enjoyment.     A  refinement,  thus  originating  in  the 
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Chap.  I.  excluBive  spirit  of  monastic  policy^Ca)  was  adopted  and 
perpetuated  by  the  enlarged  desires  of  the  laity.  Though 
flowing  from  a  source  which  appeared  but  little  calcu- 
lated to  supply  the  means  of  promoting  the  free  inter- 
change of  possessions,  it  was  soon  turned,  by  the  inge- 
nuity of  lawyers  and  the  exigencies  of  mankind,  into  the 
channels  of  commerce,  and  has  diffused  itself  through 
the  complicated  machinery  of  our  Law  of  Real  Property. 
The  history  of  this  distinction  is,  therefore,  intimately 
connected  not  merely  with  the  technical  character  of  the 
system,  but  with  the  progress  of  manners,  wealth,  and 
enterprise. 


Coodition  of 
r«al  property 
before  the  dis- 
tinction was 
known, 


— characterixed 
by  TsNVRB. 


While  the  simplicity  of  the  ancient  law  remained 
uncorruptedj  the  ownership  was  patent  and  notorious. 
Men  looked  for  the  proprietor  in  the  possessor.  The 
law  acknowledged  no  other  title  to  the  land  than  the 
visible  title  which  actual  investiture  conferred.  That 
substantial  interest  which  every  landowner  had  in  the 
subject  itself,  might,  indeed,  as  contrasted  with  the  re- 
finements of  aftertimes,  be  emphatically  termed  real 
property.  As  the  wants  of  society  increased,  different 
forms  and  degrees  of  ownership  were  invented;  but  still 
the  owner,  whether  for  a  longer  or  a  shorter  period, 
was,  to  the  extent  of  his  interest,  the  owner  for  all  pur- 
poses and  in  every  court: — the  dominion  was  single;  it 
had  only  one  aspect,  which  looked  directly  to  the  soil. 

.  The  grand  characteristic  of  real  property  was  Tenure. 
Every  subject  of  the  realm,  possessed  of  land,  held  it  in 
subordination  to  some  superior.  The  king,  at  oncis  the 
source  of  property  and  the  fountain  of  justice  and 


(a)  2  Black.  Com.  262,  328;  Gilbert  on  Uses,  3. 
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honour,  had  bestowed  large   territories  on   the  great     Chap.  I. 


barons  who  immediately  surrounded  the  throne,  and  who 
again  distributed  his  bounty  through  the  channels  of 
their  numerous  dependents.  In  legal  contemplation,  at 
least,  all  the  landowners  of  the  kingdom  had  thus  de- 
rived their  estates.  On  this  hypothesis,  so  consonant  to 
the  genius  and  history  of  feuds,  the  system  of  tenures 
was  built;  a  systeQi  which  linked  every  feudatory,  by  a 
chain  more  or  less  extended,  to  the  crown,  and  rendered 
his  fief  eventually  liable  to  resumption  by  the  sovereign 
power,  from  which  it  had,  or  was  assumed  to  have, 
originally  proceeded.  In  all  societies,  indeed,  it  seems 
requisite  to  constitute  an  uliimus  hcsres.  Among  the 
nations  who  conceived,  in  the  forests  of  Northern  Ger- 
many, the  first  rude  design  of  our  institutions,  land  was 
restored,  on  a  vacancy  of  the  possession,  to  the  com- 
munity or  state;  here  it  revested  in  the  king,  as  the 
supreme  head  of  the  federal  body. 

The  chief  who  received  a  grant  of  land,  dedicated  the  Freehold  and 
greater  portion  to  arms  and  ambition,  parcelling  it  out  te?^!^^b..c 
among  his  martial  followers,  to  be  held  by  the  honoura-  JJJ'®""^  ^^' 
ble  tenure  of  military  service;  another  portion  he  allotted 
to  an  inferior,  yet  not  degraded  caste,  to  be  held  by 
socage  tenure,  which  some  writers  (for  the  learned  are 
not  agreed  upon  the  point)  interpret  to  mean  phugk- 
service;  and  the  residue  he  retained  to  be  cultivated  by« 
his  villeins,  or  serfs,  who  were  attached  to  the  soil, 
rather  by  the  chain  of  slavery,  than  by  the  bond  of 
tenure.     From  the  two  former  classes  have  proceeded 
iSae  freeholders^  and  from  the  latter  class  the  copyholders 
of  the  present  day.     It  is  the  history  of  fireehold  pro- 
perty in  land  which  we  purpose  now  to  trace. 
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Chap.  L         Some  time  elapsed  after  the  institution  of  feuds  be- 
Graduai  exten-   fore  the  right  of  inheritable  succession  was  established. 

tenant's'interest  ^^  ^^^^^  primitive  state,  the  tenure  was  precarious,  or 
to  a  fee-simple,   for  a  short  term  only :  afterwards  it  was  for  life,  the  lord 

resuming  the  tenement  on  the  death  of  the  tenant,  and 
granting  it  out  anew.  At  length,  the  son  of  the  tenant 
was  permitted  to  succeed ;  an  indulgence  which  was  fol- 
lowed by  the  extension  of  the  grant,  first,  to  the  tenant 
and  his  issue  (i.  e.  in  fee-tail) ;  and  finally  to  him  and 
his  heirs,  (i.  e.  in  fee-simple,) (a)  the  law  marking  out 
a  course  of  descent,  which,  enlarging  by  degrees,  em- 
braced his  relations,  lineal  and  collateral,  male  and 
female.  On  failure  of  heirs,  the  land  returned,  as  be- 
fore, to  the  lord :  and  unless  express  mention  was  made 
of  the  heirs,  the^  grant  still  expired  with  the  life  of  the 
grantee ;  whence  the  rule  of  law  requiring  the  word 
heirs  to  convey  the  fee  by  deed. 
Middle  lords  The  tenant  who,  under  a  grant  to  him  and  his  heirs, 

had  acquired  a  permanent  interest,  was  competent  to 
carve  out  various  interests  of  less  extent,  called  in  law 
Particular  Estates  ;  as,  an  interest  to  continue  during 
a  given  number  of  years,  or  during  the  life  of  A.,  or 
during  A.'s  life  and  the  existence  of  issue  proceeding 
firom  him  (i.  e.  an  estate  tail).  Before  the  statute  of 
quia  emptores,  {b)  a  tenant  in  fee  was  competent  to  con- 
vey the  land  to  a  stranger  and  his  heirs,  to  be  held  of 
the  tenant  making  the  conveyance  and  of  his  heirs,  just 
as  such  tenant  held  of  his  immediate  superior ;  so  that, 
by  means  of  sub-grants,  or  sub-infeudations,  leaving  no 

(a)  Note,  in  legal  language,  fee,  without  more,  always  imports 
fee-simple. 

(b)  18  Edw.  1,  c.  1,  and  see  (as  to  tenants  in  capite)  17  Edw,  2, 
c.  6;  34  Edw.  3,  c.  15. 
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'  ■ 

interest  in  the  sub-grantor,  save  the  feudal  right  to  de-  Chap.  I. 
mand  the  dues  and  services,  and  to  resume  the  land  on 
the  possible  extinction  of  the  sub-grantee's  heirs,  or  by 
reason  of  an  act  of  forfeiture,  every  ownership  of  the 
fee  was  capable  of  being  erected  into  a  manor  or  seig- 
niory. Thus  innumerable  petty  lords  sprang  up  between 
the  great  lords  and  the  tenant  of  the  soil,  intercepting 
the  fruits  and  privileges  of  tenure.     But  the  creation  of  The  creation  of 

.     -  .        rt,  "I  .1  .      1    1        1  °®^  seigniories 

new  seigniories  was  m  ciiect  prohibited  by  that  statute,  prohibited  by 
Thenceforth  A.,  the  tenant,  by  aliening  the  tenement  to  ^^  **'**'*^  ^*'^* 
B.  and  his  heirs,  or,  in  other  words,  by  aliening  the  fee, 
renounced  his  dominion  for  ever,  and  B.,  the  alienee, 
became  immediate  tenant  to  the  lord  of  whom  A.,  tlie 
alienor,  previously  held.    The  result  was  the  same  if  A., 
the  tenant,  instead  of  simply  conveying  to  B.  and  his 
heirs,  made  a  conveyance  by  which  the  land  was  destined 
to  be  enjoyed  by  B.  for  life,  and  after  B.'s  death  by  C. 
and  his  heirs;  for  here,  although  the  ownership  was 
divided  between  B.  and  C,  yet  the  whole  fee  was  equally 
transferred,  and  all  connection  with  A.,  the  conveying 
tenant,  as  completely  dissolved ;  both  B.  and  C,  holding 
directly  of  the  lord  above.    As  B.  and  C.  were  equally 
strangers,  deriving  title  at  the  same  instant  from  A.,  the 
conveying  tenant,  their  common  donor,  and  not  the  one 
from  the  other,  there  was  no  tenure  as  between  them- 
selves;   yet  even  such  contemporaneous  donees  were 
connected  by  a  relationship,  which,  as  it  will  appear  in 
the  sequel,  was  equivalent,  for  some  material  purposes, 
to  tenure.     But  if  A.,  the  tenant,  sub-granted  the  land  But  sub-tenure 
to  B.  for  a  term  of  years,  or  for  life,  or  in  tail  only,  then,  by^granSng  a 
as  A.,  the  sub-grantor,  parted  with  an  interest  less  than  fe*,^!^^"*"^  '"* 
the  fee,  tenure  sprang  up ;  B.,  the  sub-grantee,  who  was 
called  tenant  for  years,  or  tenant  for  life,  or  tenant  in 
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Chap.  L     tail,  holding  the  land  of  A.  and  of  his  heirs,  who  con- 
tinned  to  hold,  as  before,  of  the  superior  lord. 
Of  the  practical      The  State  of  the  law  in  regard  to  tenure  is  the  same  at 

iDfloGDce  which 

tenare  exerts  at  this  day.   So  Strong,  indeed,  is  the  principle  of  tenure  as 
*^^*^'  to  impose  even  upon  the  sovereign  himself  (a)  a  legal  ne- 

cessity that  all  the  landed  possessions  enjoyed  by  subjects 
shall  be  holden,  either  mediately  or  immediately,  of  him  ; 
but  tenure,  as  between  subject  and  subject,  can  now  be 
created  only  by  conveying  an  interest  less  than  that  to 
which  the  grantor  is  himself  entitled*  If  A.,  owner  of 
the  fee  simple,  dies  without  leaving  an  heir,  the  land 
escheats,  or  returns  to  the  lord — to  the  mesne  lord,  if 
sub-infeudation  anterior  to  the  statute  o(quiaemptores{b) 
has  interposed  a  mesne  seigniory,  if  not,  to  the  king,  as 
universal  lord — who  may  re-grant  the  land.  If  A.  con- 
veys to  B.  for  life,  and  by  the  same  conveyance  gives  the 
land,  after  B.s  death,  to  C.  for  life,  or  in  tail,  or  in  fee, 
the  possession,  on  the  determination  of  B.'s  interest  re- 
mains over,  (or,  to  speak  more  intelligibly,  passes  on)  to 
A  REMAINDER*  '  C,  whosc  iuterest  is,  therefore,  called  a  remainder,  and 

who  is  himself  called  a  remainder-man ;  and  if  the  in- 
terests created  by  the  conveyance  exhaust  the  fee,  (as 
where,  in  the  preceding  example,  the  limitation  to  C.  is 
in  fee,)  the  land,  on  failure  of  such  interests,  escheats ; 
but  if  the  interests  created  by  the  conveyance  do  not 
exhaust  the  fee  (as  where,  in  the  same  example,  the 
limitation  to  C.  is  for  life,  or  in  tail,  only,)  then  the  pos- 
session, on  the  determination  of  such  particular  interests, 
reverts  or  returns  to  A.,  (or  to  his  heirs,)  whose  interest 
is  therefore  called  a  reversion,  and  who  is  himself  called 
a  reversioTier.     Thus  the  fee  is  held  of  the  lord  of  the 

(a)  6  Co.  Rep.  6,  6.;  9  Co.  Rep.  123,  a. 
(6)  Supm,  6,  n.  (6). 


what. 


A  REVERSION, 

what. 
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seigniory^  and  the  tenant  owes  a  species  of  allegiance  to     Chap.  L 

him  as  the  supposed  author  of  the  feudal  donation,  while 

every  interest  derived  out  of,  and  without  conveying 

away,  the  fee,  is  held  of  the  reversioner,  and  the  tenant 

is  bound  to  acknowledge  dependence  upon  him  as  qttasi 

lord*    Hence  the  principles  of  tenure  pervaded,  and  still 

pervade,  the  whole  system  of  the  common  law. 

The  rules  and  incidents  peculiar  to  tenure  were  many  Of  certain  rules 
and  various.     It  will  be  sufficient  for  our  present  pur- ^^^^'2^^^°^ 
pose  to  observe,  first,  that  the  lord  was  entitled  to  de-  ^^^^ 
mand  certain  firuits  and  services ;  secondly,  that  certain 
acts  or  defaults  of  the  tenant,  derogating  from  the  rights 
of  the  lord,  induced  a  forfeiture  of  the  tenement ;  thirdly, 
that  the  feudal  policy  required  an  uninterrupted  tenancy 
of  the  freehold,  forbidding  dispositions  calculated  to 
produce  a  vacancy  or  suspense  of  the  possession,  though 
but  for  an  instant ;  and,  fourthly,  that  it  also  enjoined 
an  open  delivery  of  the  possession  on  every  transfer  by 
the  immediate  freeholder  of  his  interest  to  a  stranger. 

Of  these  fundamental  maxims,  instituted  for  the  mu-  Forfbitvrb 
tual  aid  and  defence  of  lord  and  vassal,  that  which  im-   '^  ^^   ' 
posed  forfeiture,  and  that  which  required  a  continuing 
tenancy,  are  material  at  this  day,  with  reference  espe- 
cially to  reversioner  and  tenant,  who  stand  in  a  relation 
similar  to  that  of  lord  and  vassal,  and  are  subject  to 
similar  rules.     The  doctrine  of  forfeiture  is  particularly 
important.     Forfeiture  was  a  punishment  inflicted  upon  —as  it  regards 
the  tenant  who  broke  his  fidelity.     The  feudal  compact  ' 

imposed  upon  him  the  duty  of  defending  the  possession, 
and  maintaining  unimpaired  the  rights  of  the  lord.  If 
the  dependent  threw  off  his  dependence,  if  he  asserted 
a  right  more  extensive  than  his  grant  imported,  or  at- 
tempted in  any  manner  to  pluck  the  seigniory  out  of  the 
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Chap.  I.     lord's  hands, (a)  the  compact  was  violated,  and  the  injured 

lord  became  entitled  to  re-possess  himself  of  the  feud-  So, 

—tenant  and      the  reversioner  was  a  species  of  lord.     If,  therefore,  the 

reversioner, 

tenant  for  life,  whom  he  had  created,  did  an  act  tending 
to  divest  or  defeat  the  reversion,  the  law  gave  the  rever- 
b-tenant and      sioner  an  immediate  right  of  re-entry.    It  likewise  armed 

remainder- man.  .  i  .     .,  /*  « 

the  remainder-man  with  a  similar  remedy  for  wrongful 
acts  committed  by  the  particular  tenant  in  possession. 
It  is  true  that  no  tenure  could  subsist  between  the  parti- 
cular tenant  and  the  remainder-man,  for,  if  A.  conveyed 
to  B.  for  life,  with  a  gift  over,  on  B.'s  death,  to  C.  for  life 
or  in  tail  or  in  fee,  the  rent  and  services  were  due,  not 
from  B.  to  C,  the  remainder-man,  but,  if  the  whole  fee  was 
conveyed,  from  B.  to  the  lord,  or,  if  less  than  the  fee  was 
conveyed,  then  from  B.  to  A,  the  reversioner  (6) ;  never- 
theless, B.  was  bound  to  preserve  the  possession  for  C, 
and  an  act  of  forfeiture  committed  by  B.  was  punishable 
by  the  entry  of  C,  whose  consecutive  right  to  the  posses- 
sion was  consequently  accelerated;  just  as,  in  the  previous 
instance  of  tenant  and  reversioner,  the  forfeiture  of  the 
tenant  was  punishable  by  the  re-entry  of  the  reversioner, 
whose  original  dominion  was  restored.  Certain  assu- 
rances by  a  tenant  for  life  or  for  years,  tending  to  deprive 
the  reversioner  or  remainder-man  of  his  rights,  occasion 
a  forfeiture  at  this  day ;  and  it  will  presently  appear  that 
the  liability  of  a  tenancy  for  life,  in  particular,  to  a  pre- 
mature termination  sensibly  affects  the  state  of  modem 
titles. 
The  resultof this      Several  important  consequences  flowed  fi'om  the  doc- 

state  of  the  law 

*  trines  of  tenure,  attended,  as  they  were,  with  a  perfect 
unity  of  ownership  and  possession ;  first,  in  regard  to 

(fl)  Wright's  Tenures,  4th  ed.  203. 
(6)  SuprOf  7  and  8. 


this 
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the  enjoyment ;  secondly,  in  regard  to  the  modifications     Chap.  I. 
of  ownership,  or  the  kinds  of  estates  and  interests  which 
might  be  created ;  and,  thirdly,  in  regard  to  the  forms  of 
conveyance. 

First,  as  to  the  enjoyment. — It  is  obvious  that  the  ut.  As  to  the 
tenant  could  be  deprived  of  his  land  only  by  forcible  ^"J^y"*®'*  • 
dispossession,  or  false  judgment  of  law — by  violence  or 
injustice  ;  or  by  his  own  dereliction  of  duty.  In  those 
days,  indeed,  owing  to  the  disorderly  state  of  society,  the 
imperfect  occupation  of  the  land,  and  other  causes, 
possessions  were  more  exposed,  than  in  modern  times, 
to  the  rude  invasion  of  strangers.  Hence,  the  old  law-  Disseisins,  &c. 
writers  are  deeply  conversant  with  disseisins,  abatements,  day. 
intrusions  ;—ntimes  for  wrongs  which  can  rarely  be 
successful  in  a  more  civilized  age,  when  the  right  of  the 
true  owner  is  commonly  protected  by  the  possession  of 
his  lessee  for  years,  or  his  tenant  from  year  to  year, 
(who  has  superseded  the  old  tenant  at  will,)  and  when 
the  courts  lend  so  unwilling  an  ear  to  downright  usurpa- 
tion pleading  the  sanction  of  obsolete  law. 

Secondly,  as  to  the  modifications  of  ownership. —  2dly.  As  to  the 

.      modifications  of 

Since  the  tenancy  was  not  allowed  to  be  vacant  or  in  ownership. 
suspense  for  an  instant,  it  was  essential  to  the  validity  of 
every  conveyance  of  the  freehold  that  it  should  be  made 
to  take  immediate  effect.     Thus,  a  conveyance  of  land  Conveyances 
from  A.  to  B.  to  be  entered  upon  and  enjoyed  at  Christ-  possession,  were 
m&s  next  was  void  from  the  beginning,  because  the  firee-       ' 
hold  could  be  conveyed  by  means  only  of  an  actual  trans- 
fer or  delivery  of  the  possession,  which,  in  the  case 
proposed,  was  not  intended  to  be  disturbed  till  a  future 
period*.    On  the  same  principle,  it  was  essential  that  all 
substitutions,  or,  in  other  words,  designations  of  persons 
to  take  freehold  interests  in  the  land  on  the  determina- 
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Chap.  I.     tion  of  prior  interests  should  be  so  strictly  consecutive  as 
to  leave  no  interval  of  time  unprovided  with  a  tenant    If, 
therefore^  A.  conveyed  to  B.  for  life,  and  after  B.'s  death 
and  one  year  or  one  day,  to  C.^  the  substitution  of  C. 
was  void  from  the  beginnings  because  it  was  so  framed 
as  to  be  incapable  of  taking  effect  on  the  instant  of  the  de- 
termination of  the  previous  life-interest :  it  would  neces- 
sarily have  left  the  possession  vacant  for  a  year^  or  a 
SabstitatioDs,     day,  after  the  death  of  B.     And  although  a  substitution 
capaWe°of  efLt  ^^  framed  as  to  be  capable  in  event  of  taking  effect  at 
on  a  vacancy  of  ^hg  moment  in  which  the  possession  of  the  freehold 

the  possession,  ' 

failed.  should  become  vacant  by  the  determination  of  the  pre- 

vious interest,  was  valid  in  its  creation,  yet,  if  it  could 
not  eventually  take  effect  at  that  very  moment,  it  altoge- 
ther failed.  Thus  if  A.,  being  life-tenant,  with  a  gift 
over,  on  his  death,  to  his  unborn  children,  forfeited  his 
life-estate  before  the  birth  of  a  child,  the  destination 
in  favour  of  his  children  fell  to  the  ground ;  and  so  if 
A.,  being  life-tenant,  with  a  gift  over,  on  his  death,  to 
the  unborn  children  of  B.,  either  committed  an  act  of 
forfeiture  or  died  before  a  child  of  B.  came  into  existence, 
no  future  child  of  B.  could  possibly  take  the  benefit  of 
the  gift.  As  the  tenancy  would  not  endure  even  a  mo- 
mentary pause,  the  next  successor  immediately  stepped 
into  the  feud,  and,  agreeably  to  the  principles  already 
explained,  the  possession,  once  vested  in  him,  could  not 
be  divested  without  his  own  solemn  act,  nor  consequently 
shift  to  an  after-born  child.  Upon  the  same  principles 
too,  if  the  possession  once  vested  in  a  child  or  children 
born  before  the  determination  of  the  life-interest,  it 
would  not  open  to  admit  a  child  or  children  afterwards 
born. 

These  substitutions  answered  to  the  description  already 
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given  of  a  remainder.    If  the  object  of  a  remainder     Chap.  I. 

was  ascertained^  the  remainder  was  said  to  be  vested;  RemaiDdera.diB. 

if  unascertained,  it  was  said  to  be  contingent.    Thus,  Sl^andclw!^ 

when  A.  conveyed  to  B.  for  life,  and  destined  the  land,  tingent. 

on  the  determination  of  B/s  interest,  to  be  enjoyed  by 

C,  (instead  of  reverting  or  returning,  as,  in  the  absence 

of  such  a  destination,  it  would  have  done,  to  A.  the 

former  owner,)  the  remainder  to  C,  a  person  ascertained, 

was  vested.   But,  under  a  conveyance  to  B.  for  life,  with 

a  gift  over,  if  C.  should  survive  B.,  to  C.  in  fee,  C.'s 

remainder  was  contingent,  because  the  survivorship  of  C. 

was  requisite  to  render  him  the  ascertained  object  of  the 

gift.     On  the  forfeiture  by  B.  of  his  life-interest,  C.'s 

contingent  remainder  would  have  failed,  notwithstanding 

C.  had  survived  B.,  for  the  event,  happening  after  the 

determination  of  the  particular  estate,  would  have  come 

too  late.    So,  in  each  of  the  two  examples,  furnished 

by  the  preceding  paragraph,  of  gifts  to  unborn  children, 

the  remainder  was  obviously  contingent.     In  the  first  of 

those  examples,  it  was  liable  to  be  defeated  by  the  act 

(forfeiture)  of  the  life-tenant;  in  the  second,  as  well  by 

bis  act  (forfeiture)  as  by  the  act  of  God  (his  death). 

Even  at  this  day  the  doctrine  of  contingent  remainders 

(to  which  we  shall  have  occasion  to  recur)  is  of  such 

practical  importance  as  to  demand  the  intense  application 

of  the  conveyancer. 

The  rules  of  tenure  already  stated,  interdicted  alike  DispositionB, 
all  destinations*  calculated  to  suspend  the  possession  of  ^io°n^before^' 
the  freehold,  and  all  destinations  calculated  to  shift  that  ^^  '^"^^  «*" 

'  piratioQ  of  the 

possession  from  one  man  to  another  without  those  so-  tenancy,  were 
lemn  observances  which  the  law  had  ordained  for  the 
transfer  of  the  feud. 
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Chap.  I.  In  truths  the  same  general  principles  governed  every 
General  prin-  disposition  of  the  freehold — the  necessity  of  a  tenancy 
an^^r  8t  ted  ^^^7^  ^"^^»  *^^  ^^  ^  public  ceremony  to  change  the  pos- 
session. If  the  law  had  sanctioned  a  disposition  to  B. 
from  Christmas  next^  or  to  A.  for  life,  with  a  gift  overi 
to  take  effect  at  the  end  of  a  year  after  A.'s  death,  in 
favour  of  B.,  one  or  other  of  those  principles  must  have 
been  violated ;  for  the  possession  either  must  have  been 
left  open  until  Christmas  or  until  the  year  expired,  or  if 
filled  up,  must  at  Christmas  or  at  the  end  of  the  year 
have  shifted  sub  silentio  to  B.  Again — if  the  law,  upon 
a  conveyance  to  A.  for  life,  with  a  gift  over  to  his 
future  children,  had  permitted  such  gift  to  take  eflect 
in  favour  of  children  coming  into  being  at  any  period, 
whether  before  or  after  the  determination  of  his  life  in- 
terest by  forfeiture,  or  if,  upon  a  conveyance  to  A.  for 
life,  with  a  gift  over  to  the  future  children  of  B.,  the 
law  had  permitted  such  gift  to  take  effect  in  favour  c^ 
children  coming  into  being  at  any  period,  whether  before 
or  after  the  determination  of  A.'s  life  interest  by  death 
or  forfeiture,  one  or  other  of  the  same  principles  would 
have  been  in  danger  of  repeated  violation.  There 
might  have  been  no  child  born  before  the  failure  of  the 
life  interest  so  failing  in  the  parent's  life-time,  in  which 
case  the  possession  either  would  have  remained  vacant, 
or,  if  filled  up,  would  have  been  liable  to  shift  to  an 
afterborn  child.  Such  child,  too,  if  destined  to  take  for 
life  or  in  tail  only,  might  have  been  removed  by  death, 
or  by  death  and  failure  of  issue,  before  the  birth  of  an- 
other child,  when  the  same  state  of  things  would  have 
recurred.  Besides,  as  the  number  of  children  varied 
from  time  to  time,  the  title  to  the  possession  would  have 
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fluctuated,  opening  or  contracting  as  the  objects  in-  Chap.  I. 
creased  or  diminished,  without  any  promulgation  of  the 
change*  This  last  example  affords  a  complete  ilhistra- 
tion  of  the  position — that  as  well  destinations  suspend- 
ing the  possession,  as  destinations  shifting  the  posses- 
sion, were  inadmissible. 

However,  the  law  did  (as  we  have  seen)  allow  of  a  Remainders 
conveyance  to  A.  for  life,  with  a  gift  over,  to  take  final  irutituiioM^ 
effect  on  the  immediate  determination  of  A.'s  life  interest,  J^^l»<*  at  common 

'  law,  and  why 

to  B.  or  to  the  future  children  of  A.,  or  to  the  future  allowed, 
children  of  B.  (i.  e.  children  coming  into  existence  before 
the  dropping  of  the  life  interest.)  On  such  a  convey- 
ance, the  possession  was  openly  delivered  to  A.,  the 
present  grantee,  to  be  held  and  transmitted  according  to 
the  tenor  of  the  destination,  which  was  simple  and  pre- 
cise. His  death,  or  an  act  of  forfeiture  committed  by 
him,  being  the  only  means  by  which  his  life  interest 
could  be  determined,  and  the  possession  move  to  B.  or  to 
the  children  of  A.  or  to  the  children  of  B.,  this  species  of 
substitution  precluded  the  secret  introduction  of  a  new 
tenant :  whereas,  under  a  shifting  disposition  (as  to  A. 
in  fee,  and  if  B.  should  pay  to  A.  a  sum  of  money,  then 
to  B.  in  fee,)  the  possession  might  have  been  changed 
by  a  clandestine  act.  Complex  dispositions,  indeed, 
were  aUke  unsuited  to  the  policy  of  the  law,  and  uncalled 
for  by  the  state  of  society.  Substitutions  by  way  of  re- 
mainder, while  they  did  not  contravene  the  principles  of 
tenure,  abundantly  satisfied  the  simple  wants  of  the  age. 

The  owner  of  a  remainder  or  reversion  was  placed,  Dispositions  by 
in  regard  to  the  disposition  of  his  interest,  under  the  In^S^ior 


re- 
man 


o  -^-_j^-  -  -    7  ^in  possess: 

same  restrictions  as  the  freeholder  in  possession.     He  and  by  a  i 

mainder-i 

could  not  grant  his  expectant  right  to  A.  firom  Christ^  or  reversioner, 
mas  next,  or  to  the  unborn  children  of  B.,  or  to  A.  for  Jhname^ruics*! 
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Chap,  I. 


Of  the  neces- 
sity of  t  pre- 
sent gprantee  to 
validate  a  con- 
veyance, and  a 
contemponne- 
ons  substitution 
to  create  a  re- 
mainder. 


life,  and  after  A/s  death  and  one  year  to  B. ;  nor,  in 
short,  make  any  of  the  prohibited  dispositions  already 
described.  It  is  true,  that  upon  the  transfer  of  a  sub- 
ject of  this  nature,  it  could  not,  like  the  freehold  in 
possession,  be  delivered;  but  (as  we  shall  learn  in  the 
sequel)  an  equivalent  ceremony  was  provided,  which 
rendered  it  necessary  that  there  should  be  a  present 
grantee.  Indeed,  such  dispositions  of  the  expectant 
possession  would  have  been  productive  of  the  very  mis- 
chiefs sought  to  be  prevented,  since  if  the  possession 
(in  the  case  first  put)  had  fallen  before  Christmas,  the 
land  must  either  have  been  untenanted  till  Christmas,  or 
have  remained  with  the  grantor  dll  that  period,  and  then 
have  tacitly  shifted  from  him  to  A. 

On  every  conveyance,  therefore,  whether  of  the  actual 
possession,  or  of  the  present  right  to  the  future  posses- 
sion, there  must  have  been  an  immediate  grantee,  capable 
of  receiving  the  transfer,  and  his  substitutes,  if  any,  must 
have  been  designated  at  the  same  time  to  succeed  con- 
tinuously as  remainder-men,  in  a  certain  regular  order, 
without  any  cessation  or  disturbance  of  the  possession. 
Now  if  A.,  the  freeholder  in  possession,  conveyed  to  B. 
for  life,  and,  as  part  of  the  same  transaction,  destined  the 
land  on  B.'s  death  for  his  unborn  children,  that  desti- 
nation, although  contingent,  yet  being  capable  of  even- 
tually taking  effect  on  the  determination  of  B.'s  life  es- 
tate, was,  as  we  have  shown,  valid  as  a  remainder. 
But  if  A.  conveyed  to  B.  for  life,  stopping  there,  then 
the  right  to  the  land  after  B.'s  death,  being  undisposed 
of  by  the  conveyance,  reverted  to  A.  the  grantor ;  and 
if  A.  afterwards,  by  a  distinct  conveyance,  granted  that 
right — ^his  reversion — to  the  unborn  children  of  B.,  the 
grant  was  absolutely  void.     The  reason  of  the  differ- 
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ence  will  appear  from  what  has  already  been  said.  In  Chap,  I. 
the  former  case  there  was  a  present  grantee  (B.)  to 
whom  the  possession  was  delivered,  for  the  benefit  of 
himself  and  the  unborn  children,  according  to  the  tenor 
of  the  destination ;  while,  in  the  latter  case,  there  was 
a  substantive  gift  to  non-existing  objects^  so  that  the  very 
basis  of  a  valid  grant  was  wanting.  These  examples 
illustrate  as  well  the  distinction  between  a  future  des- 
tination, good  in  law  as  a  remainder,  and  a  future  destin- 
ation unsupported  by  a  particular  estate  of  freehold,  and, 
therefore  void  in  law,  as  the  distinction  between  a  re- 
mainder and  a  reversion. 

It  is  true,  indeed,  that  a  conveyance  might  have  been  A  conveyance 
made  subject  to  the  performance  of  a  condition,  but  the  ^xed,  bvt^ot 
rules  in  regard  to  conditions  were  equally  contracted.  ^  modiBed,  by 

°  .  .  means  of  a  eon-^ 

If  A.  conveyed  to  B.  on  the  condition  of  his  (B.'s)  pay-  ditim. 
ing  10/.  to  C,  a  stranger,  at  Lady-day  next,  and  B*  failed 
to  pay  the  money,  C,  to  whom  it  was  made  payable, 
was  without  redress ;  for  the  law  gave,  and  strictly  con- 
fined the  remedy  to  the  grantor  (A.)  and  his  heirs,  who 
retained,  as  incidental  to  his  original  dominion,  the  right 
of  punishing  the  breach  by  resuming  the  land.     That 
remedy,  which  was  in  one  respect  too  narrow,  was  in 
another  too  sweeping ;  for  the  law,  while  it  enabled  the 
grantor  and  his  heirs  alone  to  take  advantage  of  the 
breach,  attributed  to  his  or  their  re-entry  the  effect  of 
defeating  the  conveyance  altogether.     By  entry  for  a /or-  DiflTerent  eflect 
feiture  incurred  when  the  particular  tenant  failed  in  his  feif^iJ^  m/o? 
implied  duty  to  those  in  remainder  or  reversion,  the  title  re-entiyforcon- 

*^  J  '  ^      dition  broken. 

under  the  conveyance  creating  the  duty,  was,  except  in 
regard  to  the  interest  of  the  wrong-doer,  restored ;  but 
by  re-entry  for  an  express  condition  broken^  the  title 

c 
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Chap.  I.  under  the  conveyance  imposing  the  condition^ .  was  en- 
tirely overthrown.  It  followed  that  though  the  estate  of 
B.  (in  the  preceding  example)  might  be  defeated  by 
means  of  the  condition^  yet  that  a  gift  over  to  C.  on 
breach  of  the  condition  would  have  been  bad,  and  that 
the  possession,  therefore,  could  not  be  shifted  from  one 
man  to  another  by  such  agency,  (a) 

Thirdly.  As  to  the  forms  of  conveyance  (a  subject 
which  we  have  been  obliged  in  some  degree  to  antid- 
pate). — Since  all  conveyances  were  of  the  present  pos- 
session, or  of  the  present  right  to  the  future  possession 
on  the  determination  of  some  existing  interest,  they  had 
respect  to  the  corporeal  subject — the  soil.  The  ordinary 
assurances  were — First,  a  feoffment,  adapted  to  con- 
fer a  title  to  the  immediate  freehold,  being  a  visible 
transfer  of  the  possession  of  the  feud,  by  the  ceremony 
(technically  called  livery  of  seisin)  of  delivering  upon 
the  land,  in  the  presence  of  witnesses,  a  detached  por- 
tion of  the  soil,  or  some  other  symbol — a  solemn  inves- 
titure, which,  while  the  art  of  writing  was  rare,  sup- 
plied the  only  evidence  of  the  transaction,  and  which, 
although  written  evidence  is  now  required  by  statute,  (b) 
still  continues  to  be  the  operative  part  of  the  convey- 
ance. Secondly,  an  exchange,  by  which  two  owners, 
equal  in  regard  to  the  quality  of  their  interests,  bartered 
land  for  land,  completing  the  mutual  transfer  by  entry, 
without  livery.  Thirdly,  a  demise  or  lease  adapted 
to  carve  out  a  term  of  years,  and  requiring  also  to  be 
completed  by  the  actual  entry  of  the  lessee  upon  the 
land.     Fourthly,  a  release  adapted  to  extend  the  in- 


EXCRANOB. 


Lbasb. 


Relbasb. 


(a)  Sugd.  Gilb.  Uses,  Introd. 

(6)  Statute  of  Frauds,  29  Cha.  2,  c.  3. 
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terest  of  a  tenant  for  life  or  for  years^  (a)  by  superadding     Chap.  I. 
the  expectant  interest ;  so  that  such  a  tenant,  on  pur- 
chasing the  remainder  or  reversion,  accepted  from  the 
remainder-man  or  reversioner  a  release  of  his  estate. 
Fifthly,  a  surrender,  by  which  a  tenant  for  life  or  for  Subrsndsr. 
years  yielded  up  his  estate  to  the  next  in  remainder  or 
reversion.     Sixthly,  a  grant,  adapted  to  pass  an  estate  Grant. 
in  remainder  or  reversion  to  astranger  (i.  e.  not  a  person 
previously  in  the  tenancy,  capable  of  accepting  a  release)^ 
and  requiring  (since  a  remainder  or  reversion  did  not 
admit  of  livery  or  entry)  to  be  made  by  deed,  perfected  by 
the  attornment  or  submission  of  the  particular  tenant  to 
the  grantee,  as  his  future  lord,  (b)     Seventhly,  an  assign-  Assioviient. 
MENT,  by  which  a  term  of  years,  or  any  other  interest 
less  than  freehold,  was  transferred ;  but  as  the  ancient 
law,  chiefly  concerned  about  the  dignity  of  the  freehold, 
took   small  account  of  such   inferior  interests,  no  ex- 
trinsic ceremony  was  required  to  perfect  the  transfer. 
This  distribution  of  common  law  assurances  (c)  may  be 
thought  to  require  some  correction,  inasmuch  as  the  term 
FEOFFMENT  is  Confined,  in  strictness,  to  the  fbudal  do- 
nation of  the  /ee,  as  distinguished  from  a  conveyance 
creating  an  estate  tail,  which  is  called  a  gift  in  tail,  and 
from  a  conveyance  creating  an  estate  for  life,  which  is 
called  a  hose  for  life ;  while  the  term  assignment  ex- 
tends to  the  transfer  of  an  estate  for  life,  as  well  as  of  a 
term  for  years ;  but,  since  livery  was  essential  to  the 
creation  and  transfer  of  every  freehold  interest,  the  dia- 

(tt)  A  mere  tenant  at  will  is  also  capable  of  a  release,  but  not  a 
tenant  at  sufferance.    Co.  Litt.  270  b. 
(6)  Vide  tuprhy  \6, 
(c)  Vide  in/rd,  Free.  Part  I. 

c2 
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Rbcotbrt. 
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ture. 


tribution  here  adopted  is  perhaps  the  most  distinct  and 
the  most  agreeable  to  received  notions. 

The  list  of  the  common  assurances  of  the  realm  will 
be  complete^  if  we  add  matters  of  record,  viz.  First,  a 
FINE,  which  bound  the  interests  of  married  women,  and 
with  the  aid  of  the  statute  law,  (a)  barred  adverse  rights, 
and  defeated  the  succession  of  heirs  in  tail ;  Secondly,  a 
RECOVERY,  of  forcc  to  disappoint  as  well  heirs  in  tail  as 
all  posterior  claimants,  and  to  cut  the  knot  of  the  strictest 
settlement.  Fines  and  recoveries  were  suits  in  the 
Court  of  Common  Pleas,  by  which  a  title  was  gained 
under  the  sanction  of  a  solemn  judgment  of  law.  These, 
in  process  of  time,  came  to  be  considered  as  mere  modes 
or  forms  of  conveyance,  but  possessing  some  extra- 
ordinary efficacy,  and  surrounded  with  much  technical 
mystery.  In  this  state  they  continued  to  survive  the 
reasons  and  the  learning  on  which  they  were  founded, 
till  a  recent  statute,  (5)  (of  which  we  shall  treat  at  large 
in  a  subsequent  chapter)  totally  abolished  them,  trans- 
ferring their  more  useful  properties  to  an  ordinairy  deed. 

It  has  been  observed  ihat  certain  assurances  by  the 
tenant  of  a  limited  interest  occasioned  a  forfeiture  of  that 
interest.  Those  assurances  were  releases  with  warranty, 
feoffments,  fines,  and  recoveries,  purporting  to  convey  an 
interest  more  durable  than  that  to  which  the  tenant  was 
justly  entitled.  If  a  tenant  for  life  or  for  years  assumed 
by  a  feoffment,  fine,  or  recovery,  to  confer  a  title  to  the 
fee,  he  forfeited  the  tenement,  because  by  such  an  act  he 
repudiated  the  tenancy,  and  usurped  the  rights  of  the 
persons  entitled  in  remainder  or  reversion.     Such  con- 


(a)  4  Hen.  7,  c.  94;  32  Hen.  8,  c.  36. 

(6)  3  &  4  Will.  4,  c  74.     Vide  in/ri.  Chap.  V. 
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veyances  were  called  tortious^  or  wrongful.  This  doctrine  Chap.  I. 
holds  practically  at  the  present  day  in  regard  to  assurances 
by  feoffment,  though  no  reason  now  exists  for  ascribing  to 
any  assurance  by  the  owner  of  a  partial  interest  a  stronger 
operation  than  that  of  transferring  the  interest  which  he 
may  rightfully  alien.  The  existing  law  is  clear,  that  if 
A.,  to  whom  land  is  given  for  life,  with  a  gift  over  on 
his  death  to  B.,  assumes  to  convey  by  feoffment,  to  C. 
and  his  heirs,  the  life  interest  of  A.  is  forfeited,  and  B. 
is  entitled  to  take  immediate  possession  of  the  land ;  but 
we  are  obliged,  when  asked  to  account  for  this  result,  to 
retrace  the  history  of  society — to  travel  back  to  that  re^ 
mote  and  lawless  period  when  the  lord  confided  the  pos- 
session to  his  vassal  upon  the  express  or  implied  con- 
dition that  the  tenant  should  preserve  and  restore  it, — a 
condition  which  was  broken  by  his  attempting  to  esta- 
blish a  stranger  in  the  tenancy,  or  a  foreign  lord  in  the 
seigniory.  The  lord^  indeed,  is  no  longer  permitted  to 
re-enter,  unless  the  land  escheat  for  want  of  heirs  ;  his 
remedy  at  this  day  for  the  fruits  of  tenure,  as  chief  rents, 
heriots,  &c.  being  by  distress,  (a)  but  a  right  similar  to 
that  which  the  lord  has  lost  is  still  exercised  by  the  re- 
mainder-man or  reversioner. 

Enough  has  been  said  of  the  feudal  policy  to  render  La^^  ^j  ^^^^ 
it  almost  superfluous  to  add  that  testamentary  disposi-  devisable, 
tions  (except  so  far  as  local  customs  authorized  such  dis- 
positions of  socage  lands  in  some  ancient  cities  and  bo- 
roughs) were  wholly  interdicted.     To  have  permitted 

(a)  52  Hen.  3,  c.  22.  '  If,  however,  the  tenant  ceased  to  pay  rent 
for  two  years,  there  beins^  no  sufficient  distress  upon  the  land,  the 
lord  might  have  had  a  cessavit  and  recovered  the  fee.  6  £d.  1,  c.  4 ; 
13  Ed.  1,  c.  21.  Sed  vide  3  &  4  Will.  4,  c.  27,  s.  36.  But  such  de- 
tails are  purposely  avoided  in  the  text. 
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Chap.  I.     the  transfer  of  the  tenement  by  will  would  have  been  to 
sacrifice  the  principles  already  developed^  together  with 
the  valuable  fruits  of  tenure  arising  from  descents. 
Alleged  sim-  Since  the  modifications  of  property  were  so  few  and 

plicity  and  ,  i        ,. 

safety  of  the       SO  simple^  and  since  either  livery,  entry  upon  the  land» 

attornment,  or  matter  of  record,  was  essential  to  every 
disposition,  our  ancestors  were  necessarily  strangers  to 
the  intricacies  of  modern  titles,  and  to  that  perfect  se- 
crecy and  ease  with  which  rights  to  real  estate  may  now 
be  created,  transferred,  varied,  or  defeated. 
But  the  jf>nb-  But  in  speaking  of  the  notoriety  which  formerly  at- 

and^ttoraroent  tended  the  transfer  of  land,  we  must  be  understood  to 
fhe  f °^  r*^^-  point  at  a  very  early  period,  when  feuds  were  yet  main- 
te»«  tained  in  all  their  purity  and  strictness.     Then  every 

manor  presented  a  little  society  of  waiTiors  and  husband- 
men, combined  for  mutual  defence  and  support.  As  a 
new  associate  could  not  be  introduced  without  the  pri- 
vity of  the  lord  and  his  existing  tenants,  livery  was  a 
public  installation,  witnessed  and  sanctioned  by  the  fe- 
deral body.  As  a  strange  lord  could  not  be  imposed 
upon  the  tenants  against  their  will,  attornment  was  the 
open  adhesion  of  the  vassals  to  a  new  chief.  In  either 
case  the  transaction  was  recorded,  or  at  least  promul- 
gated, in  the  court  of  the  seigniory.  Even  among  the 
Saxons  the  transfer  of  land  was  authenticated  by  in- 
rolment  in  the  local  court.  While  substitutions,  or,  in 
other  words,  particular  estates,  with  expectant  re- 
mainders, were  either  unknown  or  extremely  rare,  and 
while  a  conveyance,  therefore,  was  merely  a  transfer 
from  one  individual  to  another  of  the  present  posses- 
sion, which  carried  with  it  all  the  rights  consistent  with 
the  then  limited  notions  of  ownership,  perfect  publicity 
was  insured.     But  when  the  feudal  severity  began  to 
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abate^  when  alienation  grew  more  frequent,  and  artificial     Chap.  I. 

modifications  of  property  sprang  up,  livery  and  attornment 

lost  much  of  their  solemnity.     The  possession  was  now  Frequency  of 

secret  feotf' 

delivered  in  the  presence  of  only  a  few  casual  witnesses,  menu  and 
and  if  the  land  was  destined  to  be  enjoyed  by  A.,  the  8™*^^* 
feofiee,  during  his  life,  and  after  his  death  by  B.  and  his 
heirs,  the  intention  was  either  declared  by  parol  (i.  e.  by 
word  of  mouth,)  or  by  an  unrecorded  instrument,  called 
a  charter  of  feoffment,  (a)  Thus,  neither  the  change  of 
possession,  nor  the  nature  of  the  destination,  was  suiS- 
ciently  promulgated.  Again,  if  B.  afterwards,  in  the 
life- time  of  A.,  made  k  grant  (i.e.  by  deed)  of  his  (B.'s) 
remainder  in  the  land,  the  attornment  or  consent  of  A., 
the  life-tenant,  was  sufficient  to  complete  the  transaction. 
Thus  a  right  to  the  future  possession,  which  had  been 
privily  created,  was  yet  more  privily  (though  more  cer- 
tainly) aliened.  Hence,  long  before  the  introduction  of 
uses  (of  which  we  shall  presently  speak)  complaints 
were  not  wanting  of  secret  assurances  of  land. 

Large  deductions  must,  therefore,  be  made  from  the  Inconveniences 

1      .  1     J  .1  .      .  1  i_        'a     of  the  common 

praise  lavished  on  the  ancient  common  law,  when  its  i^^^^ 
provisions  are  said  to  have  promoted  security  of  enjoy- 
ment, simplicity  of  title,  and  notoriety  of  transfer.  As 
civilization  advanced,  it  proved  less  and  less  sufficient 
to  attain  those  favourite  objects  of  its  founders,  while  it 
was  manifestly  ill-adapted  to  meet  the  growing  demands 
of  freedom  and  commerce.  The  rules  of  ownership 
and  modes  of  assurance,  which  we  have  endeavoured  to 
explain,  composed  a  rigid  and  cumbrous  code,  utterly 
inadequate  to  the  extended  views  and  complicated  in- 
terests of  an  intelligent  and  wealthy  community.  The 
progress  of  society  called  for  a  more  pliant  and  liberal 
policy. 

(a)  Vide  infrd,  Prec.  Part  I. 


(    «4    ) 
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Chap.  II. 

Introduction  of 
eqaitable  in- 
terests, ander 
the  name  of 

USKS. 


Nature  of 


use. 


The  common 
law  iudges  re- 
fused to  notice 


uses. 


Hitherto  the  system  was  purely  possessory^  founded 
on  the  direct  dominion  over  the  land.  An  important 
change  was  effected  by  the  introduction  of  equitable  in- 
terests, founded  on  confidence  in  the  person.  The  estate 
of  the  old  common  law  proprietor  was  actual  and  appa- 
rent ;  the  right  of  the  new  beneficiary  presented  nothing 
either  tangible  or  visible.  The  legal  owner  of  the  land 
contracted  a  moral  obligation  to  hold  or  dispose  of  it  for 
the  benefit  of  another,  who  was  said  to  have  the  Use. 
Thus  A.  conveyed  land  to  B.,  to  his  (A.'s)  own  use,  or  to 
the  use  of  C.  This  declaration  of  the  use  charged  the 
conscience  of  B.,  the  legal  feoflee  or  grantee,  but  did  not 
attach  itself  to  the  land ;  for  (says  Lord  Coke)  'Mt  would 
be  absurd  to  say  that  confidence  and  trust  can  be  re- 
posed in  land,  which,  in  regard  to  sense,  is  inferior  to 
brute  beasts,  and  it  would  be  less  absurd  to  say  that 
beasts  may  be  trusted,  who  have  sense  and  want  reason, 
than  that  land,  which  wants  sense  and  reason  also,  may 
be  trusted."(«)  If>  therefore,  B.  refused  to  account  to 
his  cestui  que  iLse  (A.  or  C.)  for  the  profits,  or  wrongfully 
conveyed  the  estate  to  another,  it  was  merely  a  breach 
of  confidence  on  the  part  of  B.  for  which  the  common 
law  gave  no  redress ;  much  less  did  that  law  acknow- 
ledge any  right  in  A.  or  C.  to  the  possession  or  enjoy- 

(a)  1  Co.  Rep.  127,  a. 
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ment  of  the  land.  The  ordinary  judicature  knew  no  Chap.  IL 
other  proprietor  than  B. ;  to  him,  and  to  him  alone,  at- 
tached  the  privileges  and  liabilities  of  a  landholder ;  for 
he  it  was  to  whom  the  possession  was  legally  delivered. 
To  have  regarded  A.  or  C.  in  any  other  light  than  that 
of  a  mere  stranger  to  the  soil  would  have  been  to  subvert 
a  system  raised  upon  investiture  and  tenure.  It  was 
accordingly  decided  at  a  very  early  period  (a)  that  the 
common  law  judges  had  no  jurisdiction  whatever  in  re- 
gard to  the  tLse. 

But  under  the  auspices  of  an  ecclesiastical  chancellor,  uses  upheld  and 
the  use,  though  alien  to  the  soil,  took  root  in  the  system,  court  of  Chan  * 
and  attained  to  a  defi^ree  of  influence  and  importance  which  ^^^*  **  binding 

"  *  the  conscience 

at  length  almost  superseded  the  ancient  polity.     Means  of  the  legal 

1      .      1  i«  11-        n      .1  •  •       owner,  but  not 

were  soon  devised  tor  compelling  Jd.,  the  owner  m  point  the  land. 
of  law,  to  keep  good  faith  towards  A.  or  C,  the  owner 
in  point  of  conscience.  The  king,  in  his  Court  of  Chan- 
cery, assumed  jurisdiction  to  extort  a  disclosure  upon  oath 
of  the  nature  and  extent  of  the  confidence  reposed  in  B. 
and  to  enforce  a  strict  discharge  of  the  duties  of  his  trust. 
Hence  equity  arose.  From  this  period,  when  the  right 
of  A.  or  C.  became  cognizable  in  the  Court  of  Chancery, 
we  may  speak  of  him  as  the  equitable  or  beneficial  owner, 
and  of  B.  as  the  legal  owner.  But  in  order  to  preserve 
a  clear  perception  of  the  twofold  character  of  the  system, 
we  must  keep  steadily  in  view  the  fact — that  B.  had  still 
the  rea/ right,  to  be  enforced  on  one  side  of  Westminster 
Hall  by  judgment  of  law  in  rem,  directed  against  the 
land  itself,  while  A.  or  C.  had  nothing  more  than  a  mere 
right  in  persananl,  to  be  enforced  on  the  opposite  side  of 
the  Hall,  by  subpoena,  (5)  directed  against  the  individual 
trustee.     The  Chancery,  in  assuming  jurisdiction  over 

(a)  4  £dw.  4.  (b)  Richard  2. 
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Chap.  II.    the  use,  left  untouched  and  inviolate  the  ownership  at 

^  common  law.     It  exercised  no  direct  authority  over  the 

land,  but  only  coerced  and  imprisoned  the  person  of  the 

legal  owner  who  obstinately  resisted  its  authority.     It 

did  not  usurp  any  of  the  powers  or  functions  of  a  court  of 

law,  but,  leaving  to  the  latter  the  redress  of  wrongs  done 

to  the  realty,  confined  its  jurisdiction  to  matters  of  trust 

and  confidence,  which  could  not  be  reached  by  the  arm 

of  ordinary  justice. 

Opposite  Now  a  moment*8  reflection  will  point  out  the  essentially 

?cffaTan"equit-  different  nature  of  the  legal  and  equitable  ownerships — 

able  ownership,  ^f  thg  estate  in  the  land,  and  the  use.    The  latter,  being 

the  creature  of  conscience,  the  offspring  of  moral  obliga- 
tion, could  not  be  the  subject  of  tenure ;  it  could  yield 
no  fruits,  owe  no  duties  to  the  lord.  It  was  neither  liable 
to  forfeiture,  nor  susceptible  of  livery.  As  the  rules  of 
tenure,  to  which  we  have  adverted,  were  inapplicable  to 
this  secret  and  subtle  agent,  often  created  by  a  breath 
and  destroyed  by  an  oath,  the  ownership  might  be 
moulded  and  shifted,  through  the  medium  of  the  use,  to 
answer  various  purposes  unattainable  at  law.  Contingent 
dispositions  of  the  use  were  not  exposed  to  those  acci- 
dents to  which  contingent  remainders  were  liable  at  law. 
The  use,  too,  might  be  transferred  without  any  of  the 
ceremonies  requisite  to  the  conveyance  of  the  land  at 
law. 
Uses  not  amen-  In  short,  by  the  introduction  of  uses,  as  well  the  car- 
of  the  common"  dii^^l  maxims  of  feudal  policy,  as  many  of  the  established 
^*^'  rules  of  property  were  virtually  defeated.     The  clergy, 

who  were  prohibited  by  law  from  purchasing  land,  but 
who  could  now  take  the  profits  to  any  extent  without 
becoming  the  legal  owners  of  a  single  rood,  increased 
their  possessions.     The  factious  baron  vested  his  estate 
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in  a  few  confidential  friends,  and  committed  treason  with    Chap.  II. 
comparative  safety.     The  peaceful  proprieter,  adopting 
the  same  precaution,  enjoyed  and  disposed  of  the  bene- 
ficial interest,  unvexed  by  the  exactions  of  the  lord,  and 
regardless  of  the  rules  of  the  common  law.     That  sys- 
tem, of  which  the  foundations  were  laid  in  the  soil,  which 
was  held  together  by  tenure,  and  which  directed  the 
whole  force  of  its  policy  to  bind,  regulate,  and  manifest 
the  relationship  of  lord  and  vassal,  could  find  nothing 
congenial  in  the  unsubstantial  use.    It  had  never  contem- 
plated the  possible  existence  of  the  beneficial  interest  as 
a  naked  right  abstracted  from  the  land.     When  it  re- 
quired that  there  should  always  be  a  freeholder  in  pos- 
session— that  a  new  tenant  should  not  be  introduced 
without  the  knowledge  of  the  lord — that   the  tenant 
should  render  service  and  tribute  to  the  lord — enjoining, 
therefore,  as  well  regularity  in  the  order  of  substitutions, 
as  publicity  of  conveyance,  and  visiting  with  forfeiture 
acts  of  insubordination, — it  plainly  excluded,  no  less  by 
its  institutions  than  by  its  genius,  the  mere  beneficial 
right     Where  land  was  conveyed  to  A.  to  the  use  of  B.  —nor  liable  to 
for  life,  it  would  have  been  absurd  to  hold  that  if  B. 
arrogated  to  himself  the  ownership  of  .the  fee,  his  use 
was  forfeited — forfeited,  wherefore  and  to  whom  ?     The 
use  was  matter  of  confidence  between  himself  and  his 
trustee  A.,  being  held  by  the  tenure  of  A.'s  honesty.    So,  —nor  restricted 
where  land  was  conveyed  to  A.  in  fee,  to  the  use  of  B.  cations  of 
for  life,  and  after  B.'s  death  to  the  use  of  the  unborn  ownership; 
children  of  C,  or  to  the  use  of  B.  in  fee,  and  on  pay- 
ment to  him  by  C.  of  10/.  then  to  the  use  of  C,  it  would 
have  been  equally  unreasonable  to  require,  in  the  former 
case,  that  the  children  of  C.  should  be  in  existence  to 
take  the  use  at  the  very  instant  of  B.'s  death,  or  to  pro- 
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the  forms 
of  coBveyance. 


Chap.  1 1,    hibit,  in  the  latter  case,  the  eventual  shifting  of  the  use 
from  B.  to  C.     With  what  show  of  equity  could  A.  the 
trustee  have  refused  to  ftilfil  the  one  destination,  because 
it  did  not  immediately  succeed,  or  the  other,  because  it 
tended  to  abridge  the  preceding  destination  ;  or,  indeed, 
have  refused  to  obey  any  reasonable  direction  of  the 
owner?     Again — if  land  was  conveyed  to  A.  and  his 
heirs,  to  the  use  of  B.  and  his  heirs,  was  it  possible  that 
on  a  sale  by  B.  to  C.  there  could  be  any  solemn  delivery 
of  the  use?  or,  that  on  the  death  of  B.  without  an  heir, 
the  lord  could  claim  the  use  in  right  of  his  original  do- 
minion over  the  soil  ?     While,  therefore,  the  land  itself 
remained  under  the  yoke  of  tenure,  the  use  issued  forth 
a  new  creation,  free  to  receive  every  varying  impression, 
and  by  its  ductility  and  secrecy  admirably  fitted  for  many 
salutary  as  well  as  many  fraudulent  purposes. 

Among  the  public  benefits  conferred  by  uses,  was  one 
of  the  most  important  and  valuable  privileges  of  the  land- 
owner,— the  power  of  disposition  by  will ;  (a)  a  power 
which  seems  necessary  to  complete  a  just  conception  of 
propriety.  The  land  itself  was  not  yet  devisable,  but 
the  legal  owner  was  bound  in  equity  to  observe  the  testa- 
mentary destination  of  the  person  to  whom  the  use  or 
beneficial  right  belonged. 

So  utterly  repugnant  were  uses  to  the  principles  of 
the  common  law,  or  rather  so  hostile  was  the  spirit  of 
that  law  to  the  facilities  which  the  use  held  out,  that  the 
language  of  the  old  books  and  statutes  in  speaking  of 
this  novelty,  is  the  language  commonly  of  reproach,  and 
sometimes  of  horror.  Contemporary  lawyers  and  legis- 
lators describe  uses  as  subtle  and  crafty,  devised  by  fraud 


Equitable  in- 
terests were  de- 
visable. 


Opprobrious 
epithets  be- 
stowed upon 
uses. 


(a)  It  is  worthy  of  remark,  that  trusts  were  introduced  among  the 
Romans  to  evade  certain  restraints  on  testamentary  disposition. 
Just  Inst  II.  23 — 1  &  2. 
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to  cheat  the  king  and  all  other  lords;  to  deceive  pur-  Chap.  II. 
chasers ;  to  raise  trouble  and  unquietness  between  the 
subjects  of  the  realm.  They  are  even  styled  impious, 
although  nurtured  in  the  bosom  of  the  churchy  and  en- 
forced in  Chancery  as  obligations  binding  on  the  con- 
sciences of  men. 

Contracts,  creating  uses^  were  now  frequently  substi-  Equitable  con- 
tuted  for  conveyances  of  the  land.     Under  the  old  law  ^^^  ra»>Qg 
alienation  was  difficult  and  rare ;  when  a  sale  did  take 
place,  the  land  was  at  once  conveyed  to  the  purchaser. 
But  uses  introduced  the  practice  of  making  an  agree-  Bargain  and 
ment  to  sell,  which  bound  the  conscience  of  the  vendor,    *"* 
who,  continuing  in  the  legal  possession,  was  considered 
as  holding  it  to  the  use  of  the  vendee.     Equity  would 
not  enforce  a  gratuitous  agreement,  {nudum  pactum,)  but 
lent  its  aid  to  a  purchaser  who  gave  a  valuable  considera- 
tion in  money  or  money's  worth.    The  existence  of  that 
necessary  ingredient  was  implied  in  the  very  name  of  the 
transaction,  a  Bargain  and  Sale. 

Sometimes  the  legal  owner,  desirous  of  settling  his  Covenant  to 

..  .  n     -  -^    •       ^  '       n        -1  .      t    STAND  SeISED. 

estate  on  marriage,  or  nxing  it  in  his  lamily,  covenanted 
to  hold  and  dispose  of  the  land  to  uses  in  conformity 
with  the  intended  destination,  instead  of  either  making 
a  direct  legal  settlement  upon  the  objects,  or  a  legal 
conveyance  to  trustees  for  their  benefit.  Equity  en- 
forced the  obligation,  so  far  as  the  uses  were  sustained 
by  the  consideration  of  marriage  or  of  relationship  in 
blood,  but  no  farther.  An  engagement  of  this  nature 
was  called  a  covenant  to  stand  seised,  i.e.  to  uses. 

Through  the  medium  of  such  contracts,  raising  uses  Coosideration 
without  any  change  of  the  legal  possession,  the  purposes  gains  and  salesj 
of  alienation  and   settlement  were  accomplished.     In  "^^tocove- 

^  nants  to  stand 

both  instances   the  land  remained  in  the  contracting  seised. 
owner — in  the  bargainor  or  covenantor — the  whole  effect 
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€hap.  II. 


—but  not  to  an 
actual  convey- 
ance to  uses. 


Two  modes  of 
raising  uses, 
vi%.  by  transmu- 
tation of  pos- 
session, or  with- 
out. 


Uses  governed, 
in  most  points, 
by  analogy  to 
the  rules  of  law. 


of  the  transaction  being  the  creation  of  an  equitable 
right  by  charging  his  conscience ;  in  both  instances  too, 
the  appropriate  consideration  was  essential  to  the  validity 
of  the  use.  But,  at  the  common  law,  which  regarded 
the  solemnity,  and  not  the  consideration — the  act  rather 
than  the  inducement — a  conveyance  purely  voluntary 
was  effectual.  Upon  a  legal  conveyance,  indeed,  the 
rent  and  services  to  be  paid  and  performed  by  the  grantee 
might  be  deemed  to  furnish  a  valuable  consideration. 
And  where  the  land  was  actually  conveyed  at  law,  even 
Equity  held  uses  gratuitously  declared  upon  that  con- 
veyance to  be  valid.  If,  therefore,  A.  the  legal  owner, 
moved  by  mere  friendship  or  good  will,  conveyed  by 
feoffment  or  other  common  law  assurance  to  B.,  to  the 
use  of  C,  then,  as  A.  had  parted  with  the  legal  posses- 
sion, and  B.  had  accepted  it  expressly  for  the  benefit  of 
C,  the  donation  was  complete  in  regard  to  A.,  while  the 
conscience  of  B.  was  clearly  charged  with  the  use. 

Thus,  two  different  modes  of  creating  uses  were  esta- 
blished ;  the  one  producing  its  effect  by  engrafling  the 
equitable  right  upon  an  actual  transfer  to  a  stranger  of 
the  legal  possession,  as  when  A.  conveyed  to  B.  to  the 
use  of  C. ;  and  the  other  by  converting  the  owner  of  the 
land  and  author  of  the  use  into  a  trustee,  without  any 
disturbance  of  the  legal  possession,  as  where  A.  con- 
tracted that  B.  should  have  the  use.  This  distinction  is 
material,  as  will  hereafter  be  shown,  with  reference  to 
the  classification  of  modern  conveyances. 

When  the  Chancery  had  taken  the  use  under  its  pro- 
tection, settled  rules  became  necessary  for  its  govern- 
ment. These  rules,  with  a  few  exceptions,  were  assimi- 
lated to  the  rules  of  law.  Thus,  if  land  was  conveyed 
to  A.  and  his  heirs,  to  the  use  of  B.  and  his  heirs,  the 
use  descended  to  the  heirs  of  B.  according  to  the  course 
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of  succession  marked  out  for  the  devolution  of  the  legal  Chap.  II. 
inheritance.  The  analogy,  however,  could  be  pursued 
no  further  than  the  resemblance  held.  It  entirely  failed, 
as  we  have  seen,  in  regard  to  the  peculiar  principles  of  te- 
nure. The  beneficial  interest  might  devolve  from  father 
to  son,  or  be  enjoyed  for  a  period  commensurate  with  a 
tenancy,  for  life,  in  tail,  or  in  fee,  but  it  could  not,  from 
its  very  nature,  be  the  subject  of  feudal  ceremonies, 
duties,  or  exactions. 

Before  we  quit  this  branch  of  the  subject,  it  will  be  Different kiDds 
proper  to  add  a  few  remarks  explanatory  of  the  different  ^  "**^* 
species  of  this  new  genus,  the  use. 

Uses  had  for  their  object  either  the  discharge  of  some  omcial  or  active 
office  concerning  the  land,  or  the  mere  permissive  enjoy-  "***' 
ment  of  the  profits  by  the  intended  beneficial  owner.    If  A. 
conveyed  land  to  B.  with  a  direction  to  sell  and  distribute 
the  produce  among  the  children  of  A* ;  or  to  pay  out  of 
the  rents  the  debts  of  A. ;  or  to  convey  to  C.  an  infant 
when  of  age,  and  manage  the  estate  in  the  mean  time ; 
in  each  of  these  cases  an  active  duty  was  imposed  upon 
^.  for  the  benefit  or  use  of  the  children,  the  creditors,  or 
the  infant.     For  the  performance  of  that  duty,  it  was 
necessary  that  )l^   should  be   invested  with  the  legal 
dominion  or  control  oyer  the  property.     But  if  land  was 
conveyed  by  A.  to  B.,  simply  to  the  use  of  C,  the  whole  Permissive  or 
duty  of  B.  consisted  in  holding  and  defending  the  pos-  P®"*^®  "**•• 
session  for  C,  in  permitting  him  to  enjoy  the  profits, 
and  in  conveying  the  land  according  to  his  direction. 

Uses  of  the  first  description,  which  may  be  called  Official  usesdic- 
official  or  active  uses,  are  obviously  suited  to  the  conve-  manent^wantrof 
nience,  if  not  demanded  by  the  exigencies,  of  every  s^^^icty. 
civilized  community.     Such  confidences  were,  indeed, 
scarcely  less  dictated  by  the  wants  of  mankind,  than 
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Permissive  uses 
dictated  by  the 
rigour  of  th< 
law. 


le 


Chap.  II.  "  those  personal  trusts,  which  are  better  known  in  our 
law  by  the  name  of  deposits  or  bailments  (i.  e.  of  moveable 
effects) ;  for  imagination  can  scarcely  trace  a  period  so 
remote,  in  which  man,  in  society,  was  not  sometimes 
induced  to  trust  another  with  the  object  of  his  care  or 
the  fruit  of  his  industry."  (a) 

But  it  is  equally  apparent  that  uses  of  the  second 
description,  which  may  be  called  permissive  or  passive 
uses,  must  have  owed  their   origin  to  the  rigour  of 
existing  institutions,  denying  to  the  acknowledged  legal 
proprietor  that  rational  dominion,  which  is  no  less  essen- 
tial to  the  happiness  of  the  individual,  than  conducive 
to  the  best  interests  of  society,  and  prompting  men  to 
devise  this  indirect  and  secret  mode  of  enjoying  and  dis- 
posing of  their  estates.     While  the  exemption  of  uses 
from  the  prohibition  against  taking  land  in  mortmain 
rendered  them  acceptable  to   the  clergy,   so  ready   a 
method  of  eluding  the  yoke  of  tenure  could  not  but 
prove  highly  valuable  to  the  people,  circumscribed  by 
the  narrow  doctrines  of  the  common  law,  and  groaning 
under  the  oppression  of  wardships,  marriages^  reliefs^ 
escheats  to  the  lord,  forfeitures  to  the  crown  on  attainder, 
and  other  feudal  inflictions — all,  or  most  of  which,  were 
evaded  by  this  subtle  invention.     Hence  the  frequency 
of  mere  permissive  uses. 

Uses  are  further  distributable  into  express  uses,  created 
by  the  declaration  of  the  party;  constructive  uses, 
raised  by  the  inference  of  equity,  from  the  nature 
and  object  of  the  transaction ;  and  resulting  uses,  pro- 
duced by  the  attraction  of  the  former  ownership,  and 
bearing  some  analogy  to  the  reversion  of  the  common 
law.     If  A.  conveyed  land  to  B.  to  the  use  of  C,  the 

(a)  Sand.  Us.  4lh  ed.  7. 


Uses  farther 

distributed 

into— 


— express  uses, 
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benefit  belonged^  by  the  very  terms  of  the  conveyance,  Chap.  II. 
to  C,  who  had,  therefore,  an  express  use.  If  A.  con-  —constructive 
▼eyed  land  to  B.,  subject  to  a  condition  making  void  the  '*^*' 
conveyance  on  payment  by  A.  to  B.  of  a  sum  of  money 
at  a  given  time,  (or,  in  other  words,  made  a  mortgage  of 
the  land,)  B.,  on  non-payment  of  the  money,  became,  to 
all  intents,  the  legal  owner  of  the  land ;  but  though  the 
conveyance  was  thenceforth  an  absolute  alienation  at 
law,  it  was  still  regarded  in  Equity  as  a  mere  pledge, 
entitling  B.  to  hold  the  land  for  the  purpose  only  of 
effecting  the  liquidation  of  his  debt,  subject  to  which 
purpose,  the  use  belonged  by  intendment  to  A.,  who  had 
therefore  a  constructive  use.  If  A.  conveyed  land  to  B.,  — resulting  tues. 
to  the  use  of  C.  for  life,  without  more,  then,  in  the 
absence  of  circumstances  affording  an  inference  that 
B.  was  to  retain  the  land  for  his  own  benefit  after  the 
death  of  C,  the  use,  after  C.*s  death,  returned  to  A.,  the 
grantor,  who  was,  therefore,  said  to  have  a  resulting 
use  (a).  Equity,  in  short,  administered  the  use,  or 
beneficial  interest,  according  to  the  dictates  of  conscience, 
holding  it  unjust  that  the  land  should  be  retained  by  a 
creditor,  whose  debt  was  satisfied,  or  by  a  grantee  in 
whose  favour  no  use  was  declared  or  could  be  reason- 
ably implied.  We  shall  have  occasion  to  recur  at  a 
later  stage  of  our  history  to  this  distribution  of  uses.  ^ 

One  striking  peculiarity  in  this  new  species  of  owner-  Alienees  of  the 
ship  requires  to  be  particularly  marked.    As  the  use  had  without  no^oe 
its  beginning  in  personal  confidence,  so  its  continuance,  **\*t!"^'5^" 
as  a  binding  obligation  on  the  legal  owner  of  the  land, 
was  measured  by  the  continuance  of  that  confidence. 
The  bond  was  dissolved  by  the  transfer  of  the  possession 

(a)  Vide  infrd,  "  Observations  on  Resulting  Uses.*' 
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Chaf.  II.    to  a  Stranger^  unapprised  of  the  existing  use^  and  eon* 
tracting  to  have  the  lai^d  to  his  own  use,    Thu8»  if  A.^ 
the  legal  owner^  holding  to  the  use  of  B.^  conveyed  to 
C.^  a  purchaser^  who^  in  ignorance  of  the  use  in  favour 
of  B.f  paid  a  valuable  consideration  for  the  conveyance^ 
C.  was  considered  as  coming  to  the  possession  with  a 
clear  conscience,  and  by  a  new  right,  founded  on  con- 
tract, which  entitled  him  to  hold  the  land  for  his  own 
benefit,  discharged  of  the  use  in  favour  of  B.     By 
this  transaction,  B.  lost  the  land  in  respect  of  which 
the  use  was  originally  created,  inasmuch  as  the  con* 
science  of  C.  was  wholly  unaffected  by  the  confidence 
reposed  in  his  vendor  (A.))  who  failed  to  impart  his 
fiduciary  character  to  C.     As  against  the  purchaser  (C), 
who  stood  upon  his  legal  title  innocently  acquired,  there 
bttt  the  remedy  was  no  ground  for  equitable  relief.    Not  so,  as  it  re« 
owDer  was     ^  garded  A.,  the  person  intrusted ;  for  B.'s  equity  continued 
!^"fiiVduS  ^^  ^""  ^^^^®  against  him,  and  he  was  compellable  to 
lolling.  make  good  the  loss  occasioned  by  his   fraud.    And, 

although,  in  the  result,  B.*s  situation  was  not  identically 
that  in  which  he  would  have  stood  if  the  fraudulent  sale 
had  never  occurred,  yet  no  essential  change  had  taken 
place  in  his  equity,  which,  in  its  origin,  was  nothing 
more  than  a  personal  remedy  against  the  confidential 
holder  of  the  land  for  the  value  of  the  beneficial  enjoyo 
ment,  the  right  to  which  enjoyment  constituted  the  use. 
lofiirtiiceditDM  The  very  land  was  irrecoverably  gone,  but  the  use  re* 
uic  was  ttocoB*  mained;  and  while  the  conscience  of  the  person  to  whom 
"wdT*  ^^^  *^*  *^^  possession  had  passed  was  unaffected,  the  person 
from  whom  it  had  passed  was  still  liable,  as  before,  to 
fulfil  the  equities  implied  in  the  use.     This  result  de- 
monstrates that  uses  had  no  local  attachment  to  the  soil, 
but  were  capable  of  an  independent  existence  as  per- 
sonal confidences  between  man  and  man,  and  were  placed 
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as  such  numi&stly  without  the  pale  of  that;  system  under   Chaf.  II. 
whieh  the  land  was  held  and  enjoyed. 

On  the  other  hand,  a  transfer^  purely  voluntaryi  of  the  The  use  bound  a 
legal  ownership  did  not  alter  the  direction  of  the  use.  fene  of  ^e  laud 
If,  Aerefiore,  A.,  holding  the  land  to  the  use  of  B.,  made  ^^^^*  "^^"^  > 
sji  actual  conveyance  to  C,  without  notice  to  C.  of  the 
vse,  but  unsupported  by  a  valuable  consideration,  the  use 
was  binding  on  C,  Equity  fixating  the  transaction  as  a 
gratuitous  substitution  of  C.  for  A. — a  change  of  the  per- 
son of  the  legal  owner,  without  any  alteration  of  the 
equitable  title.    That  confidence  which  had  been  e^,m 
preasly  reposed  in  A.  was  tacitly  communicated  to  C 

It  should  also  be  observed,  that  those  persons  only  but  did  not  bind 
were  liable  to  perform  the  use,  who  succeeded  to  the  legal  l^^Sven^^!' 
ownership  in  respect  of  which  the  confidence  was  origi-  nor  bind  the 
nally  reposed.     Consequently,  neither  a  stranger,  ac«- 
quiring  the  possession  by  wrong,  nor  the  lord,  who  in 
virtue  of  his  superior  and  pre-existing  right,  resumed 
the  land  on  forfeiture,  or  on  failure  of  heirs  of  the  legal 
tenant,  nor  the  reversioner  who  re-entered  for  a  condition 
broken,  was  ai&cted  by  an  equity  created  in  relation  to 
a  title  thus  defeated  or  exhausted. 

The  equitable  owner  was,  therefore,  liable  to  lose  the  Summaxy  of  the 
land,  as  well  by  the  fraud  or  neglect,  as  by  the  misfortune,  "be  equfubb  ^ 
of  the  legal  owner— by  his  alienation  without  notice,  his  ownership. 
expulsion  by  an  adverse  claimant,  his  attainder,  or  the 
natural  fidlure  of  his  heirs. 

Thus,  there  existed  two  opposite  kinds  of  proprietor*  Nature  of 
ship,  susceptible  of  different  modes  of  disposition,  and  vulgar  notion 
governed  by  separate  jurisdictions.    This  topic  has  been  ^®"'^^' 
insisted  upon  with  the  greater  earnestness,  because  a  just 
and  accurate  idea  of  the  distinction  between  Law  and 
Equity  is  the  foundation  on  which  we  must  build; 

d2 
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Chap.  II.  and  because  Equity  is  too  often  misrepresented.  No 
image,  indeed,  can  be  less  agreeable  to  truth  than  the 
popular  image  of  Equity ^  in  which  the  unlearned  admire 
a  benign  and  liberal  arbitress,  relaxing  the  strictness  of 
positive  law,  and  tempering  the  austerity  of  the  ordinary 
judge.  But  the  lawyer  sees  in  the  Chancery  a  judicature 
peculiar  in  its  constitution,  adapted  to  aid  the  impotency 
and  supply  the  defect,  rather  than  to  mitigate  the  rigour 
or  contravene  the  principles  of  legal  jurisdiction.  While 
a  court  of  Law  adjudicates  in  rem  upon  titles  completed 
by  actual  conveyance,  and  executes  its  judgment,  a  court 
of  Equity  adjudicates  in  personam  upon  the  obligations 
of  contract,  and  decrees  a  specific  performance  by  the 
party.  The  decisions  of  Equity,  so  far  from  fluctuating 
with  individual  notions  of  right  and  wrong,  bow  to  the 
authority  of  precedents  and  rules,  which,  like  the  doc- 
trines of  the  common  law,  depend  for  their  just  ap- 
plication upon  professional  knowledge  and  acuteness.* 
/^Equity  would  otherwise  resolve  itself  into  the  discretion 
of  the  judge,  which  an  indignant  chancellor  denounced  as 
the  law  of  t3rrants.(a)  Nay,  it  would  be  worse  than  the 
worst  of  recorded  tyrannies — a  domiciliary  inquisition 
visiting  the  recesses  of  €very  man's  conscience,  under  a 
specious  name,  and  screened  by  the  veil  of  technicality 
from  the  jealous  eye  of  public  opinion^  It  is  said,  in- 
deed, that  equity  is  to  be  dispensed  at  the  discretion  of 
an  upright  judge,  but  if  it  be  asked  who  is  the  upright 
judge,  the  answer  must  be — qui  consulta  patrum,  qui 
leges  juraque  servat,{b) 
Injuries  arising  The  king  and  his  sub-lords  felt  sensibly  the  depriva- 
from  uses.  ^^^  tion  of  the  valuable  fruits  of  tenure.     That  change  of 

(a)  Fear.  Cont.  R.  535,  n.  (6)  2  P.  Wms.  753. 
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manners  and  habits^  which  excused  the  personal  service    Chap.  IL 

of  the  tenant,  whose  place  in  the  field  was  now  supplied 

by  the  mercenary,  sharpened  the  appetite  for  pecuniary 

tribute.     It  may  be  asked  how  uses  were  calculated  to 

injure  the  lord,  seeing  that  he  had  still  his  tenant  in  the 

trustee,  who  was  the  legal  owner  of  the  land?     But  the 

lord  could  not  always  discover  the  legal  tenant.     The 

practice  obtained  of  secretly  conveying  the  land  to  se-» 

veral  co-trustees,  of  whom  the  intended  beneficial  owner 

was  commonly  one.      Richard  the  Third,  while  Duke 

of  Gloucester,  was  joint  trustee  of  numerous  estates.(a) 

The  beneficial  owner  continued  to  possess  and  enjoy  the 

land  as  before,  so  that  there  was  no  visible  change  of 

ownership.     Several  statutes  {b)  were  inefiectually  passed 

to  remedy  the  mischief  arising  firom  ^'  privy  and  un- 
known feofiments,"  or  "  feoffinents  to  persons  unknown.'* 
Besides,  as  the  land  was  vested  in  many  legal  owners 
jointly,  (whose  number  might  be  kept  up  by  repeating 
the  conveyance  from  time  to  time,)  and  as  the*  law  carried 
the  entire  estate  to-  the  survivor,  descents  were  rare,  and 
the  lord  consequently  lost  that  lucrative  incident  of 
tenure — the  wardship  of  infant  heirs.  And  as  the  tue 
was  now  aliened  instead  of  the  land,  he  also  lost  his  fine 
on  alienation.  Thus,  even  the  legal  tenancy  was  ren- 
dered in  a  great  degree  unproductive,  while  the  equitable 
Tight  was  necessarily  barren. 

(a)  1  Rich.  3,  c.  5. 

(b)  1  Rich.  3,  c.  1;  11  Hen.  6,  c.  5;  1  Heu.  7,  c.  1. 
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CHAPTER  III. 

or  THB  DESIGN  AND  EFFECTS  OF  THE  STATUTE  OF  USES. 

Chap.  III. 

The  Statute  TH£  inroads  which  uses  had  madei  and  were  still 
makings  upon  the  ancient  law  of  tenurei  at  length  in- 
duced the  legislature  to  pass  the  famous  Statute  of 
UsEs^a)  from  which  we  date  a  new  era  in  the  history  of 
conveyancing.  That  statute^  after  setting  forth  a  long 
catalogue  of  "  inventions/'  ^^  imaginations/'  and  '*  prac* 
tices/'  whereby  '^  many  inconveniences  had  happenedi 
and  daily  did  increase^  among  the  king's  subjects,  to 
their  great  trouble  and  unquietness^  and  to  the  utter  sub* 
version  of  the  ancient  common  laws  of  the  realm," 
enacted,  ^^  for  the  extirpating  and  extinguishment  of  all 
such  subtle  practised  abuses/'  that  where  any  person  was 
or  should  be  seised  of  land  to  the  use  of  any  other  per- 
son, the  person  entitled  to  the  use  in  equity  should  be 
deemed  to  have  a  corresponding  estate  in  the  land  at 
law. 

tu  probable  de-      The  apparent  object  of  the  statute  was,  by  turning 

^^*  uses  into  direct  ownerships  of  the  land  itself,  to  prevent 

the  future  separation  of  the.  beneficial  right  from  the 
legal  estate,  and  thus  to  restore,  in  some  degree,  the  sin- 
gleness and  simplicity  of  the  common  law.  Lord  Coke, 
however,  says,(6)  with  his  characteristic  quaintness,  that 
'^  the  makers  of  the  statute  at  last  resolved,  that  uses 
were  so  subtle  and  perverse,  that  they  could  by  no  policy 

(a)  27  Hen.  8,  c.  10,  s.  1.  (b)  1  Co.  R.  124,  a. 
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or  provision  be  governed  or  reformed;  and  therefore,  as  Chap,  III. 
A  skilful  gardener  will  not  cut  away  the  leaves  of  weeds, 
but  extirpate  them  by  the  roots  ;  and  as  A  wise  house- 
holder will  not  cover  or  stir  up  the  fire  which  is  secretly 
kindled  in  his  own  house,  but  utterly  put  it  Otit ;  so  the 
makers  of  the  said  statute  did  not  intend  to  provide  a 
remedy  and  reformation  by  the  continuance  or  preserva- 
tion, but  by  the  extinction  and  extirpation  of  uses ;  and 
because  uses  were  so  subtle  and  ungovernable,  as  hath 
been  said,  they  have,  with  an  indissoluble  knot^  coupled 
and  married  them  to  the  land,  which,  of  all  the  elements,* 
is  the  most  ponderous  and  immoveable." 

Whether  the  statute-makers,  blind  to  the  folly  of  at-  It  fell  short  of 
tempting  to  reimpose  upon  the  people,  who  had  begun  object!  but  pro- 
to  taste  of  freedom  in  the  enjoyment  and  disposal  of  chSS^^'^* 
their  possessions,  the  feudal  fetters  of  the  ancient  law, 
feally  aimed,  without  mitigating  the  rigour  of  that  law, 
at  the  utter  annihilation  of  the  whole  system  of  uses,  of 
whether  they  sought  only  to  bring  all  interests  in  land 
under  the  cognizance  of  the  courts  of  law,  without  dis* 
torbing  the  new  modes  and  forms  of  disposition  which 
uses  had  introduced,  their  elaborate  piece  of  legislation 
must  be  pronounced  a  signal  failure.  The  statute,  how- 
ever, though  it  miscarried  in  regard  to  both  these  ob« 
jects,  was  not  inactive,  but  produced  important  and  last- 
ing results,  which,  as  being  of  the  very  essence  of  the 
existing  system,  demand  attentive  consideration.  Of 
these  coming  changes,  the  legislature  (which,  as  the  late 
learned  Chief  Justice  of  the  King's  Bench  happily  ob- 
served, is  not  inaps  ccmHKi,  but  rather  magnas  inter 
opes  incps,)  had  probably  no  presentiment. 

The  statute  did  not  operate  to  prevent  the  future  ex-  it  did  not  de* 
istence  of  equitable  rights,  as  distinct  from  the  legal  f^|^gu7bat 
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Chap.  Ill 

supplied  new 
modes  of  cre- 
ating legal  es- 
tates. 


Equitable  in- 
terests were 
preserved,— 


1.  by  the  ex- 
clusion of  lease- 
holds for  years 
from  the  sta- 
tute; 


2.  by  its  in- 
applicability to 
active  uses ; 


ownership^  while  it  did  operate  to  communicate  to  the 
legal  ownership  all  the  flexible  and  popular  qualities  of 
the  use;  (Contributing,  therefore,  both  by  its  negative 
and  positive  efiect,  to  confirm  and  extend  the  long- 
coveted  immunity  from  feudal  strictness. 

As  the  retention  of  equitable  interests  determined  the 
character  of  the  future  system,  we  will  first  advert  to 
the  means  by  which  they  were  preserved. 

1.  As  to  leaseholds  for  years,  they  were  adjudged. to 
be  excluded  by  the  letter  of  the  statute.  If  land  was 
vested  in  A.  for  a  term  of  years,  to  the  use  of  B.^  the 
statute  was  held  not  to  transfer  the  legal  interest  in  the 
term  to  B.,  because,  as  it  should  seem,  the  statute, 
when  it  speaks  of  persons  seised  to  the  use  of  others, 
must,  according  to  correct  technical  phraseology,  be 
understood  to  speak  of  a  freeholder  who  is  seised,  and 
not  of  a  leaseholder  who  is  merely  possessed,  (a)  Yet 
the  statute  is  commonly  described  as  a  statute  ''  made 
for  transferring  uses  into  possession"  or  for  uniting  the 
possession  to  the  use.  Another  ground  assigned  is,  that 
before  the  statute,  equity  would  not  have  enforced  a  use 
in  respect  of  a  term  of  years,  {b)  inasmuch  as  chattel 
interests  were  held  in  small  estimation.  As  the  statute' 
declined,  for  reasons  which  have  now  lost  their  force,  (c) 
to  interfere,  the  term  remained  in  A.  at  law,  and  B.'s  use 
underwent  no  change,  except  a  change  of  name,  for  it 
was  now  called,  in  conformity  with  the  style  of  fireehold 
equitable  interests,  of  which  we  are  about  to  speak,  a 
trust. 

2.  As  to  freeholds,  uses  of  a  certain  description  were 
excluded  by  their  intrinsic  nature.     The  only  uses  on 

(a)  Gilb. Us.  79;  Bac  Us.  42.        (c)  SecSugd.  Gilb. Us.  80,  n.7. 

(b)  Set  Saod.  Us.  4th  ed.  34. 
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which  the  statute  could  operate^  were  passive  uses,  and  Chap.  III. 
resulting  uses  (a)  (which^  except  so  far  as  regards  the 
manner  of  their  creation^  may  be  classed  together  (b) ) — 
uses  not  imposing  any  duty  to  be  discharged  by  the  legal 
owner,  nor  indicating  any  purpose  to  be  answered  by  the 
separation  of  the  legal  ownership  from  the  beneficial  en- 
joyment.  Such  equitable  interests  the  legislature  un- 
questionably meant  to  extirpate.  But  in  regard  to  ac- 
tive uses,  and  constructive  uses,  (c)  the  statute  was  ne- 
cessarily inoperative.  When  the  use  involves  a  direc- 
tion to  sell  and  divide  the  money,  or  to  pay  debts,  or  to 
convey  to  a  child  when  adult,  or  to  reconvey  on  satisfac- 
tion of  a  mortgage,  which  may  never  be  satisfied,  the 
very  nature  of  the  use  would  seem  to  preclude  the  pos- 
sibility of  its  being  converted,  by  force  of  the  statute, 
into  a  legal  right  to  the  land.  For  the  convenience  of 
carrying  such  destinations  into  effect,  the  legal  estate 
still  resided  in  the  trustee,  and  courts  of  equity  con- 
tinued to  administer  the  trust ; — though  it  may  be  matter 
of  speculative  inquiry  (d)  whether  such  was  the  inevit- 
able result  even  in  regard  to  uses  of  that  class ;  or  whe- 
ther legal  powers  over  the  land  exactly  commensurate 
with  the  scope  of  the  office  to  be  discharged,  might  not 
be  substituted  for  the  legal  estate,  or  law  and  equity 
might  not  be  so  far  reconciled  as  to  confine  the  legal 
dominion  of  the  trustee,  which  often  survives  at  law  the 
purpose  of  its  creation  (rendering  a  reconveyance  ne- 
cessary,) within  the  limits  of  that  purpose. 

(a)  Vide  infrd^  **  Observations  on  resulting  uses/' 
(6)  Suprd,  33. 

(c)  lb.  32. 

(d)  Vide  infra, "  Questions  concerning  the  existing  division  of  the 
ownership  into  legal  and  equitable.'' 
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Chap.  lit.  8.  But  the  judicature  established  a  yet  more  extensive 
^Tby^bBcoa^  *"^  important  exception,  by  the  rigid  construction  put 
struction  of  the  upon  the  language  of  the  party  declaring  the  use.    The 

iQuffeSi  witb  ro*  ^ 

specttoatiie     statute  aimed  at  rendering  uses  innoxious,  by  turning 
upon  a  tue.       ^^^  ^^^  .^^^  ^  j^^^j  ^^^^ — ^^^^  confidence  in  the  person 

into  a  direct  right  to  the  land.  It  annexes  to  the  use 
the  actual  possession  of  the  subject ;  not  prohibiting  the 
creation  of  uses,  but  only  acting  upon  the  use  when 
created.  Now  the  judges  thought  fit  to  determine  that 
if  A.,  the  legal  owner  of  the  land,  is  directed  to  hold, 
or  contracts  to  hold,  the  land  to  the  use  of  B.,  who  at 
the  same  time  is  directed  to  hold,  or  contracts  to  hold 
it,  to  the  use  of  C,  the  statute  will  carry  the  land  to  B. 
at  law,  but  carry  it  no  further,  leaving  C,  for  whom  the 
use  or  benefit  is  really  designed,  to  enforce  his  right  to 
a  conveyance,  and  an  account  of  the  profits,  by  i,  suit  in 
equity  against  B.,  with  whom  the  legal  possession  rests. 
The  ultimate  use  in  favor  of  C.  is  said  to  be  a  use  upon 
a  use,  which  the  statute,  having  exhausted  itself  in  the 
extraordinary  effort  of  communicating  the  properties  of 
a  legal  estate  to  the  use  in  favour  of  B.,  has  not  remain- 
ing energy  enough  to  reach. 
Effect  of  that  Hence  the  distinction  between  the  legal  and  equitable 
creating  trasts.    ownership  is  still  maintained  in  all  its  vigour.     In  order 

to  create,  since  the  passing  of  the  statute,  an  interest 
purely  equitable,  nothing  more  is  necessary  than  to  de- 
clare k  second  use:  the  stattrte  has  added,  as  Lord 
Hardwicke  observed,  three  words  {to  the  use)  to  a  con- 
veyance. Suppose  that  A.,  for  example,  sells  land  to  B», 
who  desires  to  have  the  legal  estate  vested  in  his  con- 
fidential friend  C,  the  object  is  effected  either  by  A.*s 
conveying  the  land  to  C,  to  the  use  of  C,  to  the  use  of 
(or,  as  we  now  express  it,  in  tru^t  for)  B. ;  or  by  A.'s 
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contracting  (i.e.  by  bargain  and  sale)  to  bold  it  to  the  Chap.  IIL 

nae  of  C,  to  tbe  use  of  (i.  e.  in  trust  for)  B.    In  the  ' 

ibnner  case,  where  there  is  an  actual  conveyance,  the 

land  passes  by  it,  under  tbe  old  law,  to  C,p  and  the  use 

being  also  declared  in  favour  of  C,  the  statute  (according 

to  the  above  construction  of  it)  declines  to  transfer  the 

poBsession  from  C.  to  B.  |  while  in  the  latter  cAse,  where 

there  is  a  contract,  without  any  conveyance  at  law,  the 

statute  operates  to  convey  the  land  to  C,  but^  in  like 

manner,  declines  to  pass  it  on  from  C.  to  B.    The  sub«> 

stantial  use,  thus  arbitrarily  excluded  from  tbe  pale  of 

the  law,  in  deference  to  an  idle  form  of  words,  was  once 

more  received  into  the  bosom  of  equity.    There  B<  wss 

acknowledged  as  the  rightful  ownerj 

So  that,  by  a  very  ready  process,  the  legal  estate  may 
stall  be  separated  from  the  equitable  or  beneficial  right. 
The  thingg  remain)  the  terfns  only  are  somewhat 
changed.  The  primary  use,  on  which  the  statute  cbei 
operate,  retains,  along  with  its  new  character  of  a  legal 
estate,  its  ancient  appellation'  of  a  vss  \  but  the  second* 
ary  use,  on  which  the  statute  does  not  operate,  is  called, 
for  distinction's  sake,  a  trust. 

As  the  principal  operations  of  moderti  cohveyancing,  condition  of 
so  far  as  it  concerns  freehold  estates,  are  accomplished  ^^^  «"*«•  ^* 
through  the  agency  of  uses,  it  is  necessary  to  give  them, 
at  this  stage  of  their  progress,  a  patient  examination, 
from  which  it  will  appear  that,  in  consequence  of  th^ 
above  determination  relative  to  a  use  upon  a  use,  they 
underwent  a  remarkable  change,  with  respect  not  only 
to  their  final  condition  under  tbe  statute,  but  to  their 
incipient  condition  under  the  instrument  creating  them. 

That  tbe  construction  thus  adopted,  though  it  may  be  Effect  of  the 
agreeable  to  the  strictness  of  legal  interpretation,  mocked  ^*^e  m^^a* 
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Chap.  III.  the  reason  and  spirit  of  the  statute,  is  apparent  when  we 
1IM,  ID  depriving  Consider  that,  if,  before  the  statute,  upon  a  purchase  of 
beneBcUd  cha-  ^^"^  ^y  ^'*  ^^  conveyance  had  been  made  unto,  and  to 
ncter.  the  use  of  B.,  to  the  use  of  A.,  or  unto  B.,  to  the  use  of 

C,  to  the  use  of  A.,  neither  B.,  in  the  first,  case,  nor  C, 
in  the  second,  would  have  taken  the  beneficial  interest, 
(i.  e,  the  ^usey)  which,  being  manifestly  designed  for  A., 
the  purchaser,  would  have  vested  in  him,  while  the  legal 
estate  would  have  resided  in  B.  As  there  existed  no 
third  species  of  ownership — the  legal  estate  and  benefi- 
cial right  constituting  the  entire  property— and  as  C,  in 
the  second  case,  was  not  destined  either  to  possess  the 
land,  or  to  enjoy  the  usufruct,  he  would,  before  the  sta- 
tute, have  taken  nothing.  So  when,  at  this  day,  the 
legal  estate  is  fixed  in  B.,  in  trust  for  C,  in  trust  for  A., 
equity  regards  C.  as  a  cipher,  and  A.  as  the  true  object 
of  the  trust,  on  the  very  same  principles  which,  before 
the  statute,  would  have  induced  equity  to  give  him  the 
use.  Yet,  strange  to  say,  a  statute  passed  for  clothing 
uses  with  the  legal  dominion  is  made  to  confer  that  do- 
minion, in  the  first  example,  on  B.,  who  has  no  use,  and, 
in  the  second  example,  on  C.^  who  has  not  a  shadow  of 
either  use  or  estate.  To  point  the  argument— on  what 
was  the  statute  meant  to  operate  ? — uses.  What  were 
uses? — beneficial  rights.  Has  B.  or  C.  any  beneficial 
right? — clearly  not  Does  the  statute  operate  in  their 
favour  ? — ^we  have  seen  that  it  does.  Why  so  ? — ^because 
the  law  aflSrms  that  the  use  is  limited  to  them.  But  does 
equity  permit  them  to  enjoy  beneficially  ? — no :  equity 
affirms  that  the  usufiruct  belongs  to  A.  Then  it  follows 
that  the  law,  in  quest  of  sometliing  which  on  examination 
proves  to  be  really  nothing,  misses  the  substantial  use  at 
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which  the  legislature  aimed^  and  that  law  and  equity  Chap.  IIL 
palpably  contradict  each  other. 

Neither  |)efore  nor  after  the  statute  was  there  any  Uses  and  tmsti 
magic  in  the  word  use.  Before  the  statute,  the  sole  ^Ly  form  of 
question  was,  to  whom,  in  point  af  conscience,  the  bene-  ^^^' 
ficial  right  belonged.  That  right,  and  the  use,  were 
convertible  terms.  The  word  use^  although  commonly 
employed  to  describe  the  equitable  interest,  was  by  no 
means  necessary  to  create  it.  The  use  arose  without  any 
declaration  where  it  was  equitable  that  it  should  arise ; 
it  could  not  be  raised  by  the  clearest  declaration  where 
it  was  inequitable  that  it  should  arise.  Equity  would 
have  been  set  aside  if  technical  forms  had  been  deemed 
of  higher  moment  than  good  faith,  and  mere  words 
stronger  than  conscience.  Thus,  if  A.,  for  a  valuable 
consideration  paid  by  B.,  conveyed  land  to  C,  without 
declaring  any  use,  a  constructive  use  arose  in  fisivour  of  B. 
On  the  other  hand,  if  C.  afterwards  conveyed  the  land  ex- 
pressly to  the  use  of  a  purchaser,  who  bought  with  notice 
of  B.'s  equitable  right,  no  use  arose  in  fitvour  of  that 
purchaser.  So,  aftier  the  statute,  it  was  deemed  equally 
unessential  to  pursue  any  particular  form  of  words  in 
order  to  create  a  use  on  which  the  statute  would  operate. 
Whether  the  land  be  conveyed  to  A.,  to  the  use  of  B.,  to 
the  use  of  C;  or  to  A.^  in  trust  for  B.,  in  trust  for  C. ;  or, 
even  to  A.,  in  trust  for  B.,  to  the  use  of  C. ; — it  matters  not : 
the  result  in  each  instance  is  the  same.  B.,  who,  before 
the  statute,  would,  as  we  have  seen,  have  taken  nothing, 
becomes,  by  force  of  the  statute,  legal  owner  of  the  land, 
while  the  beneficial  enjo)rment  belongs  to  C.  Hence  a  Howalimita- 
trust  in  name  may  he  a  use  in  effect,  and  e  converso.  As  ^^ tobe'a 
the  legal  expounders  of  the  statute  were,  therefore,  '*^^*^"*^* 
equally  indifferent  to  wards  and  things — to  the  fact  that 
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Chap.  III.  no  benefit  if  designed  for  B.,  and  to  die  fonn  of  limit*^ 
tion — ^the  student  will  be  apt  to  aak,  by  what  criterion 
they  proposed  to  ascertain  the  existence  of  the  usoj— a 
matter  not  to  be  judged  of  either  by  substance  or  by  sign  ? 
The  truth  is^  that  they  read  ihartf  stopping  at  the  limita* 
tion  to  B»9  and  not  recollecting  that  all  the  words  of  a 
sentence  cannot  be  delivered  at  once.  They  saw,  firsti 
a  conveyance  of  the  land  to  A.,  then,  a  limitation  to  B.^ 
which  must  be  a  use  or  nothing,  and  without  patiently 
waiting  the  result  of  the  completed  sentence,  which 
would  have  made  it  apparent  that  the  limitation  to  him 
IMM  nothing,  (the  use  being  really  designed  for  C.,) 
they  invested  this  shadow  of  equity  with  the  legal  sub* 
stance. 
Uies  beneficial.  In  Order,  therefore,  to  understand  the  phenomena  ex* 
daT.  wld^te,  Wbited  by  modem  titles,  we  must  consider  the  property 
dittiDgiiisbed.    iu  jn^jj  gg  having,  with  reference  to  the  modifications  of 

which  it  is  susceptible,  a  quadruple  aspect,  presenting, 
first,  the  primitive  common  law  estate ;  secondly,  proper 
uses,  (i,  e*  beneficial  interests  \  designedly  within  the  sta^ 
tuteO  thirdly,  improper  uses,  (i.e.  fonm  of  beneficial 
interests,  constructively  within  the  statute ;)  and,  fourthly, 
trusts,  (i.  e.  beneficial  interests,  neither  recognii&ed  by  the 
common  law,  nor  reached  by  the  statute.)    Where  land 
is  conveyed  by  feofflnent  or  other  common  law  aasur- 
ance  to  A«,  to  the  use  of  B.  a  purchaser,  A«  has  the 
eommon  law  estate,  and  B.  has  the  proper  or  ben^Jieial 
use,  that  is,  the  very  use  contemplated  by  the  firamers  of 
On  limiting  a     the  Statute.    Where  land  is  so  conveyed  to  A.,  to  the  use 
ciai,  t  trmt  '   of  B.,  to  the  use  of  C.  a  purchaser,  A.  has  the  common 
^'^*  law  estate,  B.  has  the  improper  or  nominal  use,  not  con- 

templated by  the  flramers  of  the  statute,  but  generated 
by  the  conceit  of  its  expounders,  and,  finally,  C.  has  the 
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tnut  or  equitable  right.    The  neoeiuiry  ooiuiequence  of  Cbaf.  III. 
Unitiiig  tk  uae  not  beneficial,  is  to  create  a  trust;  for 
the  taker  of  such  a  u«e«  having  no  right  to  hpld  for 
bis  own  benefit^  must  of  course  bold  as  a  trustee  for 
some  other  person* 

The  use^  whether  beneficial  or  not«  has  ceased  to  rest  Utes  have  lost 
on  personal  confidence,  and  has.  under  the  influence  of  ch^v ,^d 
the  statute,  become  to  all  intents  a  legal  right  to  which  ^J^^*  ^^ 
the  possession  is  joined,    Consequently,  where  land  is 
eonveyed  to  A«,  to  uses,  it  is  no  longer  possible  that  any 
act  to  be  done  by  him,  as,  for  instance,  his  conveyance  to 
a  purchaser  without  notice,  can  defeat  the  uses,  because 
the  conveyance  to  A.  is  no  sooner  completed  than  the  uses 
are  converted  into  permanent  legal  rights,  difiering  firom 
similar  interests  of  common  law  origin  only  in  the  mode 
and  form  of  their  creation  and  limitation.    The  effect  of 
the  statute  upon  beneficial  uses,  and  upon  uses  not  be- 
neficial,  is  the  same ;— all  uses  are  regarded  by  courts  of 
law  with  an  equal  eye.    The  legal  judge  never  inquires 
whether  the  person  to  whom  the  use  is  limited  has  any 
beneficial  right  or  not*^an  inquiry  proper  to  another  ju» 
risdiction.    Hence  since  the  statute,  uses  prove  nothing  Immatarisl  %t 
in  regard  to  the  beneficial  ownership,  but  are  merely  the  object  of  the  ase 
moulds  by  means  of  which  the  legal  ownership  may  be  Sle  benSciaSy 
east  with  facility  into  almost  any  given  form.    Although  °^  i^^^- 
fiubioned  after  uses  before  the  statute,  they  may  be  as 
destitute  of  the  equitable  principle  ea  their  prototypea 
were  always  destitute  of  the  legal  possession.    If  ^e 
person  takmg  the  use  be  also  entitled  to  the  beneficial 
eqjoyment,  he  becomes  legal  owner  for  his  awn  benefit ; 
if  not,  he  becomes  legal  owner  in  trust  for  the  person  so 
entitled.    As  the  beneficial  interest  is  no  longer  of  the 
essence  of  a  use,  it  follows,  that  uses  may  be  created  as 
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Chap.  III.  well  by  a,  person  who  has  the  legal  ownership  without 
the  beneficial  interest^  as  by  a  person  in  whom  these  are 
united.  So  that  when  a  mere  trustee  of  the  legal  owner- 
ship^  without  the  consent  of  the  beneficial  owner^  con- 
veys to  uses,  such  uses,  even  though  unsupported  by  any 
consideration,  or  limited  to  persons  having  fiiU  notice 
of  the  trust,  confer  legal  interests  by  force  of  the  statute; 
^et  it  is  clear  that,  under  similar  circumstances,  they 
oould  not  have  been  sustained  as  uses  before  the  statute. 

AiaSui'*o?the  ^*  ^*®  ^^^^  suggested,  (a)  however,  that  the  statute  can 

sutute,  where     operate  only  in  those  cases  in  which  the  uses  would  have 
no  uie  would;      _  _  .  .       i    <•        i  <■ 

have  arisen  in    been  good  as  uses  m  equity  before  the  statute ; — a  doc- 
equity,  denied.    ^.^^  unquestionably  sound  in  theoryi  but  which,  if  ad- 
mitted in  practice,  would  shake  the  established  system 
of  conveyancmg  to  its  centre.  Equity  has  ceased  to  be  a 
necessary  ingredient  in  the  composition  of  an  use.     The 
legal  interpreters  of  the  statute,  taking  for  their  guide 
the  narrowest  rule  of  literal  construction,  referred  con- 
science to  the  keeping  of  chancery. 
Examinttion  of      Until  some  explanation  had  been  given  of  the  general 
^^mj^fiQ  ****®  ^^  *®  ^^^al  ownership  under  the  statute,  it  would 
feed  future  and  have  been  premature  to  examine  another  doctrine  pro- 
duced by  the  judicial  glosses  upon  a  very  intelligible 
enactment ; — a  doctrine  which  fiir  exceeds  in  subtlety  that 
of  the  use  upon  the  use.    We  read  that  a  certain  doctor 
having  challenged  the  learned  world  to  dispute  with  him 
upon  any  given  topic,  an  English  student  proposed  the 
question,  whether  "  goods  taken  in  vntherruim  are  irre- 
plevisable ?  *'  (b) — a  question  which,  of  course,  confounded 
the  schoolman.    His  pride  of  universal  knowledge  might 

(a)  Butl.  Fearn.  C.  R.  8th  ed.  p.  327,  n.  (/). 
(6)  3  Black,  Com.  H9,  n. 
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have  been  yet  more  effectually  put  to  shame  by  propound-  Chap.  III. 
ing  the  point  which  we  are  about  to  discuss. 

A  use  may  be  destined  to  commence  at  a  future  period.  Future  and  con- 
as  at  Christmas  next ;  or  to  arise  upon  a  dubious  event,  so^.^^^ 
as  A.'s  return  from  Rome ;  or  to  arise  in  favour  of  a 
person  to  be  bom  or  ascertained,  as  a  future  child  of  A. 
Inasmuch  as  a  use  of  this  nature  is  not  a  present  dis- 
position, the  statute  cannot  convert  it  into  a  present  legal 
estate  in  the  land.   These  uses  are  called  future,  springing, 
or  contingent.     If,  before  the  statute,  A.  had  conveyed 
land  to  B.  in  fee,  to  the  use  of  C.  for  life,  and  after  C.'s 
death,  to  the  use  of  his  unborn  sons  for  life  or  in 
tail,  and,  subject  to  those  uses,  to  the  use  of  D.  and  his 
heirs,  it  is  clear  that  the  whole  use,  or  beneficial  interest,  —how  they  took 
would  have  been  divided  between  C.  and  D.  till  the  birth  statute. 
of  a  son,  which  event  would  have  drawn  away  from  D. 
so  much  of  the  use  or  benefit  as  was  designed  for  the  son. 
Now,  after  the  statute,  which  attracts  the  land  in  the  —difficulties 

-«,  -11111   concerning 

direction  of  the  use,  it  may  be  imagined  that  the  legal  them  after  the 

estate  would  pursue  exactly  the  same  course — that,  until 

a  son  came  into  existence,  C.  and  D.  would  be  the  owners 

of  the  whole  legal  estate,  which,  on  the  birth  of  a  son, 

would,  to  the  extent  of  his  interest,  move  to  him  from  D., 

in  whom  it  vested  subject  to  be  so  partially  divested. 

But  this,  it  seems,  was  far  too  simple  and  intelligible 

an  explanation;  opposite  theories  were  broached,  and 

warm  disputes  arose — disputes  which  appear  less  justly 

referable  to  a  laudable  zeal  for  principle  and  consistency, 

than  to  a  perverse  desire  that  the  imputation  of  craft  and 

cunning,  by  which  uses  before  the  statute  were  sought  to 

be  discredited,  should  deservedly  attach  to  their  new 

condition.    The  difficulty  started  was  upon  the  letter  of 

the  statute^  which  applies  in  terms  only  to  a  case  where 

E 
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Chap.  III.  one  penm  is  seised  to  the  use  of  another  person.  But 
how,  at  the  time  of  th€  conveyance,  in  the  hist  example, 
eould  &.  (it  was  asked)  be  seised  to  die  use  of  a  non- 

^  existing  son? — ^and  how,  after  the  conveyance,  when,  by 
f  die  op^ation  of  the  statute,  C.  and  D.  had  become  sdsed 
between  them  of  the  whole  estate  in  the  land,  eould  B« 
continue  to  be  seised  at  all  ?  Instead  of  die  aohition 
which  plain  reason  suggests,  and  which  regards  the  seisin 
of  D*  as  a  qualified  seisin,  liable  to  give  place  to  and. 
admit  the  fiiture  son^some  of  the  judges  ''  stnidc  out 
new  sparkles  of  their  own.'*  They  held  that  the  words 
of  the  statute  would  be  best  satisfied  by  a  Fiction  ;  by 
liolding  that,  aldiough  C*  and  D.  had  the  whole  estate 
till  the  birdi  of  a  son,  yet  B.  had  Apossihility  of  regain* 
ing,  in  that  event,  (they  did  not  show  by  what  magic,)  a 
momentary  seism  to  the  use  of  the  son.  To  thb  possi- 
bility they  gave  the  mysterious  Latin  appellation  of 
scintilla  juris  et  tituli ;  apprehending,  probably,  that  a 
tparh  of  right  and  title  would  kindle  no  fiiture  contro- 
versies among  the  learned.   Westminster  Hall  resounded 

\  with  the  debate : — the  speeches  of  the  eleven  judges, 
who  delivered  their  opinions  seriatim,  occupied  six 
days,  (a)  The  Lord  Chief  Justice  Popham  declared 
that  not  to  cherish  the  scintiUa  would  be  '^  to  cast  the 
whole  commonwealth  into  a  sea  of  troubles,  and  en- 
-  ^  ^x  it  with  utter  eonfiision  and  drowning^**     The 

doiriiaoriVeaiw^  ^^  *^®  ^  *^'  ^^  cammon  sense  was 
iii  immiheht'  dahgei^  ?^  perishing  between  the  c^Miftiediig 
elements  of  Aw  att*  wafef.  The  seintiUa  has  leanwd 
advocates  (5)'  and'  6pp6h\int*  (cy  to-  iWs  hour ;  yet  die  pr^^ 

(fO  Cftudtcigh's  Case,  1  Go.  R.  120ya;  S.  G.  Poph.  70;  1  And. 
(h)  Sand.  tis.  4tfi  eel.  lid.  {cj  Sttgftf.  PtfW,  ».  3. 
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fession,  by  a  sort  of  iacit  coovention,  seems  to  treat  the  Chap«  III, 
pcMnt  aa  piurely  speculative. 

But  dropiwg  down  from  the  sublime  metaphysics  of  Argraments 
the  law,  let  us  try  the  matter  by  the  test  of  &ets  afid^a^dictiiDT'*' 
principles  &miliarly  known  and  understood-    When  A* 
makes  a  oonveyance  to  B,  in  fee,  to  the  use  of  C.  for  life, 
and^  after  C.'s  deaths  to  the  use  of  his  unborn  sons  for  life 
or  in.  tail,  and,  suligect  to  those  uses,  to  the  use  of  Df  in 
fee,  we  know  i»racticaUy  that  B.  ceases,  ere  the  wax  is 
stiff,  to  have  any  concern  with  the  land,  which,  passing 
through  him  with  the  swiftness  ofthe  electric  fluid,  leaver    ^ 
no  scintiUa  behindt    He  is,  in  fact,  a  mare  conductor* 

• 

Now  what  is  the  condition  of  the  contingent  use  limited 
to  the  unborn  sons?  In  treating  of  uses  before  the 
statute,  we  have  shown  that  B.,  who  would  then  have 
continued  the  legal  owner,  might,  by  conveying  to  a  pur- 
chaser without  notice,  have  defeated  all  the  uses,  which  /  ' 
were  |76r#ona/ confidences  reposed  in  himi  but  that  C*  /  ^ 
could  not  have  defeated  the  uses  limited  to  his  unborn 
sons.  Now,  since  the  statute,  as  we  also  know  practi- 
cally*  the  right  of  the  unborn  sons  is  so  knit  to  the  land 
that  no  disposition  to  be  made  by  B«  or  Dr  befere  the 
birth  of  a  son  can  prevent  a  son,  afterwards  aomiug  into 
existeDce»  from  taking  the  interest  destined  for  hims  while 
it  is  equally  certain  that  C.,  the  tenant  fer  life,  fnay,  by 
destroying  his  life  estate,  defeat  the  right  of  his  unborn 
sons*  The  inference  is  plain — ^the  destination  in  favour 
of  the  unborn  sons  has  lost  its  j^mitive  character  of  a 
utes  {ot  retaining  that  character,  it  would  necessarily  be 
affected  by  the  acts  of  B.  or  D.  (in  the  one  or  the  oth^r 
of  whom  the  land  must  reside  till  the  birth  of  a  son,)  and 
unaffected  by  the  act  of  C.  But  it  cannot  have  lost  its 
original  character  unless  it  has  acquired  a  legal  character, 

e2 
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Chap.  III.  which,  again,  it  cannot  have  acquired  otherwise  than  by 
means  of  the  statute.  It  must  either  be  a  use  conditioned 
as  uses  before  the  statute  were  conditioned,  or  a  legal 
interest  in  the  land  under  the  statute.  There  is  no  inter- 
mediate state.  The  statute  makes  no  alteration  in  the  con- 
dition of  the  use,  short  of  the  superinduction  of  the  legal 
estate.  Then  are  we  not  compelled  to  regard  the  use  as 
Contingent  and  having  instantly  put  on  a  legal  character?  The  deed,  in 
tumed'^^tlw  tru^h,  was  no  sooncr  executed  than  the  statute  imbued 
statute,  on  their  ii^^  y^se  with  legal  qualities,  converting  it  into  a  contingent 
legal  lighu.  remainder.  When  land  is  conveyed  to  uses,  all  the  pre- 
sent uses  (i.  e.  uses  in  favour  of  objects  ascertained)  are 
converted  into  legal  estates,  and  all  the  future  and  con- 
tingent uses  (i«  e.  uses  in  favour  of  objects  to  be  ascer- 
tained) are  converted  into  legal  rights,  capable  in  due 
time  of  ripening  into  estates.  As  a  conveyance,  before 
the  statute,  from  A.  to  B.  to  the  use  of  C.  for  life,  and 
after  his  death  to  the  use  of  his  unborn  sons,  would,  in 
respect  of  the  disposition  in  favour  of  the  sons,  have  pre- 
sently charged  the  person  of  B.  with  a  contingent  equit- 
able right,  so  the  like  conveyance,  since  the  statute,  will, 
in  respect  of  the  same  disposition,  aided  by  the  operation 
of  the  statute,  presently  charge  the  land  with  a  contin- 
gent legal  right.  And  this  legal  right  will  correspond, 
and,  indeed,  be  identical  with  that  which  arises  upon 
a  direct  conveyance  at  common  law  by  A.  to  C.  for  life, 
and  after  C.'s  death  to  his  unborn  sons.  In  both  cases 
the  disposition  in  favour  of  the  sons  will  be  a  legal  con- 
tingent remainder.  Then,  take  the  case  of  a  shifting  des- 
tination, valid  in  equity,  before  the  statute,  but  inadmis- 
sible at  the  common  law: — for  example,  a  limitation  to 
the  use  of  A.  in  fee,  and  if  a  given  event  shall  happen, 
then  to  the  use  of  B.    Here,  since  the  statute,  the  whole 
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legal  estate  is  immediately  vested  in  A.,  subject  to  the  Chap.  III. 
contingent  legal  right  of  B.  to  the  possession  of  the  land 
on  the  happening  of  the  given  event; — ^just  that  species  of 
right  which,  if  the  common  law  permitted  shifting  desti- 
nations by  conveyance  inter  vivos,  B.  would  take  under 
a  direct  conveyance  to  A.  in  fee,  and  on  a  given  event  to 
B.,  and  which,  as  the  common  law  does  permit  shifting 
destinations  by  will,  B.  actually  takes  under  a  direct 
devise  to  the  same  effect.  This  reasoning,  instead  of 
amusing  the  enquirer  with  doubtful  glimpses  of  the  scin-' 
tiUa,  follows  the  light  of  acknowledged  principles,  which 
at  once  dispel  the  mist,  and  conduct  him  to  a  sound  con- 
clusion. We  no  longer  need  even  the  possibility  of  any 
lurking  energy  in  the  feofiee  or  re-lessee,  who,  according 
to  the  scintilla  doctrine, 


carries  seUin  as  the  flint  bears  fire. 

Which,  much  enforced,  shows  a  hasty  spark, 
And  strait  is  cold  again. 

The  arguments  against  the  scintilla  may  be  comprised 
in  a  few  words,  by  observing  that  it  is  gratuitous  and 
superfluous ;  that  the  statute  law  affords  no  hint  of  it, 
while  to  the  common  law  it  was  utterly  unknown;  that  if 
it  be  indeed  an  interest,  however  fitful  and  evanescent,  in 
the  land,  it  must  have  some  ascertained  properties,  and 
confer  some  definite  rights,  which  yet  no  one  pretends  to 
have  detected;  and,  finally,  that  a  doctrine  which  exerts 
no  practical  influence,  has,  in  truth,  no  legal  existence. 

The  owner  may  either  fix  the  uses  by  the  conveyance  Powers  of  ap- 
itself,  or  reserve  to  himself,  or  confer  upon  another  per-  J^^ng  ua«.  ^ 
son,  the  power  of  declaring  them.     As  well  uses  declared 
by  the  conveyance,  as  uses  subsequently  declared  under 
a  power  contained  in  the  conveyance,  may  be  revoked  or 


54  I>£SIGN  AND  EFFECTS  OF  THE  STATUTE  OF  USES. 

Chaf.  III.  varied  from  time  to  time  by  Ibrce  of  the  origLoal  power, 
or  of  a  derivative  power.  Thus,  if  A,  conveys  to  B.,  to 
such  uses  as  A.,  the  grantor,  or  as  G.>  a  stranger,  shall 
;  appoint,  and  for  wais^  of  appointBaent,  to  the  use  oi  D . ; — in 
the  former  case  A.,  in  the  latter  C,  may  appcMOt  the  use 
to  E.,  reserving  at  the  same  time  a  power  of  declaring 
new  uses^  under  winch  power  A.  or  C.  may  q^point  the 
use  to  F.  In  the  preceding  example,  the  use  in  favour 
of  D.  will  be  superseded  by  the  use  iqppokited  to  £», 
whose  use,  agaiii,  will  give  place  to  the  use  app<nnted  io 
F«  A;^  before  the  statute,  B.,  to  whom  the  oonveyaaoe 
is  made,  would  have  been  bound  to  diq[K)se  of  the  land 
Sat  the  benefit  of  the  person  io  whom  the  use  is  £»  the 
tinAe  being  ^tected^  so  the  statute  imbues  the  use, 
through  every  change  of  its  destination,,  with  the  quality 
of  a  legal  estate.  When  uses  are  limited  to  arise  from 
the  volition  of  a  person  to  whom  a  bare  authority  is  de- 
legated to  declare  them,  the  limitation  is  called,  for  dis- 
— notdistin-  tinction's  sake,  a  Power;  that  person  is  called  the  donee 
coDtingent  and  <>«  «B«  power,  and  his  declaration  is  caUed  an  appoint- 
future  ui€s.       mmi.    SuiAk  uses,  however,  are  not  essentially  deferent 

firon  the  contingoit  at  shifting  uses  already  deseiibed; 
*  for  as  ft  use  in  favour  of  the  unborn  children  of  A.  de^ 
penda  far  its  taking  eiiect  on  the  hiq»pening  of  an  event, 
vis.  the  birth  of  achild  of  A*;  so,  the  use  to  arise  under  a 
povMT  of  appointing  by  deed  depend^  in  like  meaner,  on 
the.perfiMmiance  of  an  act,  viz.  the  execution  of  the  ia- 
stnuBOil  prescribed;  and  the  difference  between  the 
cases  so  put,  is  at  most  a  difierence  only  in  terms. 
Through  the  machinery  of  powers,  (keeping  within  the 
rule  against  perpetuities,  (a) )  the  legal  ownership  may  be 
infinitely  shifted  and  modified,  and  thai  by  almost  any 

(a)  Vide  infriL,  Chap.  IV. 
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men!Q9y  formal  dr  irifonnal,  which  th^  iatiat  of  the  powet  CIiap.  III. 
shall  dechte  sufficient  td  indicate  the  tolition  of  the 
donee.  An  agency  cft  this  nature  was  of  course  incom- 
patiUe  with  the  pfinclpleis  of  the  eoftfmoif  k#;  but 
powfert  are  how  very  extetisivfely  employed,  pai*ficularly 
in  setdements,  td  enable  tenailts  for  life,  tru^rtees,  and 
others,  to  niidLd  leases,  joititures,  sales  and  exdhanges,  or 
otherwise  act  upon  the  ownership  at  law^  either  withdttt 
possessing  the  Jegal  Interest  td  an  extent  commensurate 
wHb  the  purposes  to  be  fulfilled,  or  without  possessing 
any  hgsi  interest  Whatever.  Thus  A.  conveys  land  td  B. 
in  fee,  to  the  use  of  C.  for  life,  with  ulterior  limitatioiis, 
anci  empowers  C,  the  tenant  for  Hfe,  to  lease  for  9t 
years,  and  empowers  D.,  a  stranger,  taking  ho  irtterest  iA 
the  land,  to  make  an  absolute  sale :  now  when  C.  makes 
a  lease  for  SI  years,  or  D.  sells  the  fee,  according  to  the 
power,  the  conveyance  by  A.  to  B.  is  then^fbrtfa  eonsi^ 
dered  as  made  to  Ae  use  df  the  lessee  or  purchasei',  which 
ttee  the  statute  instantly  converts  into  a  legal  ownership. 
C,  who  made  the  lease,  had  no  interest  in  the  land 
beyond  his  own  life,  yet  his  lease  endures  for  21  years 
certain;  D.,  who  sold  the  estate,  had  no  interest  what- 
ever, yet  his  alienation  confers  a  title  to  the  fee :  because, 
iij  each  cilse,  the  disposition  founds  itself,  notr  on  the 
ownership  of  the  lessor  or  vendor,  but  on  the  use  spring- 
ing, at  hia  appointment,  from  the  original  conveyance 
toB. 

It  must  be  manifest,  from  what  has  already  been  said.  The  statute  ame- 
that  the  condition  of  the  legal  ownership  was  greatly  didon  dt  the 
ameliorated  by  the  statute.     The  common  law,  with  its  legal  ownership, 
strait-laced  maxims  and  ceremonious  dispositions,  re- 
mained, and  still,  for  the  most  part,  remains;  but  on 
these  were  superinduced  certwn  properties  before  pecu- 
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Chap.  III.  liar  to  the  equitable  right.  For  the  statute,  by  turning 
the  use  into  a  legal  estate  in  the  land,  did,  in  effect, 
empower  the  owner  to  deal  with  the  land  at  law  as  fireely 
as  he  might  have  dealt  with  the  use  in  equity.  This  led 
to  an  important  change  in  the  modifications  of  the  legal 
ownership.  We  have  seen  that  uses  possessed  an  adap- 
tive faculty  very  convenient  for  the  purposes  of  alienation 
and  settlement,  but  repugnant  to  the  letter  and  spirit  of 

DisDositions       the  common  law.     For  that  law  forbad  shifting  destina- 

void  at  the  com* 

mon  law,  good    tions,  as,  a  limitation  to  A.  for  life,  defeasible  by  a  limi- 
y  way  o  use.    ^^j^jj  ^^^^^  ^^  g  »g  return  from  Rome  in  A.'s  life-time ; 

or,  a  limitation  of  the  fee  to  the  infant  child  of  A.,  de- 
feasible by  a  limitation  over,  on  the  death  of  such  child 
under  twenty-one ;  and  it  equally  abhorred  sl  future  des- 
tination, as,  a  substantive  gift  by  A.  to  B.  from  Christmas 
next,  or  by  A.  to  the  unborn  children  of  B.,  leaving  the 
estate  in  A.  the  donor,  until  Christmas,  or  until  the  birth 
of  a  child  of  B.  But  the  statute,  by  joining  the  land  to 
the  use,  supplied  a  ready  method  of  effecting,  even  at 
law,  these  and  other  irregular  destinations.  A  use  being 
moulded  to  the  form  required,  the  statute  gives  it  legal 
body  and  substance.  So  that  the  legislature,  in  at- 
tempting to  restore  the  firuits  of  seigniory  to  the  lord, 
subdued,  in  a  great  measure,  the  stubborn  qualities  of 
the  legal  dominion  to  the  convenience,  and  even  caprice, 
of  the  proprietor;  and  thus,  the  statute  of  uses,  although 
professedly  made  for  the  advantage  of  the  crown,  con- 
ferred a  signal  boon  upon  the  subject. 
But leeal  estates      Still,  however,  the  old  leaven  of  the  feudal  tenures 

created  by  way  .  .    n         i  i  .  i  a   i        i 

of  use  are  sub-    Continues  to  infect  the  ownership  at  law.     A  legal  estate 
oTtemiref  ^       ^^^  ^'^^'  Created  by  way  of  use,  is  liable  to  forfeiture;  and 

whenever  a  use  of  the  freehold  or  fee  is  limited  to  take 
effect  in  remainder,  expectant  upon  a  prior  use  of  the 
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freehold^  the  law  requires  the  limitation  to  be  in  readiness  Chap.  III. 
to  come  into  operation  at  the  very  moment  when  the  right 
to  the  possession  under  the  prior  use  determines.  It 
follows  that,  when  (for  example)  land  is  settled  on  mar- 
riage to  the  use  of  A.,  the  husbandi  for  life,  and  after  his 
death,  to  the  use  of  the  children  of  the  marriage,  the 
provision  for  the  children  is  liable  to  be  defeated  by  the 
forfeiture  of  A.'s  life  estate,  which  may  happen  either  by 
design  or  through  mere  inadvertance.  {a)  So,  if  the  use 
be  limited  to  A.  in  fee,  the  legal  ownership  which  he 
acquires  under  the  statute  is  subject  to  dower  and  to 
escheat,  (b)  In  short,  the  possession  which  the  use  draws 
after  it,  is  generally,  though  not  invariably,  (c)  attended 
with  the  incidents,  and  amenable  to  the  rules  of  the 
common  law.  The  force  of  the  statute  has  been  exerted 
chiefly  in  multiplying  and  enlarging  the  means  of  con- 
ferring the  legal  dominion. 

We  now  proceed  to  consider  what  changes  the  statute  Modes  of  con- 
produced  in  the  modes  of  conveyance.  StutTof  uis/ 

Bargains  and  Sales,  which,  before  the  statute,  were  bargains  and 
substantial  dispositions  of  the  equitable  ownership,  raising  ^^^^» 
a  use  in  jEstvour  of  the  purchaser  on  the  ground  of  a 
valuable  consideration  paid  by  him,  are  now  resorted  to 
merely  as  instruments  for  raising  such  a  use  as  will 
attract  the  statute;  but  to  the  raising  of  which,  (since 
uses  have  passed  into  mere  forms  of  legal  limitation,) 
neither  any  beneficial  interest  in  the  bargainor,  nor  any 
consideration  really  valuable,  and  actually  moving  from 
the  bargainee,  is  requisite.  When,  therefore,  A.  the 
legal  owner,  holding  either  in  his  own  right,  or  as  a  mere 

(a)  Vide  suprh^  9  &  20.  (Jb)  Sed  vide  infrh,  Chap.  V. 

(c)  The  doctrine  of  remitter  is  an  exception,  see  Co.  Litt.  848,  h, ; 
Boe  d .  Cooper  v.  Finch,  1  Nev.  &  Man.  J  72,  n.  (86) ;  4  Bari.&  KA  :  288. 
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CoVENjiNTS  TO 

STAND  Seised, 


Chap.  III.  trnstee  for  B.,  hktgttim  and  setk  to  C.  for  five  49}fttlifigs 
expressed  to  be  paid  by  C,  to  A,-(tf),  (0t6  sett^lesste  rf 
talue  a3id  of  payment  being  stiH  tequisite,)  there  arises 
in  fityonr  of  C.<  stieh  a  use  a&  satkrfies  the  stritute^  or  at 
leslst  its  expoitnders,  afi!d  eonciequeiitfy  €.  ifr  iflmnedialefy 
inrested  with  tbef  legal  estate.  The  py^c^e  €ft  expressifig 
(for  the  money  ia  never  paid)  a  nominal  eonsideration  of 
five  or  ton  shittings  in  deed^  hAs  been  extended/  witfaottt 
r€|;ard  to  iUf  originf  mtA  use^  to  every  kind  of  ttmskt  ei 
every  species  of  property. 

As  to  CovEN'AN'Ts  TO  8^A»tf  ^nisfid^  the  sumo  eonsi*- 
deratioii  of  blood  or  marriage^  #hieh  was-  neeessiay  to 
raise  the  ase  before^  the  statutoi  is  neeessary  sttH;  biit  no 
beneficial  interest  m  the  eovenantor  is  required,  for  if  he 
have  the  legal  ownef^ipy  ^ngh  merely  as  a  truBlee, 
the  use  wilt  spring  up,  and  the  possession  follows. 

'In  short,  bargains  and  sales,  and  covenants  tontoai 
seised/  whieh,<  befot^  the  stalnto;  were  ifeal  coifti^acts 
passing  the  beneficial  interest,  are  now  employed,  withoM 
regard  to  that  interest,  as  teehnieal  vehicles  for  cronveying 
the  land  at  kw.  The  statute  hm  had  the  effect  of 
addhig  the  forsfis  of  such  eontradto  to  die  Ikt  of  legat 
assnranees.  Of  the  practical  importance  of  the  eon^ 
veyanee  by  bar^n  and  sate  we  shall  present  speidc. 
Covenants  to  stand  seised  have  fallen  itfto  neglect,  for,  a» 
fkor  Qse  can  arise  upon  such  eovenanta  in  firvour  of  any 
person  who  ia  a  stranger  both  to  the  marriage  contract 
and  to  the  blood  of  the  covenantor,  they  are  incapable  of 
adaptation  to  the  purposes  of  a  modem  settlement,  Whkfa 
requires,  not  only  the  limitation  of  legal  interests  to 


— ^both  became 
legal  convejF- 
ances* 


(a)  It  is  coneelived'thait  a  bargam  and  sale  by  A.  to  B.>  in  eonside- 
ration  of  money  or  money's  worth  paid  by  C,  t9  P.,  would  be  good. 
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trustees  for  raising  jointures^  poriions^  &c.y  but  also  the  Chap.  III. 
insertion  of  powers  of  af^ioting  uses  to  lessees^  pur- 
eliasers^  and  others. 

It  bas  alicady  been  obserred  tbal^  before  the  statute^  Distinction  be- 

.    -I    .^1       *        ■•         .        ^i  •  tween  such  con- 

uses  wer«  created  eithef  hy  changiog  the  possessioB^  as  veyances  as 
wkeiiA^concsredtheIaiidtoB.,totheu8eofC.^  «*  sKo^te 
without  diangiDg  the  possession,  as  when  A»  bargained  without  trans- 

nutfttion  of  pos- 

aad  sold^  or  covenanted  to  stand  seised  of,  the  land  to  session. 
the  use  of  C.  And,  nnce  the  statntet  legal  conif eyances 
ase  divided  into  those  which  take  efeet  bj  tganraMtstioik 
of  possessieo,  and  those  which  owe  their  operation  exehi* 
aivelgf  to*  the  deelnne  of  uses*  The  hatpm  stni  sale, 
and  the  eoi^enanl  to  stvid  seised,  idhieb  de  noft  aiaet  te 
chasige  dbe  possession^  wad  which,  ihffrsfe>e>  befinre  tibe 
stetttte»  had  na  operatioii  at  Itm,  new  convey  the  land 
iteif  by  foroe  of  the  statute.  TeiUusteatethefistkietien 
beiwem  the  tmw  classes  of  assuffansas-^upon  a  bargain 
sed  ade  made  sioise  the  statute  by  A.  ta  Bw,  nothing 
passes  under  the  Aor^aui  end  $ah  but  the  use; — it  is  the 
.  sUiiute  which  transfers  te^  Br.  Ae  posseMum  «£  the  lanA 
But  i£  A'  eenve]rs  the  land  by  fooffinent  te  C,  to  the  use 
ef  Bb,  then  the  €anp^cmce  tsansfors  the  posseosien  to-C, 
freos  whsm  the  statute  pusses  it»  in  the  ssum  nstanty  to  B. 

The  I^pslatufe,  observing  that  a  mere  contract  for  sats.  Statute  of  in- 
vahie  being  giveny  raised  a  use,  and,  with  the  heip  of  the  '^^^*'^"^^* 
statute,  operated  to  change  the  peoscsaiQH^  and,  sens&- 
qateaAj^  apprehending  thai  land  would  be   conveyed 
foeoi  asan  to*  man,  without  finrm  or  sokmmty,.  passed 
anether  atatote>  the  Statute  ep  lji^ROhUMWSB^(a)  which 
denied  e£ket  at  kw  to  suob  eentractsin  regard  tafreeiM  — conEoed  to 
mterests,  imless  made  by  deed,  (&)  indented,  and  inroUed  ui'^^off^hold 
within  six,  Punar]  months  from  the  date.    A  ceutract  for  interests. 

(a)  27  Hen.  8,  c.  lav  (6)  i*  e.  awritiDg  under  seal. 
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Chap.  III.  the  sale  of  land  so  perfected  is  known  by  the  name  of  a 

Bargain  and  Sale  inrolled. 
^evaded  by  the      Conveyances  by  way  of  bargain  and  sale  being  thus 
andIrbl"  «!     clogged  with  the  ceremony  of  inrolment,  and  being  on 

other  accounts  unfit  for  general  adoption^  the  lawyers 
again  taxed  their  ingenuity,  and  again  outwitted  the  col- 
lective wisdom  of  the  legislature.  They  quickly  per- 
ceived a  loophole  which  the  statute  of  inrolments  had 
left  opeUj  and  through  which  almost  all  the  land  in  the 
kingdom  has  since  passed  in  secrecy  and  silence.  That 
statute  does  not  extend  to  a  contract  for  the  sale  of  a 
term  of  years.  If,  therefore,  A,  wishes  to  convey  the 
inheritance  of  the  land  to  B.,  he  first  contracts  for  a 
nominal  consideration,  as,  five  shillings,  to  sell  it  to  B. 
for  a  year.  This  contract  entitles  B,  to  the  use  for  a 
year,  which  use  the  statute  of  uses  immediately  turns  into 
a  legal  estate  in  the  land,  so  that  B.  becomes,  without 
entry,  tenant  in  possession  to  A«,  whose  remaining  in- 
terest in  the  land  (technically  the  reverswn)  may,  upon 
the  principles  of  the  ancient  common  law^  (a)  be  relin- 
quished (technically  released)  to  B.  by  another  instru- 
ment, the  very  next  moment.  The  first  instrument  is 
called  a  Bargain  and  Sale  for  a  Year,  or  a  Lease  for  a 
Year;  the  second,  a  Release: — they  form  together  the 
conveyance  now  in  general  use  under  the  name  of  a 
Lease  and  Release. 
Practical  use  of  By  a  bargain  and  sale,  singly,  an  estate  to  endure  for 
safe,  aSfthe***  ^^^  year,  or  for  one  thousand  years,  and  by  the  joint 
leaae  and  re-  result  of  a  bargain  and  sale  and  a  release  of  the  rever- 
sion, (i.e.  a  lease  and  release,)  an  estate  of  fireehold  or 
inheritance,  may  be  conveyed,  and  completely  vested  at 
law  in  the  grantee,  without  entry  upon  the  land,  livery 

(a)  Vide  suprii,  p.  19. 
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of  the  possession,  or  inrolment.  By  means  of  the  former  Chap.  III. 
assurance  (the  bargain  and  sale),  all  the  purposes  of 
mortgaging  or  incumbering  the  land^  (a  long  term  of 
years,  if  without  impeachment  of  waste,  being  of  little 
less  value  than  the  fee  simple,) — and  by  means  of  the 
latter  (the  lease  and  release),  all  the  purposes  of  aliena- 
tion and  settlement  may  be  accomplished,  without  any 
other  ceremony  than  the  sealing  and  delivery  of  the  parch* 
ment,  and  without  the  risk  of  disclosure. 

If,  indeed,  the  statute  of  inrolments  had  extended  to  Publicity  would 

»  .11    .  !•       uot  have  re- 

mstruments  creatmg  estates  for  years,  still  its  poucy  suited  from  the 

might  and  probably  would  have  been  in  a  great  measure  j^l^^^and 

disappointed,  by  first  making  and  inroUing  a  bargain  and  ^^  ^o^  y®^ ' 

sale  for  a  year,  and  then,  by  another  deed  not  inroUed, 

releasing  to  the  lessee  (^ready  in  possession  under  the 

bargain  and  sale,  aided  by  the  statute  of  uses,)  the  rever* 

sionary  interest  in  the  land.    As  the  bargdn  and  sale  for 

a  year  discloses  nothing  but  the  subject-matter  of  the  sale, 

(which,  indeed,  it  does  not  necessarily  disclose,)  and  the 

names  of  the  legal  grantor  and  grantee,  (neither  of  whom 

may  have  any  beneficial  interest,)  the  nature  and  extent 

of  the  rights  created  by  the  conveyance  would  still  have 

lain  concealed  in  the  unrecorded  release.     It  would 

seem,  therefore,  that  the  mere  extension  of  the  statute  of 

inrolments  to  bargains  and  sales  for  years  would  not,  as 

some  writers  assume,  have  had  the  effect  of  registering 

the  titles  to  real  property.    Nor  does  experience  warrant 

the  supposition,  that  the  legislature,  if  so  disposed, 

could  even  by  a  series  of  well-directed  attacks  eradicate 

the  long  cherished  (a)   practice  of  secret  alienation, 

much  less  change,  by  a  single  enactment,  the  habits  of 

a  people. 

(a)  Vide  tuprd,  37. 
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Chap.  IIL  Bfisidesy  the  varions  common  Uw  assimaow'^-feoff- 
— nor  from  the  ments,  leas^s^  relencegf  gtantM,  fines,  and  recoyeries — 
^™™ni!^u«^     «»  l^ft  untouched.    It  se^ms,  indeed,  to  htm  been 

commoD  law 

assuraaces.       ooDsidered  that  die  solemnities  which  attended  these 

assuntnees  afforded  sufficieiit  protection  against  secfeejr 
and  fraud.  But  aoienmides  insdtnted^  in  a  semi^barhai' 
rous  age,  to  promulgate  changes  in  the  idation  of  loid 
and  vassal,  were  bnt  ill  suited  to  the  pvoleetimi  of  piir« 
chasers  and  lenders  in  the  altered  condition  of  society* 
How  inadequate  an  Itrerjr,  entry,  attornment,  and  otfier 
li>mis  of  that  nature,  to  make  known  even  the  fact  of 
transfer  among  a  busjr  e<mimercid  people,  and  how  abao* 
lutely  worthless  for  the  purpose  of  conveying  informsdon 
reladve  to  the  state  of  the  oimership?  The  disuse  of 
sueh  fimns,  while  it  fiieilttated  dealings  with  land,  de- 
ducted little  from  die  sa&ty  of  dtles.  At  this  day,  a 
conveyance  by  feoffinent,  so  hr  at  least  as  regards  the 
contents  of  the  parchment  declaratory  of  the  interests 
intended  to  be  created,  may  be  made  widi  eM  much  pri«- 
vacy  as  even  a  conveyance  by  the  modem  lease  and  re- 
lease. After  attornment  was  taken  away  by  the  statute 
of  Anne,(0)  persons  endtled  in  remainder  or  reversion 
were  enabled  to  convey  their  intereats  by  a  deed  of  grant 
unattended  by  any  extrinsic  oeremony  whatever.  And 
0M,  in  every  ease  where  the  poasessioii  is  held  by  a 
tenant  finr  life  or  finr  years,  or  even  from  year  to  year,  die 
ulterior  interest  is  rither  a  remainder  or  a  reversion, 
capable  of  being  tranaferred  simply  by  grant,  that  clan- 
destine species  of  conveyance  mi|^t  be  adopted  in  the 
great  majority  of  transactions.  However,  th^  perfect 
convenience  and  general  Applicability  of  the  leasf  and 
release,  recommended  and  established  it  as  the  common 
assurance  of  the  kingdom* 

(a)  4  Anne,  c,  16,  s.  9. 
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Tha  power  of  ieitameiiltfy  dlspwilioo  enjoyed,  before  Ckaf*  III. 
the  atelule,  oyer  the  iMe,  wm  ext^ided  by  the  iegUktuore  Trntaniininrir  ~ 
to  the  landilBel^  by  first  rendering  Luide  fadd  underaptr*  ^^r^^alS 
tacnbtr  epeeies  of  tenure  devuuibK  (a)  and  l^  eftenrftrdB  legislature. 
mdimngCi)  nil  freehold  Und»  to  tfaat  tenure.    The  right 
thus  wisely  eoncedod  by  the  legiskture  has  been  liberally 
expMmded  by  the  judieature*    The  owner  is  allowed  to 
eflbct  i^  a  skaple  expneeeion  of  intention,  unaided  by 
the  midiliifiry  of  uses,  aU  those  irregular  destinations, 
iriiieh,  as  tending  to  suspoid  or  displace  the  legal  tenancy, 
are  interdieted  by  the  rules  of  the  eoMmon  law;'— rules 
which  eiFcry  ownar,  howeirer  stricdy  bound  to  their  obi- 
ranee  throuf^  lale,  is  permitted  thus  to  abrogate  in  his 


Let  us  now  direct  our  attention  to  Tausre,  which  form  TRUflTs,  or 

equitable  in' 

at  thia  day  so  important  a  division  of  the  law  of  reel  teresu,  aOer  the 

__.j_imi»  statute. 

property* 

Trusts  sxe,  fi>r  the  most  part,  in  the  aame  plight  with  —analogous  to 
,  oa  the  latter  existed  before  the  statute.    The  trust  statute. 


involves  the  right  in  equity  to  the  benefieial  enjoyment  of 
the  land«  The  pecuKarities  already  pointed  out  as  cha- 
raeterizing  the  use  before  the  statute^  and  distinguiahing 
it  from  the  legal  estate  in  the  land,  have  been  tesnsferred 
to  the  trust.  Since  it  is  material  that  those  peeultarides 
should  be  clearly  apprehended*  it  will  not  be  a  misappli- 
catioQ  of  ow  time  to  recapitulate  them  with  reference  to 
tmsta. 

First,  In  regard  to  the  modifications  of  which  equitable  i.Tnut8,ini«- 
tntereeta  are  susceptible.— A  trust  may,  of  course,  be  S'^ifi^uons  of 


limited  fer  years,  for  life,  in  tail,  or  in  fee.    Tnisti,  Bice  which  the  equit- 

'  '  able  interest 

uses  before  the  statute,  are  wholly  independent  of  tenure,  admits. 

(a)  32  Hen.  8,  c.  1 :  34  Hen.  8,  c.  5. 
(6)  13  Cbe.  2,  e.  24. 
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Chap.  III.  As  they  enjoy,  therefore,  an  exemption  from  the  common 
—unacted  by  ^^^  liability  to  forfeiture,  (forfeiture  being  a  punishment 
the  rules  of        for  acting  contrary  to  the  fidelity  due  to  the  person  of 

whom  the  estate  is  holden,  whereas  a  trust  is  holden  of 
nobody  (a);)  it  follows  that,  when  a  trust  is  raised  in 
favour' of  A.  for  life,  and  after  his  death  in  &vour  of  his 
children,  no  act  done  by  A.,  before  the  birth  of  a  child, 
can  defeat  the  destination  in  fitvour  of  his  children.  By 
the  exclusion  of  the  rules  of  tenure  full  scope  is  allowed 
to  shifting  and  to  future  trusts.  Thus,  when  a  trust  is 
raised  in  favour  of  A.  in  fee,  with  a  declaration  that  if  B. 
shall  pay  to  A.  a  sum  of  money,  the  trust  for  A.  shall 
cease,  and  the  land  be  held  in  trust  for  B.  in  fee,  the 
equitable  interest  in  the  fee  shifts  to  B.  on  payment  of 
the  money.  So,  a  substantive  trust  for  A.  from  Christmas 
next,  or  for  the  unborn  child  of  A.  is  valid.  Similar 
results  might,  as  we  have  seen,  have  been  obtained  by 
means  of  uses  before  the  statute,  though  till  the  intro- 
duction of  uses  shifting  and  fiiture  dispositions  were 
totally  unknown. 
2.  Trasts,  in  to-  Secondly,  As  to  the  qualities  and  incidents  of  equitable 
qaali^andio-  interests. — The  trust,  still  conforming  itself  to  the  use 
cidente,  before  the  statute,  follows  the  land,  or  rather  the  person 

teer^but^not*    ^^  ^^  legal  owner  in  respect  of  the  land,  while  the  legal 
piurchaserawith-  owner,  takinff  the  estate,  either  with  knowledge  of  the 

out  notice*  »  o  '  -o  ^ 

trust,  or  by  devolution  of  law,  or  by  voluntary  donation, 
succeeds,  expressly  or  in  contemplation  of  equity,  to  the 
confidence  reposed  in  the  original  trustee.  But  if  the 
legal  owner  conveys  for  value  to  a  purchaser  ignorant  of 
the  trust,  the  identical  land  is  lost  to  the  equitable  owner, 
who  is  left  to  seek  redress  by  bill  in  Chancery  for  the 
breach  of  trust 

(a)  Gilb;  Us.  39. 
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It  is  a  maxim  of  equity  that  a  trust  shall  not  fail  Chap.  III. 
for  want  of  a  trustee,  for  the  Keeper  of  the  Great  Seal  Rule  of  equity 
is  himself  the  ultimate  trustee.     Hence  the  student  may  ti»atatrusishall 

,  .    -        -  -11.  ,  "^    not  fail  for  want 

be  apt  to  mfer  that  equitable  mterests  are  at  this  day  ofatrasiee, 
rights  inherent  in  the  land  itself.    This  maxim,  however,  thrpereonaT** 
will  be  found  perfectly  consistent  with  the  principle  that  f^^^J^  ^^^ 

irusi* 

an  equitable  interest  is  not  a  right  annexed  to  the  land,  but 
merely  a  remedy  against  the  person;  for  its  real  import  is 
no  more  than  this — when  a  trust  is  created,  and  no  trustee 
is  appointed  to  execute  it,  or  the  trustee  refuses  the  office, 
equity  considers  every  person  who  takes  an  interest  in 
the  land  at  law,  with  a  conscience  affected  by  notice,  ex- 
press or  constructive,  as  bound,  in  respect  of  such  interest, 
to  afford  the  legal  means  of  discharging  the  trust.  But 
when  such  a  taker  conveys  to  a  purchaser  for  value  witlr- 
out  notice,  equity  would  sin  against  its  own  principles  by 
attempting  to  follow  the  land  into  the  hands  of  the  inno- 
cent holder,  and,  therefore,  can  only  visit  upon  the 
fraudulent  seller  the  loss  sustained  by  the  beneficial 
claimant. 

If  the  fee  was  vested  in  A.  in  trust  for  B.,  and  A.  died  Trusts  not 
without  an  heir,  the  land  ^escheated  to  the  lord,  who,  it  the  lord. 
should  seem,  (a)  was  not  bound  by  the  trust.  ]^    But 
the  law  on  this  point  has  been  altered  by  a  recent 
statute,  (c) 

The  interest  of  a  person  entitled  to  the  benefit  of  a  —forfeitable  for 
use  before  the  statute  was  not,  as  we  have  seen,  liable  *^^'®°' 

(a)  Sugd.  Gilb.  Us.  17,  n.  10.  But  when  the  land  so  escheated 
to  the  king,  a  crown  grant  might  be  obtained  by  the  beneficial  owner. 
39  &  40  Geo.  3,  c.  88;  47  Geo.  3,  sess.  2,  c.  14 ;  59  Geo.  3,  c.  94. 
As  to  leaseholds,  see  6  Geo.  4,  c.  17. 

(c)  4  &  5  Wm.  4,  c.  23.     Vide  infrd,  chap.  V. 

F 
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Chaf.  III.  to  any  species  of  forfeiture^  but  the  legislature  (a)  sub- 
jected trusts  and  equities  of  redemption  to  forfistture 
for  treason. 

— tnljMt  to  The  husbuid  of  a  proprietor  of  the  equitable  inberit- 

cof^my,  bat  not  1 

to  dav«r.  ance  is  entitled  to  a  boiencial  interest  correspondiog  with 

the  estate  of  a  legal  tenant  by  the  curtesy,  but  the  wife 
of  a  proprietor  of  the  equitable  inheritance  was  not,  till 
another  recent  statute  (b)  interposed,  entitled  to  a  besne- 
ficial  interest  in  the  nature  of  dower.  This  is  admitted 
to  have  been  an  anomaly.  Perhaps,  however,  the  error 
lay  rather  in  the  admission  of  curtesy  than  the  exclusion 
of  dower,  for  both  curtesy  and  dower  are  properly  com« 
mon  law  incidents  flowing  from  tenure, 
—protected  in  As  well  before  as  after  the  statute  of  uses,  the  land 
SHi?  attocMDg  ^'^  Mable,  in  the  hands  of  a  person  holdmg  the  legal 

heriuDc?of  the'  ^^'^^^h^P  ^^  ^^•^  ^^^  another,  to  the  dower  of  the  tarus- 
trustee.  tee's  wife,  and  to  other  legal  burthens;  but  equity  inter- 

poses  to  protect  the  beneficial  ownership.     So,  the  wife 
of  a  mere  mortgagee  of  the  legal  fee  is  dowable  at  law, 
but  equity  will  not  permit  the  assertion  of  her  legal 
right 
— how  fai  go-        Trusts,  like  uses  before  the  statute,  pursue  the  course 

veined  by  ana* 

lo^  to  legal  of  succession  appointed  for  legal  interests  of  a  corres- 
ponding de^ription.  They  are  expounded  too  by  ana- 
logy to  the  rules  of  legal  construction.  But  those  rules 
do  not  always  govern  in  equity  with  absolute  sway.  The 
rule,  for  example,  which  requires  the  word  heir$  to  pass 
the  fee  in  a  conveyance  at  common  law,  although  it  has 
been  extended  to  uses  within  die  statute,  is  not  rigidly 
applied  to  trusts.  If  land  is  limited  expressly  in  trust 
for  A.,  without  any  other  indication  of  an  intention  to 
benefit  A.  than  that  which  results  from  the  trust  itself, 

(a)  33  Hen.  8^  c.  20. 

(5)  3  &  4  WiU.  4,  c.  181.     fide  iVr^,>hap.  V. 


nxlei. 
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equity,  in  conformity  to  the  rule  of  law,  gives  to  A,  the  Chap*  |II« 
beneficial  interest  for  life  only;  but  if  it  can  be  collected 
firom  the  instrument  that  A.  was  meant  to  have  the  abso* 
lute  interest,  equity,  esteeming  the  intention  more  thm 
tbe  rule,  gives  him  the  beneficial  fee  without  the  word 
keirs*  So,  the  contract  of  an  owner  in  fee  to  sell  the 
land  to  A«,  operates  in  equity,  from  the  nature  of  the 
transaction,  as  a  valid  disposition  of  the  fee  without  the 
word  kHrs,  Law  and  Equity  run  parallel  courses,  so 
long  as  legal  and  equituble  ownerships  may,  without  in* 
justice  or  absurdity,  be  subjected  to  the  same  rules; 
diverging  at  the  point  where  the  legal  substance,  and  the 
abstract  personal  right,  become  incapable  of  national 
assimilation*  With  those  forms  and  doctrines  which  are 
Ibttllded  on  the  corporal  possession,  tradition,  or  tenure 
of  the  land  itself,  (as,  livery,  forfeiture,  escheat,)  equity 
c^finot  possibly  be  conversant.  To  attempt  the  exten- 
sion of  such  doctrines  and  forms  to  trusts,  on  the  ground 
of  anaJogy,  would  be  to  pervert  the  term,  and  to  destrpyi 
in  seeking  to  promote,  the  harmony  of  the  system. 

Under  the  modern  system  of  trusts,  the  equitable  ifite«  —form  a  system 
rest  has  obtained  a  yet  more  complete  exemption  firom  the  ^n  uses  before 
control  of  the  common  law  judge,  than  it  ever  enjoyed  ^^^  ^^^^* 
while  existing  in  the  shape  of  the  ancient  use,  which,  by 
the  pperation  of  several  statutes  (a)  directed  against  uses, 
was  brought  within  his  occasional  cognizance. 

Thirdly,  As  to  the  creation  and  transfer  of  equitable  3.  Trusts,  in  re* 
interests. — To  the  express  creation  of  a  trust,  pr  the  Creation  and 
transfer  firom  man  to  man  of  the  benefit  of  an  existing  ^[j^*^^*  p,  ^^ 
trust,  nothing  mpre  is  necessai'y  than  a  manifestation  of  &°<l  transferred 

without  forma- 
lity. 
(a)  Supriij  37.     So,  by  the  statute  of  frauds,  29  Cha.  2,  c.  3,  s.  10, 

tnist  estates  are  made  liable  to  execution  upon  a  judgment;  and  trusts 

of  the  fee  are  made  assets  by  descent. 

f2 
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Chap.  III.   the  intention,  which  may  be  indicated  by  any  fonn  of 

words.     The  statute  of  frauds  (a)  requires  writing,  but  no 

statute,    rule,   or  principle,   has  prescribed  any  other 

solemnity  or  observance;  and  the  very  idea  of  a  trust, 

Of  contracts  for  which  has  nothing  real  or  tangible  in  its  nature,  seems  to 

performance?^  ^-  r^pcl  the  notion  of  a  conveyance."^  A  contract  for  the  sale 

of  a  freehold  interest  in  land,  not  having  the  requisites  of 
the  statute  of  inrolments,(a)  and  therefore  inoperative  to 
confer  any  title  to  the  land  at  law,  is  nevertheless  binding 
in  equity,  just  as  a  bargain  and  sale  before  the  statute  of 
uses  was  effectual,  in  whatever  form  conceived,  to  create 
an  obligation  which  the  chancery  enforced.  As  the 
ancient  bargain  and  sale  raised  a  use,  so  the  modem  con- 
tract for  sale  raises  a  trust  in  favour  of  the  purchaser.  In 
a  court  of  law,  which  cannot  recognize  an  alienation  until 
perfected  by  an  actual  conveyance,  the  only  remedy  upon 
such  a  contract  is  an  action  to  recover  damages  for  its 
non-performance,  but  equity  decrees  what  is  called  a  spe- 
cific  performance,  obliging  the  contracting  parties  to  do 
in  specie  the  very  thing  agreed  to  be  done.  Suits  for 
the  specific  performance  of  contracts,  which  necessarily 
involve  the  investigation  of  titles,  the  taking  of  accounts, 
and  various  other  matters,  fruitful  of  nice  and  difficult 
questions  of  law  and  fact,  draw  largely  upon  the  time 
learning  and  acumen  of  the  equity  judge.  In  truth,  all 
instruments  which  affect  only  the  equitable  or  beneficial 
interest  in  land — fi'om  the  equitable  right  to  enjoy  the 
land  for  ever,  down  to  the  equitable  right  to  enjoy  it  for 
a  year — are  in  the  nature  of  contracts,  or  agreements,  to 
be  specifically  performed  in  equity.     Although  agree- 

(a)  Suprd,  59. 

(b)  29  Cha.  2,  c.  3,  s.  79.  Trusts  arising  by  construction,  or 
traasferred  by  operation,  of  law,  are  saved  by  s.  9.  And  the  equit- 
able doctrine,  as  to  the  part  performance  of  verbal  contracts,  has 
made  fresh  inroads  upon  the  statute. 
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ments  concerning  land  which,  before  the  statute  of  frauds,   Chap.  III.- 

were  valid  without  writing,  are  required  by  that  statute 

to  be  reduced  into  writing,  and  signed  by  the  party  to  be 

bound,  or  by  the  authorized  agent  of  such  party,(a)  yet 

such  agreements  may  still  be  made  by  any  form  of  words 

whatever,  and  they  are  sometimes  implied,  in  defiance  of 

the  statute,  from  circumstances  alone.     If,  therefore,  the 

fee  is  vested  in  A.,  in  trust  for  B.,  who  sells  it  to  C.,- 

either  giving  C.  a  written  receipt  for  the  purchase  money, 

expressive  of  the  substance  of  the  transaction,  or  partly 

performing  a  mere  verbal  contract  by  letting  him  into 

possession  of  the  land,  C.  acquires  (the  purchase-money 

being  paid)  a  perfect  title  to  the  equitable  fee,  and  may 

at  any  time  call  upon  A.  for  a  legal  conveyance  of  the 

land.     But  although  the  conclusion  that  a  contract  in  Practice  of  cons 

any  form,  or,  indeed,  mere  informality  itself,  may  ope-  1&^^ 

rate  as  a  valid  disposition  in  equity,  appears  irresistible  f^g;Jj'fg^^^ 

upon  principle,  and  although  it  is  obvious  that  an  interest 

purely  equitable,  being  merely  a  right  against  the  person 

of  the  trustee,  cannot  become  the  legitimate  subject  of  a 

conveyance,  yet,  in  practice,  the  owner  of  such  an  interest 

is  made  to  convey  with  all  the  pomp  and  circumstance 

proper  only  to  the  assurance  of  a  legal  proprietor.(&) 

Before  we  dismiss  the  subject  of  trusts,  it  will  be  pro-  Passive  triuts— 
per  to  add  a  few  remarks  explanatory  of  the  causes  to  r^T^^t-" 
which  the  existence  of  trusts  merely  passive  may  be  ferred  to  »e?ertl 

"^    *  "^  causes,  VII. 

traced.    We  have  seen  that  passive  uses  were  resorted  to 
before  the  statute  of  uses,  in  order  to  escape  from  the 

(a)  Sect  4. 

(6)  Thus,  after  a  mortgage  of  the  legal  fee,  the  equity  of  redemp- 
tion is  conveyed  by  lease  and  release ;  and,  even  after  a  contract  for 
the  sale  of  an  equitable  fee,  (which  passes  by  the  contract,)  the  pur- 
chase is  completed  by  lease  and  release. 
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Chap.  III.   trammels  and  hardships  of  the  common  law^  "  the  per- 
inanent  division  of  property  into  legal  and  equitable  in- 
terests being  clearly  an  invention  to  lessen  the  force  of 
some  pre-existing  law.'*(a)    For  similar  reasons^  equitable 
interests  were  revived^  and  have  continued  to  flourish  in 
the  form  of  trusts.  The  nation^  indeed,  has  long  ceased  to 
feel  the  iron  grasp  of  the  military  chieftain;  the  days  of 
chivalry  are  past;  but  still  legal  ownerships  are  attended 
with  some  peculiar  inconveniences,  the  offspring  of  tenure, 
1.— to  the  ne-     — that  prolific  parent  of  passive  trusts.     1.  The  liability 
iog  a^Qrt'for-   ^^  &  legal  estate  for  life,  whether  created  at  common  law 
herein  ©nrus-     ^^  ^^  ^^^  limitation  of  a  use,  to  forfeiture,  would  alone 
tees  to  preserve   have  induced  the  necessity  of  making  settlements  by 

contingent  re-  ^  .  •  i  i*    n  •  *      • 

mainders.  means  of  trusts  m  equity,  where  no  forfeiture  can  be  in- 

curred, if  lawyers  had  not  hit  upon  a  device,  which  we 
may  take  this  opportunity  of  explaining.  This  device, 
when  the  use  is  limited  to  A.  for  life,  with  remainder 
{cantinffent)  to  his  unborn  children,  interposes  a  re* 
mainder  for  the  life  of  A.  to  trustees,  who,  on  the 
commission  by  A.  of  an  act  of  forfeiture,  (6)  may  enter 
and  preserve  the  possession  for  the  future  children.  So, 
when  the  use  is  limited  to  A.  for  life,  with  remainder 
(contingent)  to  the  unborn  children  of  B.,  a  mesne  re* 
mainder  to  trustees  for  the  life  of  B.  is  a  necessary  out- 
work  to  protect  the  contingent  remainder,  (c)  These 
functionaries,  who  play  a  silent  and  unconscious,  though 
important  part,  in  almost  every  legal  settlement,  are 
2.— to  the  desire  called  trustees  to  preserve  contingent  remainders.  2.  The 
dower.  right  of  the  wife  of  a  sole  owner  of  the  legal  inheritance 

to  be  endowed  of  one-third  of  the  land  at  his  death,  also 
gave  occasion,  and,  notwithstanding  a  recent  statute,(cQ 

(o)  Sand.  Us.  10,  «.  (c)  Supra,  12. 

(6)  Vide  infri,  78.  (rf)  fii/Va,  chap.  V. 
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still  gives  occasion  to  passive  trusts.    In  order  to  exclude  Chap.  III. 
dower^  which^  as  the  wife  may  refuse  to  join  in  a  sale,  or, 
if  consenting,  is  incompeleiit  to  part  with  an  interest  in 
freehold  land  otherwise  than  by  means  of  certain  forma- 
lities, (heretofore  a  iSne  or  recovery,  but  now  a  deed 
acknowledged  (a),)  presents  an  obstacle  to  alienation,  it 
was  usual,  and  may  still  be  expedient,  to  lodge  a  portion 
of  the  legal  ownership  in  a  trustee.    3.  Even  since  the  3«*->to  Um  duo^ 
statute  of  uses,  the  equitable  interest  is,  m  some  respects, 
more  tractable  than  the  legal  estate.    4.  Again^  as  lease-  4.— to  the  ex- 
holds  for  years  are  not  afiected  by  the  statute  of  uses,  and  hoids^for  y^* 
consequently  do  not  participate  in  the  facilities  which  it  ^'P™  ^^  statute 
affords  for  moulding  the  legal  ownership,  passive  trusts 
are  employed  for  efifecting  settlements,  and  various  other 
dispositions  of  that  species  of  property.    5.  It,  moreover,  ^.— to  misukes 
often  happens  that,  from  a  mistake  in  framing  the  instru-  the  oMftn^enM 
ment,  or  merely  for  the  greater  convenience  of  framing  JlS!***"^ 
it,  the  equitable  ownership  is  divided  from  the  legal. 
6.  We  still  more  frequently  find,  that,  after  the  purposes  6.--tothenot 
of  an  active  trust  have  been  answered,  or  have  become  satisfill  legal 
incapable  of  eflfect,  the  legal  ownership  is  allowed,  either  ^•***®*' 
fi'om  inadvertence,  or  from  the  desire  of  avoiding  the  ex- 
pense of  a  reconveyance,  to  remain  outstanding  in  the 
trustee.    Hence  passive  trusts,  involving  no  duty,  are  so 
common  at  this  day,  that  the  separation  of  the  legal  from 
the  equitable  ownership  exists,  to  a  greater  or  a  less 
extent,  in  almost  every  title. 

(a)  Ifi/r^,  chap.V. 
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OF  THE  GENERAL  STATE  OF  THE  LAW  OF  REAL 

PROPERTY. 


Chap.  IV. 


Practical  result  LeT  US  now  apply  OUT  attention  more  particularly  to  the 

of  the  preceding  . 

chaptere.  general  condition  of  the  law^  first  endeavouring^  though 

at  the  risk  of  repetition,  to  collect  into  one  point  of  view 
the  practical  result,  so  far  as  the  disposition  of  freehold 
and  leasehold  property  is  concerned,  of  the  principles, 
enactments,  and  decisions,  scattered  through  the  pre- 
ceding pages, 
tmportance  of         For  this  purpose  we  must  carefully  distifiguish  between 
betweeo'the"*^     the  Common  Law,  the  Statute  Law,  and  Equity.     From 
fk"T.''.^7'     inattention  to  this  distribution,  the  student  is  very  apt  to 

ine  scaiute  law^ 

and  equity.        be  confounded.     He  finds  it  laid  down  that  a  certain 

species  of  disposition  is  contrary  to  law,  as,  for  example, 
a  freehold  interest  to  commence  at  a  future  period,  or  to 
take  effect  by  displacing  a  previous  interest,  or,  that 
certain  consequences  are  inseparable  from  certain  acts, 
as,  for  example,  forfeiture  from  a  feoffment  by  which  a 
tenant  for  life  assumes  to  pass  the  fee.  Yet  he  knows 
that  such  dispositions  are  oflen  made  with  effect,  and 
that  such  acts  are  not  always  followed  by  injurious  con- 
sequences; indeed,  he  is  familiar  at  his  own  desk  with 
the  practical  use  and  safety  of  the  very  things  said  to  be 
impossible  or  dangerous.  On  reflecting,  however,  that 
many  things,  which  cannot  be  done  under  the  common 
law,  may  be  done  through  the  medium  of  uses  under  the 
statute,  and  that  many  things,  which  cannot  be  done  in 
either  mode,  may  be  done  through  the  medium  of  trusts  in 
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equity^  the.  apparent  incongruities  which  clouded  his   Chap.IV.. 
view  are  dispelled,  and  the  system  emerges  clear,  precise, 
and  harmonious. 

As  to  Freeholds  :!— Supposing  A.  to  be  owner  of  the  As  to  Fbei- 
legal  fee,  we  proceed  to  consider,  first,  under  what  re- 
strictions he  lies  at  the  Common  Law. 

I. .  He  cannot  alter  his  own  seisin  of  the  freehold,  as.  Enumeration  of 
by  making  himself  tenant  for  life,  or  tenant  jointly  with  temable'^ibe 
another  person,  nor  alter  the  descendible  qualities  of  his  common  law. 
own  inheritance,  as,  by  making  himself  tenant  in  tail, 
without  conveying  the  fee  to  B.  a  third  person,  and 
taking  a  reconveyance  of  the  partial  or  qualified  interest 
— for  a  conveyance  by  A.  to  himself  for  life,  or  in  tail, 
and  then  over  to  B.,  would  be  totally  void,  and  a  con- 
veyance by  A.  to  himself  and  B.  jointly,  or  a  conveyance 
by  A.  to  B.  for  life,  or  in  tail,  and  afterwards  to  remain 
to  himself  (A.)  in  tail,  would  be  void  as  to  A. ;  who,  in 
the  last  example,  would  not  acquire  a  new  ownership  as 
a  reTnainder-many  but  retain  the  remnant  of  his  old  in* 
heritance  as  reversioner. 

2.  He  cannot  vest  an  interest  in  his  wife  (husband 
and  wife  being  one  person  in  law)  without  conveying  to 
B.,  in  order  that  B.  may  convey  to  the  wife. 

3.  He  cannot  convey  to  B.,  at  the  same  time  post- 
poning B.'s  possession,  as,  to  B.  firom  Christmas  next,  or, 
from  the  death  of  A.,  leaving  the  fee  in  A.  till  the  period 
shall  arrive,  or  the  event  shall  happen ;  though  he  may 
convey  to  B.  till  Christmas  next,  or  during  the  life  of  A., 
and  after  Christmas  next,  or  the  death  of  A.,  to  C.  in 
fee,  because  in  the  latter  case  there  is  no  suspense  of 
the  possession. 

4.  He.  cannot  so  convey  as  that  several  persons  be- 
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Chap.  IV.   ootning  entitled  at  diiferent  periods  of  tame  may  lake  at 
joiat*teAants«. 

5.  He  cannot  convey  to  an  object  not  in  bdng  or  not 
ascertained^  as^  to  an  unborn  child  of  B.^  or  to  the  sur- 
vivor of  B.  and  C,  without  giving  a  ptior  aikd  iimnedtate 
freehold  interest  iei^  than  the  fee  to  a  person  in  being 
and  ascertained— and,  if  he  limit  such  an  interest,  its  de» 
terminationy  by  the  act  of  God  or  by  the  act  of  law,  before 
the  destination  over  has  an  existing  or  ascertained  object, 
will  render  that  destination  incapable  of  efiect 

6.  He  cannot,  on  conveying  to  B«  an  immediate  firee* 
hold  interest  less  than  the  fee,  make  a  destination  over  in 
favour  of  any  person,  whether  in  being  and  ascertained 
or  not,  to  take  efiect  in  possession  at  any  other  period 
than  instantly  on  the  determination,  by  the  act  o(  God 
or  by  the  act  of  law,  of  the  previous  interest  of  B* 

7.  He  cannot  so  convey  the  fee  to  B.  as  to  render  it 
liable,  in  any  event,  or  at  any  period,  certain  or  uncer- 
tain, proximate  or  remote,  to  shift,  wholly  or  partially, 
from  B.  to  another  person. 

8.  He  cannot,  after  conveying  the  fee  to  B.,  retain 
any  right  of  resuming  the  possession,  except  such  right 
of  re-entry  as  the  law  implies  for  breach  of  a  condition 
imposed  by  the  conveyance,  and  which  right  he  (A.)  or 
his  heirs  alone  can  enforce;  nor  can  he  reserve  to  him- 
self, or  give  to  any  other  person,  a  power  of  revoking  or 
varying  the  effect  of  his  conveyance. 

These  prohibitions,  which,  in  regard  to  common  law 
ccmveyances,  continue  in  foil  force  at  this  day,  are,  for 
the  most  part,  so  many  necessary  consequences  of  the 
doctrines  explained  in  the  first  chapter.  Acoordii^  to 
those  doctrines,  the  possession  could  not  be  suspended  $ 
the  owamkip  couU  be  changed  only  by  a  ciiange  of  the 
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possession ;  the  possession  could  not  be  changed  without  Chap.  IV. 
a  conveyance,  which  required  lirery;  a  mto  could  not 
deliver  possession  to  himself^  nor,  having  delivered  it  to 
another,  recall  it. 

But  the  various  kinds  of  dispositf  on  above  enumerated,  Tbe  same  ob« 
were  clearly  admissable  as  uses  in  equity  before  the  ^  attainabic*by 
statute,  and  when  the  statute  had  brought  within  *e'™^^^"^2^J^ 
pale  of  law  the  unorthodox  forms  of  fiduciary  interests,  tate  law. 
diey  became  susceptible  of  legal  eflect.     Under  the 
common  law,  aided  by  the  statute  law,  (i.  e.  the  sta- 
tute  of  uses  acting  on  the  creatures  of  equity,)  all  these 
objects,  and  many  others  equally  irreconcilable  vrith  the 
rigid  principles  of  tenure,  may  be  accomplished,  and  tkttt 
by  one  assurance.    Thus  A.,  the  supposed  owner  of  the 
fee,  may,  by  lease  and  release  or  feofiment,  convey  (and, 
till  lately,  might,  by  fine  or  recovery,  have  conveyed)  the 
land  according  to  any  of  the  following  modes : 

1.  To  B.  in  fee,  to  the  use  of  himself  (A.)  for  life,  or 
in  tail,  or  to  the  use  of  himself  (A.)  and  B.  jointly,  or  to 
die  use  of  B.  for  life  or  in  tail,  and  then  to  remain  to  die 
use  of  himself  (A.)  in  tail. 

2.  To  B.  in  fee,  to  the  use  of  his  (A.'s)  wife  for  life, 
or  for  any  other  estate  or  interest. 

S.  To  B.  in  fee,  to  the  use  of  C.  fi*om  Christmas  next, 
or  firom  the  deadi  of  A. 

4w  To  B.  in  fee,  to  the  use  of  the  existing  and  future 
children  of  B.  jointly,  or  to  the  use  of  any  other  class  or 
mmiber  of  persons  jointly,  without  regard  to  their  being 
capable  of  tiiUng  together  at  the  same  time» 

5.  To  B.  in  fee^  to  the  use  of  the  unborn  children  of 
C,  or  to  the  use  of  the  survivor  of  B.  and  C,  withMit 
limiting  any  previous  interest. 

6.  To  B.  in  fee,  to  the  use  of  B.  for  life,  and  after  his 


/ 
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Chap.  IV.   death,  and  one  year,  (thus  leaving  a  chasm  between  the 
interests  of  B.  and  his  successor,)  to  the  use  of  C. 

7.  To  B.  in  fee,  to  the  use  of  B.  in  fee,  and  if  a  given' 
event  shall  happen  (as  B.'s  death  without  having  been 
married,)  then  to  the  use  of  C. 

8.  To  B.  in  fee,  to  the  use  of  B.  in  fee,  and  if  a  given 
%vent  shall  happen,  then  to  the  use  of  himself  (A.);  or 
to  B.  in  fee,  to  any  specified  uses,  subject  to  a  power 
reserved  to  himself  (A.),  or  given  to  C.  a  stranger, 
of  annulling  or  altering  the  uses. 

In  all  these  cases,  by  the  simple  expedient  of  vesting 
the  land  in  another  person  (B.),  and  engrafting  upon  his 
•  possession  suitable  limitations  of  the  use,  the  intention  is 
fully  and  at  once  effected.  Although  such  limitations 
are  conceived  in  the  form  of  equitable  rights,  (for  upon 
any  other  hypothesis  they  woyld  be  void,  as  contravening 
the  strict  rules  of  the  common  law,)  yet  they  cannot  be 
said  to  have  even  a  momentary  existence  in  that  state, 
because  the  statute  instantly  draws  the  possession  from 
B.,  and  transforms  those  rights  into  legal  interests  in 
the  land. 

Of  certain  ob-  Thus,  by  the  co-operation  of  the  common  law  and  the 
lutainSuelt^^^  statute  of  uses,  much  may  be  effected,  but  another  agent 
at  the  common    is  still  requisite  to  complete  various  arran^Fements  of 

law^or  by  means  *  t^r      i  i  i 

ofasesunderthe  daily  occurrence.     We  have  shown,  in  the  preceding 

chapter,  that  legal  estates  created  by  limiting  uses,  are, 
notwithstanding  their  equitable  origin,  attended,  for  the 
most  part,  with  the  incidents  and  consequences  of  com- 
mon law  estates ;  nay,  that  the  strict  rule  of  the  common 
law,  requiring  the  word  heirs  to  give  the  fee,  is  applied 
to  the  incipient  use.     For  this  reason,  among  others, 
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both  the  common  law  and  statute  law  are  often  found   Chap.  IV. 


wanting,  as  it  happens  in  the  following  instances : — 

1.  If  A.  conveys  to  B.  in  fee,  to  the  use  of  C.  for  life, 
and  after  C.'s  death  to  the  use  of  his  unborn  children  in 
tail  or  in  fee,  C.  may  forfeit  his  life  estate,  and  by  that 
means  cause  the  exclusion  of  his  unborn  children. 

2.  So,  if  A.  conveys  to  B.  in  fee  to  the  use  of  C.  i^ 
fee,  the  wife  of  C.  will  be  dowable  out  of  the  land ; — 
but  the  law  upon  this  point  is  modified  by  a  recent 
statute,  (a) 

3.  Again,  A.  cannot  charge  the  land  at  law  with  a 
gross  sum  of  money; — at  least,  it  will  be  found  that  legal 
machinery  is  but  ill  adapted  to  attain  the  object. 

Here  neither  the  common  law  nor  the  statute  of  uses, 
nor  both  combined,  will  suffice.  What,  then,  is  our 
next  resource  ? — Equity.  As  we  had  before  employed 
the  empty  forms  (6)  of  equity,  (statute-uses,)  so,  still 
fruitful  in  expedients,  we  now  call  in  its  living  principles. 

1.  We  make  A.  convey  the  fee  to  B.,  to  his  (B.'s)  own  —^'"J  ^^^}^ 
use,  but  in  trust  for  C.  for  life,  and  after  his  death,  in  maiely  secox^ 
trust  for  his  unborn  children,  in  order  that  the  rights  of  troste  ^in'oquity. 
C.  and  his  children,  being  purely  equitable^  may  be  ex* 
empted  from  the  rules  of  tenure,  and  consequently  firom 
forfeiture;  or,  with  a  view  to  obviate  the  inconvenience 
of  vesting  the  whole  legal  dominion  in  B.,  we  make  A. 
convey  the  fee  to  B.,  to  the  use  of  C.  for  life,  and  on  the 
determination  of  C.'s  life  estate,  then  to  the  use  of  B. 
during  C.'s  life,  in  trust  for  C.  and  to  preserve  the  sub- 
sequent contingent  remainders,  and  after  his  (C.'s)  death, 
to  the  use  of  his  children  in  tail,  with  remainder  to  D.  in 
fee.     Now,  if  C.  should  commit  a  forfeiture,  the  legal 
dominion  for  the  remainder  of  his  life,  but  no  longer, 

(o)  Vide  infrd,  chap.  V.  (b)  Vide  nqtrd,  46. 
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CttA?*  IV-  will  belong  to  B.»  aa  a  trustee  for  C.»  on  whose  death  his 
(C.'s)  children  will  succeed  regularly  to  the  l^al  ownei^ 
ship.  Iff  indeed>  B.,  the  trusteOi  should  also  commit  a 
forfeiture^  the  contingent  remainder  to  the  children  would 
be  defeated  at  law,  but  equity  would  compel  him  to  make 
good  the  loss  sustamed  by  the  children  s  nor  would  any 
persDUi  deriving  title  under  his  malfeasance,  and  with 
notice  of  the  trust,  be  allowed  to  retain  the  land  against 
the  children. 

Here  it  may  be  proper  to  apprise  the  student  that 
foffriture  is  not  the  only  mode  by  which  the  life  estate 
may  be  determined  before  the  contingency  happens.  It 
is  liable  to  be  destroyed  by  sunender  or  merger.  Thus, 
if  the  remainder  to  the  trustees  were  omitted  in  the  above 
example,  C,  by  surrendering  his  life  estate  to  D«,  before 
the  birth  of  a  child,  or  C.  and  D.  by  jointly  conveying 
aven  by  an  innocent  assurance,  as  a  lease  and  releaae, 
to  a  stranger,  (in  whom  the  life  estate  and  fee  would 
coalesce,)  before  the  birth  of  a  child,  might  exclude  the 
contingent  remainder,  So,  if  the  ultimate  fee,  (the  re- 
mainder to  the  trustees  being  omitted,)  were  allowed 
to  result  to  A.  the  grantor,  as  reversioner,  instead  of 
being  limited  away  to  D.,  a  similar  conveyance  made  by 
A.  and  C,  before  the  birth  of  a  child,  would  produce  the 
same  efiept.  So,  again,  (the  remainder  to  the  trustees 
being  omitted)  if  that  fee  were  limited  to  C,  the  tenant 
for  life,  instead  of  D.,  then,  although  C's  life  estate  and 
remainder  in  fee  would  not,  by  force  of  the  limita* 
lions  |>^  96,  coalesce,  so  as  to  exclude  the  contingent 
remainder,  yet  even  an  innocent  conveyance,  subse- 
quently made  by  C.  alone  would  prevent  such  remainder 
from  taking  effect.  In  each  of  these  instances,  the  de- 
struction of  the  contingent  remainder  would  be  the  legal 
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of  the  absorption  of  the  estste  for  life  in  the   Chajp*  IV. 


' >  -ill 


fee.  Wben  we  speak  of  destroying  a  contingent  re* 
■uunder,  we  do  not,  therefore^  necessarily  contemplate  a 
tortious  act  The  contingent  remainder  fiiila  on  the  pre- 
mature removal,  by  amy  means,  of  the  supporting  freehold* 

2.  So,  on  a  purchase  of  the  fee,  dower  is  excluded  by 
eonreying  the  fee  partly  to  the  purchaser's  own  use,  and 
partly  (i«  e.  an  estate  of  freehold  in  remabder,)  to  the 
use  of  another,  in  trust  for  him ;  the  wife  not  being 
dowaUe  unless  the  husband  has  the  sole  ownership  of 
the  legal  inheritancei  without  any  interposed  estate  of 
freehold*  But  this  point  is  subject  to  the  qualifications 
introduced  by  a  recent  statute,  (a) 

8.  In  order  to  charge  the  land  with  a  gross  sum^  A, 
conveys  to  B.  to  his  (B.'s)  use  in  fee,  or  for  a  long  term 
of  years,  upon  trust  to  raise  the  money  by  sale  or  mort* 
gage>  equity  enforcing  the  trust. 

These  hints,  assisted  by  the  lights  to  be  derived  from  Theoi^ofacoa- 
reflecting  on  the  historical  sketch  presented  by  the  former  ^^^^^^  "■"' 
chapters,  will  enable  an  attentive  observer  to  analyze  the 
process  of  the  most  complex  settlement.  He  Will  remark 
that,  although  the  assurance  is  begun  and  ended  by  the 
act  of  sealing  and  delivering  the  parchment,  yet|  attend* 
ing  to  the  order  indicated  by  the  theory  of  the  process, 
the  first  step  conveys  the  land  to  an  indlfierent  persoui 
which,  by  the  joint  result  *of  the  common  law  and  statute 
law,  may  be  readily  efi*eoted  in  a  private  chamber ;  the 
second  step  gives  effect  to  the  intention  at  law,  so  far  as 
it  ia  capable  of  legal  effect,  by  moulding  uses ;  but  where 
the  intention  cannot  be  entirely  or  securely  effected  by  , 

such  means,  the  third  and  final  step  confers  the  right  of  i 

enforcing  in  equity  what  remains  to  be  dope,  by  the  J 

superinduction  of  trusts. 

(a)  Vide  infri,  chap,  V. 
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Chap.  IV.  As  to  Leaseholds  for  years  (leaseholds  for  lives 
As  to  LBASE-  being  freehold  interests) : — The  statute  of  uses  has  no 
HOLDS  FOB         application  to  the  transfer,  though  it  has  to  the  creation 

TEARS— terms        * '  .^  «=» 

may  be  created,  of  chattel  interests.  When  A.,  the  legal  owner  of  a 
feired  by  means  freehold  interest,  conveys  the  land  to  B.,  to  the  use  of  C. 
^he^sututc?*^     ^^'  ^  ^"^  ^^  yews,  or  makes  a  bargain  and  sale  of  the 

use  to  C.  for  a  term  of  years>  the  statute  draws  the  term 
out  of  the  freehold  interest,  and  vests  it  in  C.  at  law. 
But  the  statute,  having  called  the  term  into  legal 
existence,  leaves  it  to  the  disposal  of  the  common  law. 
If,  therefore,  C.  afterwards  transfers  his  interest  to  D«,  to 
tfie  use  of  F.,  the  legal  interest  in  the  term  vest^  in  D., 
while  F.  takes  only  an  equitable  right  to  the  term*  The 
consequence  is,  that  the  legal  interest  in  a  leasehold  for 
years  cannot  be  transferred,  shifted,  modified,  and  va- 
ried with  the  same  facility  as  the  legal  interest  in  the 
freehold.  For  example,  if  a  lease  for  years  is  vested  in 
A.,  who  wishes  to  vest  it  in  himself  jointly  with  B.,  then, 
as  A.  cannot  convey  directly  to  himself,  he  must  assign 
the  lease  to  a  third  person,  C,  who,  by  another  deed, 
must  re-assign  it  to  A.  and  B. ;  but  if  the  subject  were 
freehold,  A.  might  convey  to  B.,  to  the  use  of  A.  and  B., 
who  would  at  once  become  joint  owners  of  the  legal 
estate.  Again,  if  A.  should  wish  to  make  a  settlement  of 
the  lease,  the  difficulty  of  bending  the  common  law  to 
the  various  purposes  of  a  family  arrangement,  would 
occasion  the  vesting  of  the  whole  legal  ownership  in 
trustees,  and  the  objects  of  the  settlement  would,  there- 
fore, take  only  equitable  rights ;  whereas,  if  the  pro- 
perty were  freehold,  it  would  probably  be  sufficient  to 
vest  in  trustees  an  inconsiderable  portion  of  the  legal 
ownership. 
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Copyholds  do  not  &II  within  the  scope  of  these   Chap.  IV. 
sheets ;  but  we  may  shortly  observe  that  by  custom,  con-  As  to  copy- 
troUing  the  loill  of  the  lord,  the  copyhold  tenant,— ori-  co^'n^^'eyTd^^^^^ 
ginally  a  mere  slave  bound  to  toil  and  to  obey,— has  of  what  limita- 

,  "^  tions  suscep- 

acquired  an  interest  sure  and  reputable,  though  not,  tible. 
indeed,  in  all  respects  so  highly  privileged  as  the  free- 
hold; that  copyholds  aire  unaffected  by  the  statute  of 
uses;  that  a  copyhold  tenement  can  be  transferred  at 
law  only  through  the  medium  of  a  surrender  into  the 
bands  of  the  lord  of  the  manor,  to  the  intent  that  the 
lord  may  admit  into  the  tenancy  the  person  in  whose 
fiivour  the  surrender  is  expressed  to  be  made,  both  the 
surrender  and  admittance  being  entered  upon  the  court- 
rolls  ;  that  uses  declared  upon  a  surrender  of  copyholds 
are  merely  ^r^cfioTt^  to  the  lord  whom  he  shall  admit; 
that  such  directions  to  the  lord,  though  once  received  or 
rejected  at  pleasure  as  the  humble  petitions  of  the  serf, 
are  now  recognized  and  enforced  by  the  judicature  as 
mandates  of  the  lawfid  proprietor;  that  (notwithstanding 
some  grave  doubts  (a)  whether  uses  of  copyholds  must 
not  conform  to  the  rules  of  the  common  law)  it  is  clear, 
upon  principle  and  authority  (ft),  that  such  directions 
may  assume  all  the  forms  of  future  and  shifting  destina- 
tions, (including  powers  of  appointment  (c) ),  into  which 
the  freehold  use  is  convertible;  that  the  legal  tenant 
may,  as  in  the  instance  of  freehold  and  leasehold  pro- 
perty, be  a  trustee  for  the  benefit  of  other  persons,  whose 
equitable  rights,  however,  being  incapable  of  tenure,  are 

(a)  Watk.  Cop.  99,  ^97,  208. 

(b)  Sand,  on  Surr.  of  Cop.;  Boddington  v.  Abernethy,  5  Barn.  & 

C.  776. 

(e)  The  King  v.  The  Lord  of  the  Manor  of  Oundle,  1  Adolph.  & 
Ellis,  283;  3  Nev.  &  Mann.  484. 
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8« 


OENKRAL  STATE  OF  THB  hAW  OF  RIAL  FOItraiiTY. 


Extonuve  nghi 
of  modification 
and  aUcoatioD 
enjoyed  over 
real  property. 


Chap.  IV.    not  cognisable  by  the  lord,  nor  therefore  Mceaaaiily 
apparent  on  the  rolls  of  the  manor. 

As  to  all  other  kinds  of  propertyi  the  Meat  right  of 
alienation  exists,  although  the  convenient  exereiae  of 
that  right  is  obstructed,  in  some  instances,  by  the  teeb* 
nicalitieB  of  the  common  law.  Keeping  within  the 
salutary  rule,  commonly  called  the  ruU  against  pet* 
p^tuiHii  (a),  which  prohibits  destinations  calculated  to 
withdraw  the  corpus  of  property  from  commerce  beyond 
the  period  of  a  lifb  or  lives  in  being  (the  law  esteeming 
a  child  M  v#fi<fv  sa  mere  a  life  in  being)  and  twenty-one 
years  afterwards,  and  also  within  a  raodiorn  statute  (i) 
imposing  some  equally  wholesome  restrictions  on  the 
accumulation  of  income^  to  which  the  rule  of  law  was 
too  Indulgent,  (o)  almost  every  destination,  compatible 
with  the  great  principles  of  public  policy,  may  be 
accomplished.  Whatever  objects  are  attainable  by  wittf 
may,  with  the  help  of  uses  and  trusts,  be  likewise 
attained  by  an  instrument  operating  inter  vivo$f  and 
the  intention  equally  governs  the  construction  of  both 
species  of  assurance.  It  is,  however,  a  position  so 
common  as  to  be  almost  proverbial,  that  wills  are  ez« 
pounded  less  strictly  than  deeds ;  but  with  two  exoep- 
tions  in  favour  of  wills,  (one  of  which  exceptions  permits 
a  legal  estate  of  inheritance  to  pass  without  the  word 
heirs,  and  the  other  permits  estates  to  arise  by  impUoa- 
tion — i.  e.  necessary  implication,)  deeds  and  wills  appear 
to  be  really  subject  to  the  same  general  canons  of  inti^ 
pretation,  though  the  language  of  the  courts  in  adjudi- 

(«)  The  principle  of  this  importaDt  rule,  the  glow  growth  of  eautknis 
adjudication,  was  not  finally  settled  till  the  late  great  case  of  Cadell 
V.  Palmer,  10  Bing.  140. 

(6)  39  &  40  Geo.  3,  c.  98. 

(c)  Thelluson  ▼.  Woodford,  4  Ve».  227, 11  Ves.  112. 


kind  of  ind^finil^  lih?r«iUfy.  fl^e  Uw,  in  r^gi^vd  W  veW 
to  the  tf rms  as  to  the  sqbstan^e  of  the  destination^  eve^ 
wtoi  e^te4  tor  d^^^  is  ^uffi^eAtly  W^l^ge^^t,  l^ 
ffmaiing  deeds,  na  legal  neoesoily  dictalea  the  abfltervanea 
of  those  fbrms  which  practice  (and  practice  alone)  \itLa 
e«tftyi9.U?4i  fpr  the  tecljpipal  sjqimetry  of  fi  deed  may  h^ 

4i40&fd^d  at  p)^a«ur^f  l^ut  a^  si,dh^^^  to  im^  ap^^ 
proved  and  understood,  conduces  to  perspieuity  and  oepn 
tainty,  ai^d,  str^i^ely  ^s  this  may  sounds  even  to  brevity. 

The  sikilfwl  cttnyepficeT,  ?il)m\4aj\tly  stwf  4  with  such 

fonna,  and  £gimiUap  with  the  fleKihle  qu^liti^  of  v^^  f^)4 
trusts,  executes  the  plans  of  prudence,  promotes  the  spet 
culatiqns  of  commerce^  and  not  unfreauenty  humours  the 

s^ti^Wts  pf  ^m\7^  Nor  is  it  l^?a  worthy  af  remark  thftt. 
among  all  the  various  interests  which  his  apt  can  raise  in 
real  property,  but  one  solitary  instance  occurs  of  an  in- 
t^rci^t  afesftlvit^y  inftlienahlp,  Jf  the.income  q(  ai^  estate^ 
ep  ai^y  benefit  to  he  derived  w^  9f  it,  is  D?ttl^4  vvm  ^ 
married  woman  fl>r  her  sole  use,  fpee  from  niarital  control, 
wit^  an  express  prohibition  qaahist  alieng,ti(m  (a),  she 

fminctti  white  th^  cpv^tMre  coj^fipwes,  4ispp$e  Qf  h?? 

interest  (i).    With  this  exception,  the  impedimantfii  tQ 

(a)  itur^b  V.  Corp,  13  Ves.  490;  Btawu  y.  Li|(^  \\  Vft$.  30^^ 
Witts  %.  DawkiM,  i%  Vea.  4pl :  Glya  ?.  ^WtW,  1  YqWflge  $(  Jw* 

(A)  fVs  wcept  dscisioat  have  invfilyad  ^l^^  49P^rif^9  Pf)BC()n^iM  £<iuitable  doc 
fspacate  sstate  in  much  perplexity.    The  fallqwipg  att^pt  \^  ex|^ihit  *"°®  ^^  sCTamte 
the  reauU  of  those  decUiona  is  subiait^e4  with  diflRdence :—!.  A  gift  alienable  truste 
to  the  separate  use  of  a  wqmaa  who  is  not  iparried  whfSQ  the  gi{^  h^9  considered  with 
its  inception,  operates  a^  a  simple  gif^  tq  her  j  and,  therpfeye,  if  she  "fe^^nce  to  re- 
nsarvies,  the  property  wiU  not  be  at  her  sole  disposal  d^riDg  ))9r  CQ^ 
TertQve,  nor  priQteated  from  the  control  of  \\<^x  husbapd  01^  frpip  thf^ 
claims  of  his  creditors.    IT.  A  gift  to  the  separate  use  pf  a  wofi^a^ 
who  u  mf^ried  when  the  gift  has  its  inception,  deterpaines,  as  to  the 

g2 
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Chap,  IV.   alienation  are  entirely  legal,  resulting  from  the  rules 
of  tenure;   for  every  other  kind  of  equitable  interest 

right  of  separate  enjoyment,  with  her  then  coverture,  operating,  from 
the  period  of  its  determination,  as  a  simple  gift  to  her,  and,  therefore, 
if  she  marries  again,  the  property  will  not  be  at  her  disposal  daring 
the  future  coverture,  nor  protected  from  the  controul  of  the  future 
husband  or  from  the  claims  of  his  creditors.  In  each  of  tlie  cases 
above  proposed,  the  afler-contracted  marriage  will  be  attended  with 
the  same  rights  and  incidents  as  if  no  separate  enjoyment  had  been 
^^*y***<>"**  indicated.  These  are  conclusions  from  the  case  of  Massey  v.  Parker, 
PaiteT^  ^'      ^  Mylne  &  Keen,  174,  decided  by  the  present  Master  of  the  Rolls, 

which  seems,  however,  to  be  somewhat  obscured  by  the  blending  of 
two  apparently  distinct  subjects,  namely,  the  privilege  or  capacity  of 
a  married  woman  to  have  separate  property,  attended  with  the  J«i  dU- 
ponendi  incident  to  property,  and  her  incapacity,  arising  from  an  ex- 
press prohibition,  to  dispose  by  way  of  anticipation.  In  the  cited 
case,  there  was  no  attempt  to  create  an  unalienable  trust;  no  clause  in 
restraint  of  anticipation ;  but  the  question  was,  whether  a  gift  to  the 
separate  use,  without  more,  of  an  unmarried  woman  (assuming  that 
there  were  words  sufficient  to  create  such  a  gift,  which  was  also  made 
a  question,)  was  effectual  on  her  afterwards  contracting  marriage  to 
secure  to  her  the  separate  enjoyment  of  the  property  given;  or,  in  other 
words,  whether  the  gift  then  began  to  confer  the  privilege  or  capacity 
of  sole  ownership  in  regard  to  that  property;  whereas  the  decision 
apparently  proceeds  upon  grounds  such  as  these, — that  '^  the  legatee, 
being  unmarried  at  the  time  of  the  testatrix's  death,  the  intended  re- 
striction was  inconsistent  with  the  nature  of  the  interest  given,  and 
therefore  inoperative ;  that  an  attempt  so  to  fetter  the  interest  of  a 
male  legatee  cannot  succeed,  (Brandon  v.  Robinson,  18  Ves.  429,) 
and  that  the  same  rule  applies  tm  an  unmarried  female  legatee, 
(Woodmeston  v.  Walker,  2  Russ.&  Mylne,  197;  Brown  v.  Pocock, 
2  Russ.  &  Mylne,  218;  2  Mylne  &  Keen,  189);  that  such  fetters, 
though  binding  upon  a  married  female  legatee  during  her  coverture, 
cease  upon  her  becoming  discovert,  (Barton  v.  Briscoe,  Jacob; 
603) ;  that  the  only  question,  therefore,  was,  whether  where  such 
fetters  are  attempted  to  be  imposed  upon  an  unmarried  female 
legatee,  and  she  marries  without  obtaining  payment  of  the  fund, 
such  fetters  are  to  operate  during  the  coverture;  that  they  were  in- 
operative before  marriage,  because  they  were  inconsistent  with  the 
nature  of  her  estate ;  that  the  estate  and  interest  were  absolute  before 
marriage,  and  the  trustee  held  the  legacy  for  her  absolutely;  that  she 
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in  land,  from  an  equitable  right  to  the  fee-simple  down  Ghap.  IV. 
to  an  equitable  right  to  the  sum  of  ten  pounds  out  of    * 

might  have  taken  it  herself,  or  have  given  it  to  any  one,  and  why 
might  she  not  by  the  act  of  marriage  give  it  to  her  husband  ?  and 
that  the  very  point  was  decided  in  Newton  v.  Reid,  4  Sim.  141.^' 
Now,  it  is  remarkable,  that  the  privilege  which  equity  has  conferred 
npon  a  married  vfomsin,  of  exercising  preprietary  rights  free  from  ma- 
rital controul,  is  here  treated  as  a  restriction  or  an  imposition  of  fetters  j 
and  that  (the  subject- matter  being  a  gift  to  the  separate  use  of  an  un- 
married woman)  the  point  discussed  throughout  appears  to  be,  not 
whether  upon  the  legatee's  contracting  marriage  the  privilege  super- 
vened, but  whether,  upon  her  contracting  marriage  the  restriction 
ceased  or  the  fetters  were  broken.  That  the  words  indicative  of  separate 
enjoyment  were  ^  inoperative  before  marriage,''  is  clear,  not  because 
**  they  were  inconsistent  with  the  nature  of  her  estate,"  but  because, 
the  woman  being  single,  their  operation  was  simply  impossible  in  her 
state*    The  question  of  inconsistency  can  arise  only  when  property  is 
given,  while  the  jus  disponendi  incident  to  property  is  attempted  to 
be  restricted  or  fettered : — such  was  the  complexion  of  all  the  cases 
cited  in  the  judgment,  which,  therefore,  seem  not  to  have  touched 
the  point  of  the  principal  case,  unless  in  deciding  that  a  restriction 
cannot  be  prospectively  imposed,  they  are  to  be  considered  as  having 
decided  that  a  privilege  cannot  be  prospectively  conferred.    The 
legatee*8  ability  to  give  the  fund  to  the  husband  was  not  the  matter 
in  controversy,  but  rather  the  effect  of  the  act  of  marriage  in  giving 
it  to  the  husband  by  intendment  of  law,  notwithstanding  the  declared 
intention  of  the  bill  that  on  marriage  it  should  be  at  her  sole  disposal 
as  the  creature  of  equity*   This  case,  however,  may  be  considered  as 
having  established  the  two  propositions  already  stated,  though  the  rea- 
soning should  be  thought  not  entirely  conclusive,  or  the  authorities  not 
precisely  applicable.    III.  A  prohibition  against  alienation  or  antici- 
pation is  effectual  only  when  applied  to  the  separate  property  of  a 
woman,  and  since  a  woman  cannot,  as  we  have  seen,  enjoy  separate 
property  as  against  a  husband  to  whom  she  was  not  married  at  the 
time  when  the  gift  had  its  inception,  it  follows  that  the  prohibition 
is,  with  reference  to  her  coverture  by  such  after-taken  husband,  in- 
effectual.   The  adequacy  of  the  gift  to  create  separate  property,  and 
the  adequacy  of  the  prohibition  to  restrain  its  disposition,  are,  there- 
fore, co-relative  and  co-extensive.    But — IV.  A  gift  to  the  separate 
use  of  a  woman,  made  in  contemplation  of  her  marriage  with  a  par- 
ticular individual,  is  presumed  to  be  effectual  to  constitute  her  sole 


m 


GEKEllAt  STAtE  OJP  ^tti  ^aW  Ot  REAt  frROrtilTV. 


Hiilory  of  the 
doctrine. 


Chap.  iV.   llie  laAd,  may  be  disposed  of  by  a  were  teeMx^rati- 

owner  during  the  intended  coverture,  at  least  if  the  intended  husband 
assent  to  the  gift;  and  a  restriction  on  alienation  annexed  lo  such  gild 
*  is  of  course  effectual  to  the  same  extent.  And^V.  A  gift,  whetfier 
the  object  be  male  or  female,  married  or  unmarrie<i,  may  be  made 
determinable  by  a  clause  of  cesser,  dr  defeasible  by  a  gill  over,  in  &e 
event  of  alienation,  total  or  partia),  voluntary  or  involuhtaiy ;  for  by 
Isuct)  a  clause  or  gltl  ttie  property  rtself.is  wi\h<S[rawh,  ai\d  hot  merely 
a  right  incident  to  property  is  detiiefd.  llie  IhVrd  an<!l  fiflh  propositions 
are  deduced,  fbV  the  most  part,  from  the  cases  cited  in  the  a^ve 
ju^ment.  (See  atso,  oh  this  ^rancti  of  learning,  Adamson  v.  Aiihitage, 
booper,  ^83;  ^chard  v.  Ames,  1 1'urh.  Sc  ^.  222 ;  Stanton  v.  ttall, 
2  ftuss.  &  M.  175;  l^yler  v.  Lake,  4  ^im.  l44;  2  ttuss.  &  ^f.  )Sl; 

J^ones  v.  Salter,  2  tluss.  tc  M.  208 ;  v.  Lyne,  \  Vounge,  S(J2; 

Kensington  v.  bolland,  ^  MyTne  5:  K.  184';  Graved  v.  fiolpfcth,  1 
^fm.  66,)  ttie  <)esign  oT  \his  note  is  \6  sWw  Vvhat  \he  li&Vr  n6w  U, 
rather  ihah  wtiat  it  recentty  was>  6r  what  ft  ought  to  fee-. 

The  steps  by  Wliich  the  doctrihe  first  stoWty  a*dvfth'c6(i,  and  Aeft 
suddenly  retrograded,  appear  to  fee  Ifees^: — fequiiy,  at  ih  eai^y 

Seriod,  permitted  a  woman  in  tfee  stat6  of  cot'6rture  to  haVe  ifee  sofe 
ominion  over  property,  as'wett  the  tor'pus  Ailhe  Inddhae,  ah(!l  ei^er 
Vith  or  without  tfee  machinery  of  a  lruslteeshij>,  Ihtts  <!tepartiDg  1r6ih 
the  principle  of  the  corhmon  taw :  at  a  'coWJ)aratiVety  modern  date, 
equity,  on  the  ground  of  its  competency  to  regulate  its  6wft  di^t'Ul^, 
%andioned  'the  desire, — mdeed  devised  th6  hieans, — of  rehde'ring 
separate  property  unalienafete  during  coverthre,  Vvhich  Was  efi^cted  by 
a  siteple  prohifeitioh  against  ahtiV^ipatiOn :  theh,  it  wis  hdd  (thbhgh 
a  contrary  opinion  had  prevailed,*  and  is  still  enlertairied  fey  a  feig^ 
au'thorily,)  that  an  unMienafele  ^rovis?dh  teoutd  hot  thhH  fefe  iatAe  !br 
a  male,  because  tfee  Jus  ^spohendi  is  infeerehl  in  JiW^>erty,  stofeje^t  dhW 
to  the  equitable  exceptivin  Tn  tavour  of  Cdvertxire:— tfeis  )[)rihcipfc 
equatly  ?eacfeed,  and  was  of  cburse  applied  to,  the  case  6t  att  unm'at- 
ried  feraate,  who  therefore,  n6t\vithstanding  tlie  prohibition,  mig^t 
dispose  at  pleasui-e:  and  as  it  was  determined,  more  reiJehtly,  tfeat  feer 
dispositioh,  while  actually  discovert,  was  not  liable  to  be  defeated  or 
abridged  by  future  coverture,  sh^  might  dispose  absolutely :  stiH  it  ^s 
the  general  itnpression  among  lawyers  (and  the  universal  praictfce  of 
conveyancers  accorded)  that  separate  estate  mSght  be  created,  aftd 
anticipation  restrained  by  a  gift  and  prohibition  made  and  imposed  as 

•  Sngii.  Py^W.  m^.  !06. 
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duiii(tt)9  drawn  up  in  utter  ignorance  or  contempt  of  Cha^.  IV. 
t^6linieal  fotto  and  phraseology. 

We  hare  thus  attempted  to  deduce  the  history  of  the  Concloiioti. 
law  of  real  property  down  to  the  ptesetot  time,  and  to 
make  a  practical  application  of  the  principles  developed 
iA  its  progress. 

In  tracing  the  ownership  of  land  from  its  originally 
simple  uncompounded  state,  our  attention  has  been  fixed 
on  the  two  great  epochs  formed  by  the  early  separation 
of  die  nse  from  the  possession,  and  by  the  abortive 
attempt  of  the  legislature  again  and  for  ever  to  conso*- 
lidate  them — an  attempt  which  terminated  in  the  com« 
inunication  to  the  legal  estate  of  some  of  the  popular 
qualities  of  the  use,  and  the  reproduction  of  the  ancient 
use  under  the  guise  of  a  modem  trust.  From  this 
sketch  it  will  appear  how  small  a  portion  of  our  real 
pdioperty  t^e  is  the  result  of  design.  Institutiotts, 
stem  and  oppressive  in  their  origin,  have  been  gradually 
htimaiil^Bedby  the  progress  of  opinion,  accident  favouring, 
ttoA  the  judicature  abetting,  the  difihsion  of  a  nore 

weN  dm^  tiieextstence  of  coverture  as  ^lin^  its  non-existetice,  or, 
indeed,  during  the  non-existence  of  the  object,  but  subject  of  coiAve 
to  be  swept  away  by  alienation  during  discoverture :  But  from  this 
point  tlie  doctrine  began  to  recede,  for  it  was  now  held  (Newton  v, 
field,  npr^)  that  the  prohibition  was  void  ah  initio,  unless  tiie  state 
ef  eoveKnte  was  co^existent  with  the  conraencement  of  the  gift,  to 
that  the  wosoan  must  be  married  at  the  death  of  the  testator  or  the  exe« 
cution  of  the  settlement :  and,  lastly,  it  was  held  (Massey  v.  Parker, 
supri,)  that  the  g(ft  itself,  so  far  as  it  assumes  to  create  sepatate  pro- 
p^^,  is  aDsd  voM  ah  itdfio,^  the  same  iogre^eat  of  cotftMpotvneoas 
oorertm^  be  wvtntmg. 

(a)  "  In  case  an  equitable  interest  is  sold,  it  is  clear  that  the  mere 
payment  of  the  purchase-money  would  operate  as  a  transfer  of  it.*'-^ 
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Chap.  IV.  grateful  policy.  While  fraud  and  fear,  the  cupidity  of 
monks,  and  the  turbulence  of  barons,  seeking  shelter 
from  the  penalties  of  mortmain  or  of  treason,  laid  the 
foundation — the  growing  spirit  of  freedom,  availing  itself 
of  legislative  imbecility  and  technical  astuteness,  reared 
the  superstructure — of  that  mixed  system  of  legal  and 
equitable  interests,  which,  however  elaborate  in  its  ma- 
chinery, and  subtle  in  its  abstruser  doctrines,  has  proved 
adequate,  as  well  to  satisfy  the  wants,  as  to  indulge  the 
wishes,  of  a  highly  cultivated  people. 
'  Yet  the  philosophic  observer,  who  takes  a  theoretical 
view  of  our  system  of  conveyancing,  is  struck  by  some 
peculiar  features,  which  he  cannot  readily  reconcile  with 
its  acknowledged  practical  efficiency.  He  remarks  that 
the  transfer  of  the  freehold  requires  a  complex  assur- 
ance; that  many  desirable  modifications  of  property 
cannot  be  effected  at  law  by  a  simple  and  direct  disposi- 
tion, but  must  be  reached  through  the  circuitous  medium 
of  uses,  deriving  legal  efEcacy  from  the  statute ;  that 
legal  ownerships  created  by  means  of  uses  are  exposed, 
along  with  estates  created  at  the  common  law,  to  acci- 
dents occasioned  by  the  rules  of  tenure — rules  which, 
though  no  longer  formidable  to  the  freedom  of  the  pro- 
prietor, yet  sometimes  exert  (as  in  the  instance  of  the 
destruction  of  contingent  remainders)  a  mischievous 
energy ;  and  that,  in  order  to  elude  their  force,  resort  is 
had  to  passive  trusts,  founded  upon  an  artificial  distinc- 
tion between  the  legal  property  in  the  subject  and  the 
equitable  right  to  the  enjoyment.  But,  although  our 
real  property  code  may  still  exhibit  some  vestiges  of  the 
iron  age,  yet  this  outline  of  its  history  will  sufiice  to 
show  how  various  causes  have  happily  concurred  to 
produce  a  total  change  in  the  severe  aspect  of  the  feudal 
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polity.    At  this  day  the  remnants  of  ancient  strictness  Chap.  IV. 
appear  but  as  specks  upon  the  general  excellence  of  the 
system^  and  even  these  are  gradually  yielding  to  judi-* 
cial  (a)  and  legislative  (b)  correction. 

(a)  The  di£Bculties  which  existed  in  regard  to  the  transfer  at  lam 
of  coDtiDgent  and  executory  interests,  have  been  lessened  by  the 
cases  of  Doe  ▼.  Martyn,  2  Man.  &  R.  485 ;  8  Bam.  &  C.  497 ; 
Christmas  v.  Oliver,  10  Bam.  &  C.  181.  Bensley  v.  Burdon,  2  Sim. 
&  Stu.  519;  [9ed  vide  2  Sugd.  Vend.  9th  ed.  264,  n.  b,;  see  Ex  parte 
Mary  Gill,  1  Bingh.  new  series,  p.  168,  and  note;  her  estate  was  not 
contingent,  but  vested,  7  Cmise's  Dig.  2d  ed.  by  White,  back  of  Table 
of  Contents.]  The  iartiout  operation  of  feoffments,  and  the  doctrine 
of  diuemny  have  received  some  modification  /rom  the  cases  of  Doe  v. 
Lynes,  3  Bam.  &  C.  388;  and  Doe  v.  Hall,  2  Dowl.  &  R.  38. 

(a)  Vide  infri,  chap.  V. 


(  M  ) 


CHAPTER  V. 

OF  THE  STATUTES  OF  3  &  4  WILLIAM  IV. 
RSLATIim  ro  REAL  PROPBRtT. 

Chap.  V.  THE  Acts  of  ParliaiD^nt  lately  passed  ti^i  taofBtdiafi 
the  Law  of  Real  Property,  thoUgh  occasionally  adverted 
to  in  the  preceding  chapters,  have  been  reserved  for 
separate  consideration.  For^  as  these  enactment  iiaTe 
regard  to  the  pfe-escteting  lav>  i&nd  suppose  ah  intiODBete 
knowledge  of  its  principles  and  practice^  and  as  all 
future  enactments  must  partake,  more  or  less,  of  the 
same  retrospective  character,  it  was  thought  desirable 
that  the  preceding  chapters,  with  the  forms  and  annota- 
tions by  which  they  are  accompanied,  (a)  should  exhibit 
a  distinct  and  independent  view  of  the  fundamental  rules 
of  real  property  and  the  modes  of  conveyancing,  as  they 
stood  anterior  to  the  recent  interposition  of  the  l^sla- 
ture.  Besides,  the  full  benefit  of  the  new  statutes  is 
reserved  for  after-times,  nor,  if  it  were  to  be  instantly 
felt,  could  those  statutes  be  said  to  have  wrought  any 
considerable  change  in  the  essential  features  of  the 
system,  so  far  at  least  as  the  writer  has  attempted  to  de- 
lineate them ;  and  were  it  not  for  the  practical  import- 
ance of  those  statutes,  and  the  deficiency  of  information 
respecting  them,  they  might  be  dismissed,  with  a  brief 
notice,  confined  to  an  indication  of  such  alterations  as 
affect  the  general  outline  presented  to  the  student  in  the 
previous  pages. 

(a)  Vide  infrii,  Precedents,  Part  K^ind  notes^ 


Of  these  act8>  the  Most  important^  As  it  ¥eg&^  the    Chap*.  V. 
practice  of  coAveyancing^  and  at  th^  nnxA^  time  the  tnt^t  Fimis  and 
distii^ished  as  well  by  exp^Httiental  boldness^  a»  by  f  ^^^wia!'^ 
sV^tematic  desij^  and  ekbolrate  exeidution,  is  the  ai^  tor  «.  74,  (Royal 

AttOLISHIKO  FIKE^  ANO   kECOVfiftkES^  AHD  BVIM«TFTIim  Aug,  1833.) 
HOftte  SIMPLE  MODES  OF  ASSURAlCClS.      Bttt  CVetl  Aii  act 

colflaulto  the  old  law,  and  ft  is  not  possible  to  app^eeiatift 
Ar  expound  its  protisions  Without  an  ack^uaintiikkice  with 
tlie  assuraiVces  which  St  has  stiperiseded) — ^Wilh  their 
Various  uses  ahd  modes  of  opeWitiOni  their  leaminltf)  and 
their  khgVlage.  Th^  principal  prbVisions  of  the  act  may 
bfe  cO^siAeretl  und^r  the  following  heads  ?—  * 

I.  The  ilbblition  of  fines  and  Recoveries  \{A)  With  thife  i.  AboiUion  of 

i»  »        %  »  m  •Oil*  1        fioM  And  roco* 

exception  of  cases  m  which  a  wnt  of  dedimus  or  other  yeries;  also  of 

in\k,  iA  the  r^gulisr  xi&at^  of  A  fttoe  or  i*coV*ry,  was  bZ^^ut^aia 

mked  Out  On  or  befbie  the  31 61  Dece«aber>  1^3)  ^HA  remainder- laeii. 

soBfect  Also  to  A  provision  (A)  by  Whbch  ehgik|peoMMt% 

coiftracti^d  befote  Ihe  act  tetate  iikto  opet%tiob>  to  4evy 

lloes  or  suffer  Ve^cveri^s^  aie  referred  to  ^  AssuiAMee  by 

deed  ihioHed  piirsuant  to  the  gene^l  p^ovisioil  of  the 

act  in  ^r^ard  to  IseOaAts  ih  tiil,  if  thM  Assoiatfee  wouM 

^  equivalent  to  the  fihe  Or  t^otery)  0¥,  if  Aol>  to  R  ep0- 

cid  d^  expttessly  purpOMiti^  to  prad^e  lihe  Ml  effi^ 

of  the  fitte  or  !teii!Overy>  ahd  which  ^ct  tiie  «ct  attrl^ 

hMiSSB  to  such  de^d.     Tf^  OpeTAlioil  of  tutiMhe  wMMAtil^ 

As  A  b^  to  issue  itt  tait  And  remaihder-men  (c)  is  fd«^ 

nk^^  A%Ay .  {d)   If  the  stti  hA^  stopped  hov^^  tbO  sMtHte 

fjf  We%tttfhfi(ter  S>  ^  etdn/^  ce^MHo^^udOf^^yi^)  ymxH 

htv^  iiecotered  its  oi'igi^  t^i^^  And  etilAited  oAtAHii 

would  consequently  have  ceased  to  be  alienMM^.     IH  ¥tL 

{h)  B.a.  (c)  13  Edw*l,  c.  1: 

(c)  ButL  Co.  litt.  373  b^  n.3. 
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Chap.  V.  gard,  therefore,  to  the  subsequent  clauses,  substituting 
other  modes  of  alienation  by  tenants  in  tail,  the  act  must 
be  considered  as  an  enabling  act.  The  power  of  break- 
ing through  the  fetters  of  a  strict  settlement,  as  that 
power  existed  under  the  old  law,  had  been  gained  by 
legal  cunning  and  established  by  judicial  connivance,  (a) 
in  contravention  of  the  statute  de  danis ;  but  the  right 
of  aliening  entailed  estates  is  now  openly  conferred  (i) 
and  exactly  defined  by  the  legislature  itself.  The  act, 
indeed,  provides  de  novo  a  code  comprising  the  whole 
law  of  alienation  by  tenants  in  tail,  as  well  as  by  married 
women,  assimilated  in  its  general  principles  to  the  old 
law,  but  at  once  more  simple  and  more  comprehensive. 

Fines  and  raco-  IL  The  confirmation  of  titles  impeachable  by  reason 
dfiiective,  rap-  of  ^^  insufficiency  of  fines  and  recoveries,  arising  either 
m  cwSdn'ciuis.  ^^™  defect  of  jurisdiction  in  the  court,  (c)  from  infor- 
mality in  the  proceedings,  (c2)  or  firom  the  want  of  a  legal 
tenant  to  the  prs^ripe;  (e)  and  the  relieving,  in  particular, 
of  titles  to  land  of  the  tenure  of  ancient  demesne  from  the 
confusion  in  which  they  are  for  the  most  part  involved 
by  the  efiTect  of  fines  and  recoveries  inadvertently  levied 
or  suffered  in  the  Court  of  Common  Pleas  at  Westmin- 
ster. Though  the  remedial  clauses  relating  to  ancient 
demesne  must  be  highly  acceptable  to  the  owners  of 
lands  of  that  tenure,  yet  as  their  operation  is  limited  to 
a  few  inconsiderable  districts,  it  is  enough,  in  this  place« 
to  have  referred  to  them.  As  the  other  provisions  under 
this  head  are  more  generally  interesting,  we  shall  notice 
them  in  detail. 

(a)  Taltarum's  case,  12  £dw.  4.  {£)  S.  7  and  8. 

(6)  S.  15.  (e)  S.  10  and  11. 

(c)  S.  5; 
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,  .... 

1.  By  the  concluding  branch  of  the  fifth  section^  fines  Chap.  V» 
and  recoveries  levied  or  suffered  in  courts  whose  juris*  Defect  of  jnris- 
dicdon  does  not  extend  to  the  lands  in  question^  or  even  ^^^^ 
in  courts  unlawfully  constituted  or  held  without  due  au* 
thority,  are  established.  This  is  undoubtedly  a  strong 
enactment.  Suppose  A.  tenant  in  tail  of  lands  l3ring  on 
the  verge,  but  without  the  pale,  of  the  jurisdiction  of  a 
local  court,  to  have  suffered  a  recovery  in  that  court, 
and  died,  leaving  an  eldest  son,  B.,  but  having  devised  the 
lands  to  his  younger  son,  C. ; — inasmuch  as  the  recovery 
is  absolutely  void,  B,  enters  and  enjoys,  and  exercises 
various  acts  of  ownership,  selling,  mortgaging,  or  settling. 
Afler  the  lapse  of  many  years,  an  act  of  parliament  de- 
clares the  recovery  valid,  defeats  the  title  of  B.  and  his 
alienees,  and  sets  up  the  title  of  C.  In  order  to  obviate 
this  and  other  possibly  injurious  effects  of  the  clauses 
under  consideration,  a  provision  (a)  was  added  by  which 
support  is  refused  to  fines  and  recoveries,  where  any  per- 
son, whom  the  fine  or  recovery,  if  valid,  would  have 
barred,  shall,  before  the  act,  have  had  dealings  with  the 
lands  on  the  faith  of  the  invalidity  of  the  fine  or  recovery, 
or  where  any  person  shall,  at  the  passing  of  the  act,  have 
been  in  possession  in  respect  of  an  estate  which  the  fine 
or  recovery,  if  valid,  would  have  barred.  It  is  not  clear, 
perhaps,  that  this  qualification  is  sufficiently  large  and 
precise  to  render  the  concluding  clause  of  the  fifth  sec- 
tion practically  just  and  safe.  An  able  writer  has  re- 
marked that  this  provision  "  precludes  the  possibility  of 
ascertaining  that  no  fine  or  common  recovery  has  been 
levied  or  suffered  of  any  given  property  without  search- 
ing, not  only  the  Court  of  Common  Pleas  at  Westmin- 
ster, but  the  records  of  every  court  having  peculiar  juris- 
diction throughout  England  and  Wales."  (b)    Even  this 

(a)  S.  12.  (6)  9  Jarm.  Conv.  403. 


Chak  v.  renark  is  net«  perhaps,  suffi<»eDt)y  pomladj  inaamiich  as 
it  would  appear,  thai  if  any  body  of  <*  paraona  had  «a- 
Mumid  to  hold  cciuvts  in  whioh  fines  or  eommon  recoveries 
had  been  levied  or  suffered,  (i.  e.  the  fonsas  ol  fioea  and 
leoeverica  had  been  gone  through,)  and  aiieh  oeurls 
should  be  unlawftil  cur  held  vitheul  due  a«lh«ii^,*' 
(which,  indeed,  seems  to  hf  inplied  by  the  weord  0$r 
$umed,)  then  fines  or  vecoyeries  ^^  levied  or  sufiered  in 
such  unlawftil  or  unauthorised  courts"  would  be  rendered 
valid  by  the  act.  In  short,  it  is  enough  to  know  that 
there  was  the  semblance  of  a  court  pretending  tide  to 
eplertain  proceedings  in  the  nMure  ef  fines  and  reeo* 
veries,  with6ut  inquiring  into  the  extent  of  its  juriadie- 
tion,  or  Ae  legality  of  its  constitution, 
--errors  in  form.      0.  Titles  are  much  indebted  to  the  seventh  and  eighth 

sections,  which  cure  defeots  occasioned  by  errora  in 
names  find  by  misdescriptions  and  omissions  of  paroels» 
without  further  amendment,  (unjesf  any  court  of  oompe* 
tent  Jurisdiction  shall  have  refused  to  abends)  (a)  hut 
mere  espe^ally  to  the  tenth  and  eleventh  sections,  whieh 
—want  of  a  oure  defects  occasioned  by  non-inrolment  within  4n€ 
Sieprtfc^!       ^"^  ^  ^  bargf^in  and  sale  to  make  a  tenant  to  the 

pra^ipe,  or  the  nonnconcurrenoe  of  the  ownf  p  of  the 
legal  flpeehold  in  making  the  tenant^  provided  the  bene- 
ficial omiev  of  the  fireehold  in  possession  shall  within 
the  time  limited  fiir  making  the  tenant  have  conveyed  ip 
the  tenant.  The  non-inrolment  clause  applies  (o  the 
single  case  of  a  bargain  and  sale  wfthin  the  statute  af 
Henry  8;  purporting  to  make  the  tenant;  \t  does  not 
cure  noncompliance  with  any  other  statute  requiring 
inrolment  or  registration,  nor  extend  to  any  case  in  whieh 
the  deed  to  make  the  tenant  is  insufficient  by  reason  of 
the  non«inrolment  of  a  pT'eviaua  bargain  and  sale.    Sup- 

(s)  S.  12. 


nmr  WATuraa  itxxiATiH«  to  «iAt.  mwsmTv.  M 

pott  thai  A.>  tenant  fior  life,  remainder  to  B*  in  tail»  be-    Qeu^,  Y. 


eiune  bankruiit;  B«  purchased  and  obtained  a  conveyanee 
of  A«'e  life  eetate  ^m  the  assignees^  and  then  0Qii?e]Fed 
to  A  tenant  to  the  prsMsipe,  and  aulfered  a  rteofery,  but 
the  bargain  and  8ale(a)  of  the  oommimiouera  (which 
f^tatod  onljr  from  the  tsme  of  inrolment)  wat  not  inroUed 
tiU  after  the  oonyejranoe  from  the  assigneea^^-^the  reeo^ 
my  woold  be  badj  and  not  helped  by  thia  enactment,  as 
weU  beeauae  the  bargain  and  aale  was  not  within  %ht 
Statute  of  Inrolmenta,(i)  aa  because  it  did  not  purport  te 
makt  the  tenant  Nor  doea  this  provision  aj^pear  to  do 
BW>re  than  enlai^e  indefinitely  the  time  fot*  inrolment. 
The  provision  relative  to  the  non-eoneurrenee  of  the  legal 
owner  will  be  readily  and  jusdy  appreciated  by  all  who 
have  had  any  experlenoe  in  titles  derived  under  reooveries. 
One  example  will  sufflee  !<-<Lands  are  limited  to  the  use 
of  A«  for  the  life  of  B<,  upon  trust  for  B.,  with  remainder 
to  C«  in  tail,  with  remainders  over ;  B«  alone  conveys  to 
a  t^MUt  to  the  prseoipe,  and  suffers  a  recovery,  whieh  of 
eourse  is  void  for  want  of  the  legal  Ireehold ;  but  as  B. 
was  beneficially  entitled  to  an  estate  of  ii<eehold  in  pos« 
sesaton  and  did  convey  to  the  tenant,  the  recovery  is  made 
valid  by  the  act.  It  may  possibly  be  doubted  whether  the 
act  has  contemplated  the  case,  where  A^  the  legal  firee*> 
bolder,  is  a  conveying  party  to  the  deed  for  miking  the 
tenant,  but  owing  to  some  infoimality,  (as  the  want  of  a 
lease  for  a  year,  or  livery  on  a  feoffment,  &c.)  he  does  not 
qffectuaUy  convey ;  it  is  conceived,  however,  that  this 
oaio  would  fall  within  the  words  *^  in  consequence  of  any 
person  in  whom  an  estate  at  law  was  outttanding  having 
omtud  to  make  the  tenant/'  But  it  is  clear  that  a  reco* 
very  void  for  want  of  an  effectual  legal  conveyance  by  a 

(a)  Sed vide  i  &2  V^ill.  4,  c.  56,  s.  26. 
(6)  Fufetn/rd,  Free.  16,n. 
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Chap.  V,  person  seised  at  law  for  bis  own  benefit  is  not  aided  by  the 
statute.  Thus  if  lands  are  limited  to  the  use  of  A«  for 
lifei  with  remainder  to  B.  in  tail,  with  remainders  over ; 
and  A.  conveys  by  release,  without  a  lease  for  a  year,  or 
a  feoflhient  without  livery,  to  make  a  tenant  to  the'prse- 
cipe,  and  suffers  a  recovery,  which  of  course  is  void,  the 
act  would  not  make  the  recovery  good,  and  it  would  avail 
nothing  that  the  conveyance  of  A.  was  sufficient  to  pass  his 
interest  in  equity.  The  instances  are  very  numerous  in 
which,  firom  ignorance  or  carelessness,  the  concurrence  of 
persons  seised  as  trustees,  mortgagees,  8cc.  of  the  imme^ 
diate  legal  freehold  in  making  a  tenant  was  omitted  to  be 
procured ;  and  cases  have  occurred  in  which  it  was  a 
point  of  great  nicety  whether  the  legal  freehold  was 
outstanding  in  trustees  or  not,  and  in  which  recoveries 
were  suffered  either  in  the  confidence  that  the  legal 
freehold  was  not  outstanding,  or  on  the  speculation  that 
such  might  be  the  result  of  a  judicial  decision.  Thus,  in 
a  late  case,  estates  of  very  great  value  were  devised  to 
trustees  in  terms  which  rendered  it  questionable  whether 
they  took  the  legal  fee,  or  only  the  legal  freehold  for  the 
life  of  A.,  who  was  made  beneficial  tenant  for  life,  with 
remainder  to  B.  in  tail,  with  remainders  over,  and  who 
alone  (the  trustees  being  adverse)  conveyed  to  a  tenant  to 
the  praecipe,  upon  which  a  recovery  was  sufieired  by  B. ; 
— if  the  trustees  took  the  legal  fee,  then  the  entail  and 
remainders  were  equitable,  and  well  barred  by  the  re- 
covery, but  if  they  took  the  legal  fireehold  only,  the 
recovery  was  bad,  and  the  person  in  possession  would 
probably  have  been  evicted  from  these  large  possessions, 
but  for  the  intervention  of  the  legislature,  which,  by  the 
provision  in  question,  remedied  the  defect,  or  rather 
supplied  a  title. 
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III.  The  substitution,  for  the  barring  of  an  estate    Chap.  V. 
tail,  and  all  estates  and  interests  to  take  effect  after  the  m.  Mode  of 
determination  or  in  defeazance  of  the  estate  tail,  of  an  ^Suted^*"**" 
assurance  by  deed,  (a)  (i.  e.  a  writing  under  seal,)  to  be  barring  entaib 
]nrolled(&)  in  the  Court  of  Chancery  within  six  calendar 
months  after  the  execution. 

The  inrolment  requisite  for  the  purpose  of  giving  inrolmentundef 
efiect  to  a  disentailing  assurance  under  the  act  does  aoM^notraper- 
not  excuse  a  non-compliance  with  the  requisition  of  any  "^®  inrolment, 

*  ^   ^     ^  "^    prescnbed  by 

other  law  in  regard  to  inrolment  or  registration;  so  that,  any  other  law. 

if,  for  instance,  the  lands  lie  within  a  registry  district,  the 

deed  must  also  be  registered,  and  if  the  transaction  be 

within  the  annuity  acts,  a  memorial  must  be  inroUed. 

But  the  inrolment  may  be  operative  for  several  purposes, 

where  inrolment  in  the  same  court  and  within  the  same 

period  will  satisfy  the  law  in  each  case,  (c)     Where  the 

deed  is  intended  to  have  the  double  operation  of  barring 

an  entail  and  passing  the  estate  of  a  married  woman,  it 

must  be  perfected  with  the  distinct  ceremonies  appro* 

priated  to  those  several  objects. 

The  assurance  must  be,  or  must  purport  to  be,  an  Necessity  of  a 
actual  conveyance  inter  vivos,  adapted  to  pass  the  legal  an^^deedL 
inheritance,  (^  as  a  feoffment,  (e)  a  lease  and  release,  a 

(a)  S.  40.  (b)  S.41. 

(c)  27  Hen.  8,  c.  13 ;  9  Geo.  2,  c.  3d. 

{d)  "  And  be  it  further  enacted,  that  every  disposition  of  lands 
-^  under  this  act  by  a  tenant  in  tail  thereof,  shall  be  effected  by  some 
"  one  of  the  assurances  (not  being  a  will,)  by  which  such  tenant  in 
-^  tail  could  have  made  the  disposition  if  hU  estate  were  an  estate  at 
law  in  fee  simple  absolute ;  provided,  nevertheless,  that  no  disposi- 
tion to  be  made  by  a  tenant  in  tail  shall  be  of  any  force,  either  at 
^  law  or  in  equity,  under  this  act,  unless  made  or  evidenced  by  deed; 
**  and  that  no  disposition  by  a  tenant  in  tail  resting  only  in  contract, 
'<  either  eipress  or  implied,  or  otherwise,  and  whether  supported  by 
(e)  Fti/e  in/r^.  Free.  No.  1,  3. 
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Chap.  V.    bargain  and  sale,  (a)  or,  if  the  estate  tail  be  not  in  pos- 

session^  a  grant.  (6)    It  is  not  enough^  on  the  one  hatidi 

that  the  instrumenC  is  a  deed^  unless .  it  be  adequate  to 

pass  the  estate  of  the  tenant  in  tail,  considered  as  a 

legal  fee  simple,  nor,  on  the  other  hand,  Chat  it  is  en 

assurance  adequate  to  pass  such  estate,  unless  it  be  also 

a  deed* 

The  necesntjr  of .    Whether  the  estate  tail  be  legal  or  equitable,  vested 

ance  extends^to  ^^  Contingent;  or,  having  been  once  legally  vestedi  ii  Has 

Md  ri*hts^***     been  divested  arid  turned  to  a  right ;(c)  nay,  even  if  die 

operation  of  a  previous  fine  with  proclamations,  or  a  pre- 
vious assttrance  under  the  act  itself  h(is  absolQtely 
barred  the  issue  in  tail,  and  reduced  the  entail  to  the 
shadovry  privilege  of  barring  claimants  in  remainder  ot 
reversion; — still  the  tenant  in  tail,  or  the  would-be 
tenant  in  tail,  must  be  treated,  for  the  purposes  of  this 
act,  as  having  a  legal  estate  in  fee  simple  in  the  land, 
and  must  convey  by  one  of  diose  ordinary  modes  <rf 
assurance  which  die  law  has  appropriated  to  the  trans- 
fer of  freehold  interests.  The  act,  in  requiring  a  legal 
conveyance,  as  well  of  estates  in  the  lend)  as  of  unsub- 
stantial rights  ^nd  equities  in  respect  of  the  land,  may 
be  thought  to  have  strained  the  application  of  technical 
forms  beyond  technical  reasoning;  but  it  was  the  policy 
of  the  legislature,  while  it  abolished  the  old  solemnities, 

'*  a  Valuable  or  meritorious  considemtibn  or  not,  shall  be  of  ahy  force 
"  at  law  or  in  equity  under  this  act,  notwithstanding  such  disposition 
"  shall  be  made  or  evidenced  by  deed/^ — S.  40.  For  this  clause 
the  writer  is  respdns^Ie;  two  o>  three  other  stiggestions,  particularly 
one  in  regard  to  the  express  exclusion  of  the  jurisdiction  of  equity, 
were  adopted.  The  eminent  lawyer  whose  name  is  prefixed  to  this 
work  took  considenible  interest  in  the  bill;  but,  allowing  for -such 
casual  assistance,  on  minor  (k>int8,  the  merit  df  the  plan  and  eiie- 
cution  of  the  statute  belongs  wholly  and  exckoiVely  to  Mr.Bi^ie. 

(a)  Vide  S.  4t.  <c)  S.  1.  Defmitions. 

{h)  Vide  mfri,  Prac.  No.  10.    . 
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axid  substituted  more  simple  modes  of  assurance,  still  to  Chap.  V. 
exact  the  observance  of  ceremony,  and  to  prevent  settle- 
ments, framed  for  the  most  part  with  caution  and  deli- 
beration for  the  purpose  of  preserving  estates  in  fami- 
lies, from  being  annulled  by  instruments  unadvisedly 
prepared,  or  inadvertently  executed. 

But  it  should  be  observed,  that  the  words  of  the  act  Modtofaisv- 
lure,  "  as  if  his  estate  were  an  estate  at  law  in  fee  simple  H^rtaincd. 
absolute,'*  wh^ch  must  be  interpreted  '^  as  if  an  estate  in 
be  simple  absolute  occupied  the  very  place  of  the  estate 
tail;"  so  that  if,  for  example,  an  estate  tail  be  expectant 
on  a  particular  estate,  an  assurance  adapted  to  pass  a 
nemainder  in  fee  will  satisfy  the  enactment.  The  test, 
therefore,  to  be  applied  in  order  to  ascertain  the  appro- 
priate mode  of  assurance  is — first,  to  consider  the  person 
intending  to  convey  as  owner  of  a  legal  estate  in  fee 
simple;  and  secondly,  to  consider  tbe  positipn  which  that 
estate  would  ocqupy,  having  regard,  too,  to  the  nature  of 
the  subject. 

In  order  to  assist  in  the  practical  application  of  the  — shewn  bj  ex- 
new  enactments,  it  may  be  useful  to  intersperse  from  l^jf^. 
time  to  time  a  few  examples.    In  illustration,  therefore,  *^*®  cnt"l»« 
of  the  preceding  position,  let  us  suppose  the  lands 
limited  to  A.  in  tail,  with  remainders  over;  here  it  is  ob- 
vious that  A.  must  convey  by  feoffment,  lease  and  release, 
or  bargain  and  sale,  because  if  A.  were  seised  in  fee 
simple  in  possession,  he  must  adopt  one  or  other  of  these 
modes  of  assurance ;  but  if  the  subject  of  the  intail  were 
an  advowson,  or  other  ihcorporeal  hereditament  lying  in 
grant,  then  a  deed  of  grant  would  be  the  appropriate  kind 
of  assurance.    Again,  if  lands  are  limited  to  the  use  of 
A.  in  &e,  upon  trust  for  B.  in  tail,  with  limitations  over, 
B.,  though  haying  merely  an  equitable  right  to  an  esta,te 

h9 
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Chap.  V.  tail,  must  pursue  the  very  same  form  of  assurance  as  if 
he  were  seised  of  a  legal  estate  tail,  just  as  an  equitable 
tenant  in  tail,*  with  limitations  over,  must,  before  the  sta- 
tute^ have  gone  through  the  form  of  a  common  recovery. 
In  this  respect  the  act  has  established  uniformity,  and 
preserved  the  analogy,  though  the  case  of  an  equitable 
estate  or  interest  requiring,  in  order  to  pass  or  bind  it,  the 
extraordinary  mode  of  assurance  prescribed  by  law  in 
regard  to  alienation  by  tenants  in  tail  or  married  women, 
forms  now,  as  it  formed  before  the  statute,  the  single  ex- 
ception to  the  principle  that  a  mere  equity  may  be  disposed 
of  by  any  instrument,  however  informal,  which  expresses 
the  intention.(a)  It  should  be  observed,  that  in  the  case 
last  put,  the  concurrence  of  A.,  the  trustee,  would  be 
wholly  unnecessary,  except  for  the  purpose  of  completing 
the  legal  t\t\e  in  B,,  or  his  alienee,  which  the  trustee  could 
not  be  called  upon  to  do  till  the  equitable  fee  had  been 
acquired  by  means  of  an  assurance  under  the  act  It  is 
hardly  necessary  to  state  that  whether  the  equitable  entail 
be  created  by  an  actual  conveyance  or  settlement,  or  by  a 
mere  executory  trust  or  contract,  the  same  formality  must 
be  observed.  But  if  lands  are  limited  to  A.  for  life,  re- 
mainder to  B.  in  tail,  with  remainders  over,  then  a  deed 
of  grant  would  be  a  sufficient  assurance  by  B.  under  the 
act,  though,  as  we  shall  presently  see,  no  assurance  by 
him,  without  the  consent  of  A.,  would  be  effectual  to  de^ 
feat  the  remainders.  If  the  lands  are  limited  to  the  use 
of  A.  in  fee,  upon  trust  for  B.  for  life^  and  after  B.*s 
death,  upon  trust  for  C.  in  tail,  with  limitations  over,  the 
same  observations  will  apply.  In  every  case,  the  ques- 
tion to  be  asked  is,  not  whether  the  estate  or  interest  of 
the  tenant  in  tail  be  of  such  a  quality  as  to  demand 
or  admit  of  a  legal   conveyance,   but  what  mode  of 

(a)  Vide  suprky  85. 
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assarance  would,  if  the  estate  or  interest  were  a  fee    Chap.  V. 
simple  at  law,  be  necessary  to  convey  it? 

Cases  may  occur  in  which  there  exists  only  a  right  to  —by  examples 
an  estate  tail,  or  in  which  nothing  remains  but  the  bare  toanestateiiil, 
capacity  of  defeating  the  right  of  the  ulterior  claimants,  JJeSiSe^' 
Thu^,  if  A.,  tenant  in  tail,  with  remainders  over,  had 
enfeoffed  B.  in  fee,  thereby  discontinuing  the  estate  tail, 
and  putting  the  issue  and  remaindermen  to  their  right  of 
action,  A.,  or  his  issue,  intending  to  perfect  the  title  of 
B.,  must  adopt  the  same  mode  of  assurance  as  if  no  pre- 
vious alienation  had  taken  place.  So,  even  if  A.  had 
conveyed  to  B.  by  fine  with  proclamations,  still  it  would 
be  requisite  that  A.,  or  his  issue,  should  convey  as  if 
seised  in  possession  of  the  legal  fee.  Yet  in  the  last 
example,  A.  or  his  issue,  had  by  the  effect  of  the  fine, 
(as,  in  the  previous  example,  A.  had  by  the  effect  of 
tbe  feoffinent,)  been  absolutely  denuded  of  all  estate, 
right,  and  interest,  at  law  and  in  equity,  retaining 
only  the  power  of  excluding  those  in  remainder  or 
reversion  after  the  estate  tail,  and  thus  establishing  the 
defective  title  conferred  by  the  original  assurance. 
Before  the  statute,  tides  so  circumstanced  were  reme- 
diable only  by  a  recovery  to  be  suffered  by  A.  or  his 
issue,  who  could  not  have  sufiered  an  effectual  recovery 
without  the  assistance  of  B.,  the  alienee,  who  had  the 
legal  freehold,  and  must,  therefore,  have  made  the  tenant 
to  the  praecipe.  Now,  the  same  result  may  be  obtained 
by  the  lease  and  release  of  A.,  or  his  issue,  who,  having 
not  a  remnant  of  interest  left,  must  convey  like  one 
estated  in  fee,  while  B.,  in  whom  the  fee  (defeasible, 
indeed,  but  still  the  legal  fee),  substantially  resides,  need 
not  convey  at  all*  This  is  the  extreme  case  in  which  the 
statute  exacts  a  solemn  conveyance  where  it  has  not 
even  the  semblance  of  a  subject  on  which  to  operate; 
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Chap.  V.  but  it  will  probably  appear  that  facility  and  certainty  in 
practice,  if  not  consistency  in  principle,  were  best  con- 
sulted by  extending  the  requisition  of  a  legal  assurance  to 
every  possible  case.  It  should  be  observed  that  titles 
may  be  in  a  similar  predicament  in  consequence  of  im- 
)>erfect  assurances  by  tenants  in  tail  subsequently  to  the 
statute.  Thus,  if  lands  are  limited  to  A.  foe  life,  remainder 
to  B.  in  tail,  with  remainders  over,  and  B.  conveys  to 
C.  by  an  assurance  infolled  under  the  statute,  widiout 
the  consent  of  ^l/Vas  protector,(a)  C  would  acquire  a 
base  or  determinable  fee,  which  might  at  a  subsequent 
period  be  enlarged  into  a  fee  simple  by  the  assurance 
of  B.  or  his  issue,  with  the  consent  of  A.,  if  living,  or  if 
dead,  at  the  pleasure  of  B*.  or  his  issue.  But  in  pur- 
suing these  remarks  in  this  place,  we  should  be  antid- 
pating  in  some  degree  considerations  pertaining  more 
properly  to  other  divisions  of  our  subject. 
General  ctuUon      The  best  advice  which  can  be  given  to  the  general 

as  10  the  mode  ...  • 

of  astorance.  practitioner,  is  to  adopt  in  every  case  the  common  assur- 
ance by  lease  and  release,  inrollmg  both  instruments^  It 
can  rarely  happen  that  he  would  thmk  of  resolrting  to  a 
feoffment;  a  covenant  to  stand  seised  is  still  further  re- 
moved from  ordinary  use ;  a  grant  supposes  the  cade  of 
an  estate  tail  in  remainder,  or  of  an  incorporeal  sub- 
ject,  and  its  use  requires  some  degree  of  knowledge 
and  discrimination.  It  may  be  thought,  however,  that 
a  bargain  and  sale  inrolled  is  the  natural  and  proper 
assurance.  But  the  circumstances  of  ^e  unfitness 
a  bargain  and  sale  where  uses  are  required  to  be 
raised  upon  the  conveyance,  (&)  and  of  its  requiring 
a  five  pound  stamp  where  it  does  not  also  operate 
as  a  mortgage  or  conveyance  upon  sale,  will  exclude 
it  from  general  use.    With  respect  to  an  assurance  by 

(a)  Vide  in/rit,  106.  (h)  Vide  mfrh.  Free.  No.  12,  n.  (43). 
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lease  and  release^  or  by  grants  some  practilienera  have  felt  Chap*  V. 
aa  appeehension  lest,  if  no  precaution  were  taken,  a  con* 
veyaace  to  ■  uses  by  tenant  in  tail,  framed  as  a  lease  and 
release  or  grant,  and  intended  to  operate  as  such^ 
skould  take  efiect,  by  reason  of  the  ihrolment,  as  a  bar* 
gain  and  sale,  and,  consequently,  vest  the  legal  fee  in 
the  istended  re-lessee  or  grantee  to  uses;  and  the.anti-* 
dote  proposed  is  the  omission  of  the  words  ''  bargain  and 
sell."  But  it  iJB  clear  that  unless  the  conveyance  were 
incapable  of  opera^ng  in  its  primary  character  of  a  lease 
and  release  or  grant,  the  courts  would  not  give  it  effect 
in  its  secondary  character  of  a  bargain  and  sale ;  and  it  is 
equally  clear  that  there  is  no  magic  in  the  words  "  bar- 
gain and  sell."  A  more  effectual  expedient,  where  the  na- 
ture of  the  transaction  does  not  preclude  it,  (as  it  neces- 
sarily does  in  the  instance  of  a  purchase  or  a  mortgage,) 
is  to  avoid  inserting  a  pecuniary  consideration. 

As  it  is  requisite  to  inrol  the  assurance  at  length,  it  EzpedieDcy  of 
will  often  be  found  expedient  that  the  tenant  in  tail  TOofineirto^Uie 
should  acquire  the  dominion  over  the  fee  by  a  simple  P^fpoae  of  ac- 

*  "^  *       quiring  the  fee. 

conveyance  to  a  third  person,  to  his  (the  tenant  in  taiFs) 
own  use  or  to  uses  in  his  &vour,  previously  to  an  in- 
tended sale  or  settlement,  or  especially  an  intended  in- 
cumbrance of  a-  temporary  description:  The  nature  of 
the  provision  made  by  the  act,  and  to  which  we  shall 
hereafter  advert,  in  regard  to  alienations  {or  a  limited 
purpose,  renders  it  particularly  inexpediept  to  disentail 
through  the  medium  of  a  mortgage. 

The  cautious  practitioner  will  procure  the  person  --ofprocariDg 

-  -  ,      the  executioD  by 

named  as  re-lessee  or  grantee  to  uses  to  execute  the  the  grantee. 
deed,  lest  he  or  his  heirs,  by  disdaiming  the  convey- 
ance, should  raise  a  question  as  to  the  validity  of  the 
title  founded  upon  it 
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Chap.  V.  It  is  clear  that  no  covenant  or  contract,  though  under 
Inefficacy  of  ^^^^>  ^^^'  ^  of  any  avail  as  against  the  issue  in  tail,  re- 
contracts  ;  and   mainder-man,  or  reversioner.    AH  equitable  relief,  in  the 

exclunonof  ^  ^*  ^ 

eqoiuble  relief,  case  of  a  defective  or  informal  assurance,  is  expressly 

and  anxiously  excluded.(a)  The  all-absorbing  nature  of 
equity,  ever  seeking  to  insinuate  its  jurisdiction,  ren- 
dered that  precaution  necessary.  There  was  danger 
lest,  after  the  legislature  had  abolished  the  ancient 
solemnities,  and  conferred  upon  tenants  in  tail  the  power 
of  conveying  as  if  seised  in  fee  simple,  without  any  other 
ceremonies  than  sealing,  delivery,  and  inrolment,  equi^ 
should  step  in  to  enforce  the  mere  contract  of  a  tenant 
in  tail,  founded  on  valuable  or  meritorious  considera- 
tion; just  as,  in  the  case  of  a  settlement  to. such  uses  as 
A.  shall,  by  deed  inrolled  in  Chancery  within  six  calen- 
dar months  after  the  execution,  appoint, .  and,  in  default 
of  appointment,  to  uses  in  strict  settlement,  equity  would 
certainly  supply,  in  favour  of  a .  purchaiser,  wife,  child, 
or  creditor,  the  non-observance  of  the  prescribed  forma- 
lities. (6) 

As  an  instrument  in  the  form  of  a  covenant  will  not 
bind  the  issue  or  remainder-man,  care  must  be  taken  to 
adopt  in  all  cases  the  form  of  a  legal  assurance,  disre- 
garding as  well  the  state  of  the  title  as  the  nature  of  the 
transaction.  Thus  a. further  charge  is  commonly  ef- 
fected by  way  of  covenant;  but  if  A.,  tenant  in  tail, 
having  mortgaged  for  a  term  of  years  only,  wishes  to 
further  charge,  then,  as  the  existing  disposition  binds 
the  issue  and  remainder-man  to  the  extent  only  of  letting 
in  the  incumbrance,  a  deed  of  covenant  will  not  be  ef- 
fectual, but  the  tenant  in  tail  must  in  terms  re-demise 


Caution  as  to 
covenants. 


(a)  S.  47. 


(6)  Sugd.  Pow.  5th  ed.  355. 
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and  confirm.  The  caution  here  given  does  not^  of  course,  Chap.  V. 
extend  to  a  covenant  to  stand  seised,  which  under  the 
operation  of  the  statute  of  uses  is  become  a  legal  as- 
surance, and  may  therefore  be  employed  for  the  pur- 
pose of  unfettering  an  entailed  estate  in  the  few  cases  to 
which  it  is  applicable. 

The  deed,  if  inrolled  within  the  prescribed  time,  takes  The  aMurance 
e£fect  from  the  execution,  as  if  inrolment  had  not  been  ™y«^*»"»^ 

'  rolled, 

reqiiired,  (a)  but  a  purchaser  for  vahuible  consideration 
under  a  subsequent  deed  previously  inrolled  takes  pre-- 
cedence.  (b)  This  clause  appears  to  be  a  broad  and  un- 
qualified adoption  of  that  principle  of  registration  which 
gives  priority  to  the  instrument  first  registered.  Even 
the  General  Registry  Bill  did  not  attempt  to  go  that 
length,  but  provided  a  caveat  and  other  guards  against 
surprise  and  fraud.  The  act  does  not  require  an  inden-  .and,  if  a 
ture;  but  if  the  assurance  adopted  be  a  bargain  and  s"i|^li?Li 
sale,  it  must  be  by  deed  indented,  (c)  though  by  the  ex- 
press provision  of  the  act,  inrolment  within  six  ca- 
lendar (d)  months  is  sufficient 

The  mention  of  an  indenture  suggests  the  observation  Contingent  in- 
that  fines  were  sometimes  resorted  to  for  the  purpose  of  ^'^nTw*^^ 
binding,  and  even  passing,  contingent  interests  by  way  iD<ientare. 
of  estoppel ;  {e)  but  as  an  indenture  (which,  if  intended 
to  operate  by  estoppel,  should  not,  (f)  by  recital  or  other- 
wise, disclose  the  actual  state  of  the  title,  and  which,  in 

(a)  S.  74. 

(c)  27  Hen.  8,  c.  16. 

(d)  Vide  suprdy  59;  infrU,  Prec.  No.  12,  n.  (43). 

-  (e)  Doe  V.  Martyn,  8  Barn.  &  C.  497 ;  2  Mann^  &  R.  485 ;  Doe 
«.  OUver,  10  Barn.  &  C.  181. 

(f)  Right  V.  Bucknell,  8  Bam.  &  Adolph.  278 ;  Hermitage  v,  Tom- 
kins,  2  Lord  Aaym.  729 ;  Co.  Lilt.  352,  b. 
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C^AF.  V.    the  case  of  a  married  woman,  must  be  attended  with  the 
solemnities  prescribed  by  this  act,  (a)  )  is  equally  con^ 
elusive,  {b)  it  was  not  necessary  to  make  any  special 
provision  with  reference  to  such  interests* 
Tenaoto  in  tail       The  stat.  1 1  Hen.  7,  c  SO,  relative  to  tenants  in  tail 
viri.  €x  provisione  vtn,  is  repealed,  ex<%pt  as  to  lands  com- 

prised in  any  settlement  made  before  the  passing  of  the 
act ;  (c)  so  that  if,  before  the  passing  of  the  act,  lands 
Were  limited  by  A.  to  the  ose  of  himself  A.  for  life,  re- 
mainder to  B.  his  intended  wife  for  life,  remainder  to  the 
heirs  of  the  body  of  B.  by  A.  (a  common  form  of  settle- 
ment in  the  country) ;  B.,  who  would  be  tenant  m  tail  e^ 
provisione  viriy  could  not,  in  the  event  of  her  surviving 
her  husband,  and  there  being  an  heir  in  tail,  bar  the  in- 
tail  without  the  consent  of  such  heir. 
IV.  Inttitetion       IV.  The  interposition  of  a  new  conservative  wwer  in 

of  a "  fntQtJttMr  ^  *^ 

of  vbe  Mttl^-/  the  shape  of  a  '^  protector  of  the  settlement.**  {d)  Undor 
the  old  law,  a  tenant  in  tail  in  remainder  esptctuit  on 
an  estate  of  freehold,  could  not  sufler  a  reooviery  with 
efiect  without  the  concurrence  of  the  freeholder,  for  it 
was  necessary  that  the  person  against  whom  the  process 
issued  should  be  invested  with  the  immediate  freehold, 
or,  in  other  words,  that  there  should  be  what  was  tech- 
nically called  a  tenant  to  the  precipe.  Sometimes  the 
freeholder  was  beneficially  entitled ;  spiaetimes  he  was  a 
mere  trustee: — ^in  either  case  he  might  refuse  to.jein. 
Accident  often  conferred  upon  a  stranger,  in  point,  of 
interest  and  duty,  the  important  power  of  constituting  a 
tenant  to  the  prsecipe,  while  it  deprived  the  beneficial 

(a)  Vide  infr^  127. 

(6)  VideSMtAey  v.  BurdoD,  and  Exparte  Mary  Gill,  fupr^  89,  n. 

(c)  S.  ir. 

((0  S.  22. 
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possessor,  to  whom  that  power  would .  seem  more  pro-  Chap.  V . 
perly  to  have  belonged,  of  all  control  and  voice  on  the 
occasioD.  Besides,  much  investigation  and  attrition 
were  requisite  in  order  to  ensure  a  good  tenant  to  the 
prsecipe,  and  numerous  recoveries  fiuled  for  want  of  a 
sufficient  tenant  If  tho  legislature  had  omitted  to  sub- 
stitute any  ceremony  for  the  check  afforded  by  the  ne- 
oessity  of  constituting  a  tenant  to  the  prascipe,  the  adult 
son,  tenant  in  tail,  would  have  been  enabled  at.pkasure 
to  defeat  the  fiimily  settlement  against  the  wish  of  the 
pareat,  tenant  for  life ;  on  the  other  hand,  if  the  legis- 
lature had  provided  a  strictly  analogous  check,  it  would 
liave  given  its  deliberate  sanction  to  an  imperfect  and 
arbitrary  species  of  protection,  indirectly  resuhing  from 
the  forms  of  the  old  law,  and  appearing  altogether  ab- 
aurdand  unintelligible  when  detached  from  the  judicial 
proceeding  of  which  those  forms  were  the  legitimate 
basis.  Instead  of  confiding  the  rights  of  the  remainder-  9  - 
nan  to  the  technical  subtleties;  of  a  A^itious  process,  the  ^  jf 
framer  of  the  act  has  originated,  on  principles  ^of  reason  i, 

and  policy,  a  new  functionary,  under  a  denomination  ^^i  ; 

before  unknown  to  the  legal,  though  not  to  the  oonsti-  j 

tutional  history  of  the  country.    The  proteetovship  \s  ' ' 

c(mMnitted(a)  (suliject  to  certain  exceptions  and  pro- 
"visions  applicable  to  particular  cases)  to  the  owner 
(or  to  the  person  who,  but  for  an  absolute  alienation, 
whether  voluntary  or  involuntary,  would  have  been  the 
owner,)  of  the  prior  beneficial  estate,  or  of  the  first  of  se- 
yeral  prior  beneficial  estates,  created  by  the '^ome  settle- 
ment which  creates  the  intail,  being  an  estate  for  years 
determinable  on  a  life  or  lives,  or  any  greater  estate  other 

(a)  S.  22. 


•i 
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Chap.  V. 


Asgurance  of 
tenant  in  tail  in 
remainder  bars 
the  istue. 


—but  not  re- 
mainders over 
without  the 
consent  of  the 
protector. 

Consent  of  pro- 
tector, how  to 
be  given. 


Tenant  in  Uil 
may  bar  re- 


than  an  estate  for  years^ — ^admitting,  therefore,  an  estate 
for  years  determinable  (i.  e.  by  death),  however  short, 
but  excluding  an  estate  for  a  term  of  years  absolute, 
however  long.  Where  there  is  a  plurality  of  owners  of 
the  estate  conferring  the  office  of  protector,  each  owner 
is  constituted  sole  protector  in  respect  of  his  disposa- 
ble share,  (a) 

Under  this  act,  the  assurance  of  a  tenant  in  tail  in  re- 
mainder, with  limitations  over,  will  produce,  without  the 
concurrence  of  any  previous  taker,  an  effect  analogous 
to  that  of  a  fine  with  proclamations  (exclusive  of  the 
operation  of  a  fine,  when  levied  by  tenant  in  tail  in  pos- 
session, as  a  discontinuance,  (ft)  and,  when  so  levied 
with  proclamations,  as  a  bar  by  nonclaim,  (c)  )  or,  in 
other  words,  such  an  assurance  will  confer  a  lawful  title 
to  a  fee,  commensurate  in  point  of  duration  with  the  con- 
tinuance of  issue  in  tail,  (d)  and  having  the  alienable, 
devisable,  and  descendible  qualities  of  a  pure  fee-simple; 
but  in  order  to  render  his  assurance  of  equal  efficacy 
with  a  recovery y  or,  in  other  words,  in  order  to  bar  as 
well  his  estate,  tail,  as  the  estates  and  interests  limited 
after  or  in  defeazance  of  his  estate  tail,  he  must  obtain 
the  consent  of  the  protector,  {e)  Such  consent  may  be 
given  either  by  the  same  deed,  or  by  a  distinct,  but  ante- 
cedent orxontemporaneous  deed,  (/)  to  be  inrolled  in 
the  Court  of  Chancery  on  or  prior  to  the  inrolment  of 
the  principal  assurance ;  {g)  and  the  consent  once  given 
is  irrevocable.  (A) 

A  recovery  could  not  'have  been  suffered  in  vacation ; 


(a)  S.  83. 
(6)   VidemfrH. 
(c)  Ibid. 
W  S.  34. 


(e)  S.  34. 
(/)  S.  42. 
(g)  S.  46. 
(h)  S.  44. 
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but  the  chance  afforded  by  that  circumstance  to  the  re-    Chap.  V. 
mainder-man  is  disregarded  by  the  act,  which  tacitly  mainden  in 
permits  the  assurance  requisite  for  barring  estates  and  ^^^^o^^* 
interests  limited  to  take  effect  after  or  in  defeasance  of 
the  estate  tail,  to  be  made  and  perfected  at  any  period 
of  the  year. 

In  the  majority  of  cases,  the  privilege  of  consenting  Protactonhip 
will  belong  to  the  person  who  would  have  been  com-  Se^  tenancy 
petent  to  make  a  tenant  to  the  praecipe ;  but  competency  ^  ^  precipe. 
to  make  such  a  tenant  affords  no  criterion  (except  in 
certain  special  cases  to  be  presently  considered)  for  as- 
certaining the  protector  of  the  settlement,  who,  instead 
of  being  a  mere  technical  creature,  is,  under  the  re- 
formed code^a  reasonable,  though  not  an  accountable  (a) 
agent.  By  the  old  law,  a  tenant  in  tail  in  remainder 
expectant  upon  an  estate  less  than  freehold  was  com- 
petent in  himself  to  make  a  valid  tenant  to  the  praecipe, 
and  consequently  the  owner  of  such  an  inferior  estate 
was  not  invested  with  any  controlling  power.  In  that 
respect  the  protectorship  established  by  the  legislature 
does  not  conform  to  the  old  law.  Thus,  if  lands  were 
settled  upon  A.  (beneficially)  for  a  term  of  ninety-nine 
years,  if  he  should  so  long  live,  with  remainder  to  B. 
for  the  life  of  A.,  upon  trust  to  preserve  contingent  re- 
mainders, with  remainder  to  the  first  and  other  sons  of 
A.  successively  in  tail,  the  concurrence  of  B.,  living  A., 
would  have  been  requisite  to  enable  the  first  son  of  A. 
to  suffer  a  valid  recovery,  while  the  concurrence  of  A, 
would  have  been  wholly  unnecessary  for  that  purpose ; 
but,  under  the  same  circumstances,  the  new  law  requires 
the  consent  of  A.,  dispensing  with  the  concurrence  of  B. 
And  it  is  material  to  observe,  that  if  no  estate  otfree' 
hold  should  be  standing  before  the  estate  tail  of  the  first 

(a)  Ss.  36  and  37. 


no 
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Chap.  V. 


Exclusion  of 
alienees,  &c. 
from  the  pro- 
tectorship. 


Proyisionforth« 
case  of  more 
than  one  prior 
estate,  and  of 
the  exclusion  of 
the  first  taker. 


son  of  A.y  still  the  consent  of  A.  will  be  requisite,  al- 
though under  the  old  law  the  first  son  alone  would  then 
have  been  able  by  his  unassisted  act  to  defeat  the  settle- 
ment. Soi  the  taker  of  a  prior  estate,  being  protector, 
is  continued  in  office  notwithstanding  the  total  and 
absolute  alienation  of  his  estate,  (a)  either  by  his  own 
act  or  by  operation  of  law,  so  that  if  the  limitation  be 
to  A.  for  life,  remainder  to  B.  for  life,  remainder  over  in 
tail,  A.  will  be  protector  for  life,  although  he  should  vo- 
luntarily alien  his  life  estate  absolutely,  or  become  bank- 
rupt or  insolvent,  or  commit  a  forfeiture ;  and  the  act 
ejEcludes  from  the  protectorship  (6)  as  well  alienees  as 
representatives  real  and  personal,  along  with  bare 
trustees,  dowresses,  and  leasees  under  leases  at  a  rent 
But  an  estate  by  the  curtesy  in  respect  of  an  estate  tail, 
or  of  any  prior  estate  created  by  the  settlement,  aa-well 
as  a  resulting  use  or  trust  to  or  for  the  settlor,  is -to  be 
deemed  a  prior  estate  under  the  settlement,  within  the 
contemplation  of  the  clause  appointing  a  protector.  With 
respect  to  the  case  of  a  resulting  use,  it  was  certainly 
proper  to  provide  for  it,  (c)  though  the  writer  has  else^ 
where  endeavoured  to  show  the  difficulty  of  maintaining, 
consistently  with  principle,  that  the  use  can  ever  result 
(or  a  particular  estate,  (ct) 

In  cases  where  more  than  one  estate  precedes  the 
estate  tail,  and  the  person  who  would  be  protector  but 
for  the  provisions  (e)  excluding  lessees  at  a  rent,  dow- 
resses, bare  trustees,  heirs,  executors,  administrators  and 
assigns,  shall  stand  thereby  excluded,  the  protectorship 
devolves  upon  the  person,  who,  if  the  estate  ordinarily 

(«)  S.  22.  (b)  Ss.  22,  26, 27,  28. 

(c)  Pybos  V.  Mitford,  1  Ventr.  372. 

{fi)  "  Priaciples,''  63 ;  vi^e  iitfr^,  Observations  oo  resulting  uses- 

(e)  Ss.  26,  27,  n^pra. 
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conferring  the  privilege  did  not  exist,  would  be  pro-  Chap.  V. 
tector.(a)  Thus^  if  lands  are  limited  to  A.  for  life,  with 
power  to  lease  for  lives  or  for  years  determinable  onlives, 
with  remainder  in  tail,  with  remainder  over; — A.  leases 
under  the  power  to  B.  for  life  or  for  ninety-nine  years 
determinable  on  life,  when,  according  Jto  the  principles 
on  which  appointments  under  powers  operate,  the  estate 
of  B.  inserts  itself  in  the  settlement  prior  to  the  estate 
of  A,; — here,  the  clause  in  question  denies  the  proteo 
torship  to  B*  and  preserves  it  in  A.  Care  must  be 
taken  not  to  confound  cases  in  which  the  prior  estate 
conferring  the  protectorship  has  merely  passed  from  the 
original  owner  to  an  assignee,  (of  which  an  example  is 
given  in  the  preceding  paragraph,)  with  cases  felling 
under  this  provision;  for  though  the  assignee  would  be 
excluded  by  one  of  the  enactments  to  which  this  provision 
refers,  yet  the  original  owner  would  continue  to  be  pro- 
tector. But  if  lands  are  limited  to  A.  for  the  life  of  B., 
remainder  to  C.  for  life,  remainder  in  tail,  remainder 
over,  and  A.  dies,  or  aliens  and  dies,  living  B.,  then,  as 
the  representative  or  alienee  of  A.  would  be  excluded, 
the  office  would  be  cast  upon  C. 

Where  the  estate  conferring  the  protectorship  is  limited  —for  the  cage  of 
to  a  married  woman,  the  husband  and  wife  are  jointly  ^^^*. 
protectors  as  one  owner,  unless  the  estate  be  settled  to 
the  separate  use  of  the  wijfe,  in  which  case  the  wife  is 
sole  protector.  (&) 

Cases  may  occur  in  which  either  the  office  of  protector  —for  cases  of 
is  vacant,  though  a  prior  estate  adequate  to  constitute  a  ^^^^V^^  ^' 
protector  is  subsisting,  or  the  protector  is  rendered  in- 
competent to  exercise  his  functions.     Such  cases  are 
provided  for  by  a  special  clause,(c)  which  vests  the  office, 

(a)  S.  28.  (6)  S.  24.  (e)  S.  33;  and  see  s.  48. 
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Chap.  V.  where  the  protector  is  a  lunatic^ — in  the  Lord  Chancellor, 
or  the  Great  Seal,  or  persons  entrusted  with  the  care  of 
lunatics;  and  where  the  protector  is  convicted  of  ti'ea- 
son  or  felony,  or  not  being  the  owner  of  a  prior  estate,  is 
an  infant,  or  it  is  not  known  whether  he  be  living  or 
dead,  or  where  the  settlor  declares  that  the  person  who 
as  owner  of  a  prior  estate  would  be  protector  shall  not 
be  protector,  without  appointing  a  protector,  or  where, 
from  any  other  cause,  notwithstanding  the  existence  of  a 
prior  estate  sufficient  to  constitute  a  protector,  there  shall 
be  no  protector, — in  the  Court  of  Chancery. 
Poww  to  ap.  Another  important  provision  is  that  which  enables  (a) 

point  a  protector  .11,. 

or  protectors,      the  settlor,  not  only  to  appoint  any  person  or  persons  tn 

esse  (exclusive  of  aliens),  not  exceeding  three,  whether 
taking  an  interest  under  the  settlement  or  not,  to  the 
office  of  protector,  but  also,  by  means  of  a  power,  to  be 
inserted  in  the  settlement,  of  nominating  to  vacancies,  to 
perpetuate  the  protectorship  in  any  person  or  persons  in 
esse,  not  exceeding  three,  for  the  whole  or  any  part  of 
the  period  for  which  the  office  would  have  endured  by 
force  of  the  limitations.  The  person  who,  in  respect  of 
the  prior  estate,  would  ordinarily  be  the  sole  protector 
may  be  one  of  the  special  protectors,  and,  unless  there  is 
a  direction  to  the  contrary,  will  continue  protector  after 
the  death,  or  resignation  by  deed,  of  the  rest,  until  further 
appointment.  It  is  presumed  that  the  words  in  esse, 
where  they  first  occur,  are  to  be  taken  with  reference  to 
the  execution  of  the  settlement ;  and  where  they  last 
occur,  to  the  period  of  nomination. 
Certain  cases  in  The  protectorship  is  qualified  by  a  saving  of  the  old 
tectorship  Cas'  ^^^  ^o  a  certain  extent  from  tenderness  to  vested  rights* 
r^pect  to  the     j.  Where,  on  or  before  the  31st  of  December,  1833,  an 

old  law.  '  ^  '  ' 

estate  shall  have  been  disposed  of,  the  person  who  in 

(a)  S.  32. 
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respect  of  such  estate  would  have  been  the  person  to    Chap.  V. 
make  a  tenant  to  the  praecipe,  is  during  the  continuance 
of  the  estate  to  be  the  protector  .(a)    It  follows  that  if  A., 
tenant  for  life,  remainder  to  B.  in  tail,  remainder  over, 
conveyed  his  life  estate  to  C.  on  or  before  the  31st  of 
December,  1833,  the  office  of  protector,  which,  under  the 
general  provisions  of  the  act,  would  remain  with  A.  not- 
withstanding his  alienation,  will  belong  to  C.  or  his 
assigns,  who  may  be  supposed  to  have  calculated  on  the 
privilege  of  making  the  tenant  to  the  pnecipe.     2,  So, 
if  any  person  having,  on  or  before  the  31st  of  De- 
cember, 1833,  disposed  of  a  remainder  or  reversion  in 
fee,  would  yet,  under  the  general  provisions  of  the  act, 
be  the  protector,  then  the  person  who  would  have  been 
the  person  to  make  the  tenant  to  the  praecipe  is,  during 
the  continuance  of  the  estate  which  conferred  the  right 
to  make  the  tenant,  declared  to  be  the  protector.  (&)     If, 
therefore.  A.,  tenant  for  ninety-nine  years  determinable 
on  his  death,  (which  species  of  chattel  interest  would  be 
sufficient  to  constitute  him  the  protector,)  with  remainder 
to  B.  for  life,  (who,  or  whose  assigns,  as  having  the  first 
estate  of  freehold,  would  have  been  the  person  or  persons 
to  make  the  tenant,)  with  remainder  to  C.  in  tail,  with 
remainder  or  reversion  to  A.  in  fee,  aliened  his  (A.*s) 
remainder  or  reversion  on  or  before  the  31st  of  December, 
1833,  then  B.  and  his  assigns  will,  during  the  subsistence 
of  his  life  estate,  enjoy  the  office  of  protector;  otherwise 
A.  would,  as  the  act  expressly  anticipates,  have  been 
"  enabled  to  concur  in  the  barring  of  the  remainder  or 
reversion**  which  he  himself  had  aliened.    In  each  of  the 
preceding  cases,  partial  alienations  or  dispositions,  (as,  for 
a  derivative  interest,  or  by  way  of  mortgage,)  are  within 

(rt)  S.  29.  {b)  S.  30. 

I 
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Chap.  V.    the  scope  of  the  saving.    3.  Again,  where,  under  any 
settlement  made  before  the  passing  of  the  act,  the  person 
who  would  have  been  the  person  to  make  the  tenant  shall 
be  a  bare  trustee,  such  person  is,  during  the  continuance 
of  the  estate  conferring  on  him  the  right  to  make  the 
tenant,  to  be  the  protector.(a)    It  is  observable  that  the 
twenty-seventh  section  refers  prospectively  to  the  provision 
in  question,  as  "  the  case  hereinafter  provided  for,  of  a 
bare  trustee  under  a  settlement  made  on  or  before  the  31st 
of  December,  1833 ;"  but  it  is  apprehended  that  the  terms 
of  this  referential  reference  would  not  be  of  force  to  con- 
trol the  subsequent  enactment.     Consequently,  if,  before 
the  passing  of  the  act,  lands  were  limited  to  the  use  of  A. 
for  the  life  of  B.,  in  trust  for  B.,  with  remainder  to  C.  in 
tail,  with  remainder  over,  the  protectorship,  which,  under 
the  general  provisions  of  the  act,  would  have  belonged  to 
the  beneficial  owner  (B),  will  reside  in  A.  and  his  assigns. 
We  have  seen  that  the  protectorship  is  a  personal  privi- 
lege, neither  transferable  to  assigns,  nor  transmissible  to 
representatives  ;(&)    whereas  the  right  of  making   the 
tenant  was  inherent  in  the  seisin  of  the  freeholder  for  the 
time  being.    Now,  the  clauses  in  question  save  entire 
the  principle  of  the  law  in  regard  to  common  recoveries, 
annexing  the  new  office  to  the  old  freeholder.     It  is 
almost  superfluous  to  add,  that  in  none  of  these   in- 
stances would  the  person  holding  the  office  be  compella- 
ble to  consent    These  provisions  have  been  noticed  thus 
particularly;  because  they  must  for  many  years  to  come 
exert  considerable  practical  influence,  and  because  they 
afibrd  a  striking  illustration  of  the  observation  with  which 
we  set  out,  that  a  correct  understanding  of  the  learning 
and  practice  of  conunon  recoveries  is  essential  to  the 

(a)  S.  31.  (6)  S.  27. 
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sound  eiposition  and  safe  application  of  the  substituted    Chap.  V. 

system.    Nay,  in  perusing  an  abstract  of  title  some  fifty 

years  hence,  (if,  notwithstanding  another  recent  law,  (a) 

posterity  should  be  permitted  to  look  back  so  far  into  the 

transactions  of  their  ancestors,)  it  may  be  .necessary  for 

the  conveyancer  to  come  prepared  with  a  knowledge, 

first,  of  the  law  in  regard  to  the  making  of  a  tenant  to 

the  writ  for  suffering  a  common  recovery;  secondly,  of 

the  partial  system  of  protection  based  upon  that  learning, 

—its  extent  and  duration;  and,  thirdly,  (whether  lastly 

or  not  must  depend  upon  the  course  of  legislation,)  of  the 

system  of  protection  under  the  new  code. 

In  comparing  the  new  system  with  the  old^^  it  should  The  protector 
not  be  forgotten  that  in  order  to  make  a  tenant  to  the  coov^. 
praecipe,  the  fireeholder  was  obliged  to  depart  with  the 
hnmediate  freehold  to  a  stranger — a  step  often  attended 
with  inconyenience  in  practice.     But,  when  protector, 
he  need  only  consent^  and  there  is  consequently  no 
disturbance  of  his  particular  estate.    Thus,  if  the  limi- 
tations be  to  A.  for  life,  remainder  to  the  first  son  of  A. 
in  taO,  remainder  over,  and  it  be  wished  to  acquire  the 
fee  simple  in  remainder  immediately  expectant  on  the 
limitation  for  Ufe,  without  affecting  that  limitation,  the 
first  son,  with  the  consent  of  A.,  will  convey  to  a  third 
person  to  the  use  of  the  first  son  in  fee,  or  to  any  other 
uses  which  may  be  agreed  upon,  leaving  the  life  estate 
wholly  untouched.     On  the  other  hand,  if  it  be  wished 
to  put  an  end  to  the  existing  settlement  in  toto,  then,  of 
course,  A.  wiU  not  merely  consent,  but  will  concur  with 
his  son  in  the  conveyance. 

(a)  Vide  infrd,  stat.  3  &  4  WiU.  4,  c.  27. 

l2 
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Chap.  V.  Before  we  dismiss  the  subject  of  the  protectorship^ 
Prior  estate  and  ^^^  circumstance,  which  has  attracted  the  observation 
cnuilimistbe     ^f  jJ^q  writer  already  quoted,  deserves  to  be  marked, 

created  by  the  .        . 

same  instru-       which  will  be  best  done  in  his  own  words.     "  Another 

important  accession,'*  he  observes,  "  to  the  jus  disponendi 
of  a  tenant  in  tail  is,  that  he  is  not  required  to  obtain  the 
concurrence  of  the  owner  of  a  prior  estate  of  freehold,  or 
of  years  determinable  with  life,  where  such  prior  estate 
and  the  estate  tail  are  created  by  different  assurances; 
for  it  is  to  be  observed,  that  the  22d  section,  which  im- 
poses the  necessity  of  obtaining  the  consent  of  the  pro- 
tector of  the  settlement,  only  applies  ^  if,  at  any  time 
when  there  shall  be  a  tenant  in  tail  of  lands  under  a  set^ 
tlement,  there  shall  be  subsisting  in  the  same  lands,  or 
any  of  them,  under  the  same  settlement^  any  estate  for 
years  determinable  on  the  dropping  of  a  life  or  lives,  or 
any  greater  estate  (not  being  an  estate  for  years)  prior  to 
the  estate  tail;'  so  that  if,  after  the  31st  of  December, 
1833,  lands  were  devised  or  conveyed  to  A.  for  life,  with 
remainder  to  B.  in  fee,  and  B.,  by  deed  or  will,  limited 
his  remainder  to  C.  in  tail,  C,  the  tenant  in  tail  in  re- 
mainder, might,  without  the  concurrence  of  A.,  the  prior 
tenant  for  life,  acquire  the  remainder  in  fee  simple  by  a 
deed  inrolled,  though  before  the  statute  C.  could  not  have 
suffered  a  common  recovery,  unless  enabled  so  to  do  by 
the  junction  of  A.,  the  owner  of  the  immediate  freehold. 
It  is  observable,  that  there  is  no  such  distinction  in  re- 
gard to  settlements  made  on  or  before  the  31st  of  Decem- 
ber, 1833,  of  which  the  owner  of  the  immediate  freehold 
(being  entided  as  trustee)  is  constituted  the  protector, 
whether,  as  it  should  seem,  such  freehold  were  created 
by  the  same  instrument  as  the  estate  tail  or  not.  [sed 
qucsre?]     Indeed,  as  such  cases  evidently  belong  to  the 
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old    system,   any    such    distinction   would    have    been    Chap.  V. 
absurd/*  (a) 

The  assurance  of  the  tenant  in  tail  may  be  so  made  Effect  of  raort- 
as  to  effect,  (6)  and  the  consent  of  the  protector  may  be  S^ubns^for*' 
so  given  as  to  authorise  (c)  only  a  partial  alienation ;  *  l»™»^  P^'* 
whereas  a  tenant  in  tail  suffering  a  recovery  with  efiect 
necessarily  acquired  the  fee-simple  absolute,  although 
not  desiring,  perhaps,  a  total  destruction  of  the  settle- 
ment. But,  with  reference  to  this  point,  the  act  contains 
a  special  and  rather  singular  provision,  (d)  It  is  well 
known  that,  by  construction  of  equity,  mortgages  and 
other  limited  dispositions  merely  draw  out  the  quantum 
of  interest  requisite  to  satisfy  the  particular  purpose, 
leaving  the  unexhausted  interest  to  result  according  to 
the  former  ownership.  The  act,  however,  attributes  to 
such  dispositions  the  effect  of  an  absolute  bar,  in  equity 
as  well  as  at  law,  to  the  extent  of  the  estate  created,  ex- 
cept that  where  the  disposition  creates  only  "  an  estate 
pour  autre  vie  or  for  years  absolute  or  determinable,"  or 
**  an  interest,  charge,  lien  or  incumbrance,"  without 
limiting  a  term  or  other  greater  estate,  its  effect,  as  a  bar 
in  equity,  is  restrained  to  the  particular  purpose;  and 
this  enactment  is  not  controllable  by  any  implication  or 
declaration  of  a  contrary  intention  in  the  deed  by 
which  the  disposition  is  effected.  It  would  have  tended, 
perhaps,  to  uniformity  and  certainty,  if  the  effect  of  a 
disposition  by  tenant  in  tail  by  way  of  mortgage,  or  for 
any  other  limited  purpose,  had  been  referred  to  the 
established  rules  of  equity,  which,  as  in  the  instance  of 
a  mortgage  by  the  donee  of  a  power,  or  by  husband  and 

(a)  0  Jarin.  Convey.  409,  n.  (6)  S.  15. 

(c)  S.  43.  (</)  S.  21. 
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Distinctions  io 
regard  to  partial 
alieoatioDS. 


Chap.  V.    wife  of  her  estate^  restrain  the  (Usposition  to  the  parti- 
cular object,  (a) 

According  to  ^  the  provision  in  question,  it  seems  that 
a  conveyance  to  A.  in  fee,  or  in  tail,  or  for  his  oum  life, 
to  answer  a  limited  purpose,  (as,  by  way  of  mortgage,  or 
upon  trust  to  sell  for  raising  or  securing  a  gross  sum 
or  an  annuity,  &c.)  which  conveyance  would  in  equi^ 
leave  a  beneficial  interest  to  result  as  undisposed  of, 
(though  the  creation  of  an  estate  tail  for  such  a  purpose 
is,  of  course,  an  improbable  supposition,)  will  bar  ex 
necessitate  to  the  same  extent  as  if  the  equitable  purpose 
had  been  co-extensive  with  the  legal  alienation,  and,  there* 
fore,  the  resulting  beneficial  interest  will  be  discharged 
firom  the  intail;  but  that  a  conveyance  to  A.  for  the  life 
of  B.f  or  for  ninety-nine  years  if  B.  shall  so  long  live, 
or  for  a  term  of  one  thousand  years,  to  answer  a  limited 
purpose,  will  bar  only  to  the  extent  of  satisfying  that 
purpose,  and,  therefore,  the  resulting  beneficial  interest 
will  be  subject  to  the  intail.  So,  if  the  disposition 
create  only  ^*  an  interest,  lien,  charge,  or  incumbrance," 
as  distinguished  firom  an  '*  estate,"  the  effect  will  be 
merely  to  let  in  such  interest,  &c.  without  otherwise 
disturbing  the  intail.  In  expounding  this  clause,  it 
must  be  borne  in  mind  that  a  disposition  by  an  equitable 
tenant  in  tail,  purporting  to  create  an  estate^  though  not, 
in  legal  strictness,  creating  any  estate  at  all,  (i)  is  within 
its  purview.  The  words  ^'  interest,  lien,"  &c.  are  rather 
indefinite,  and  as  the  act  most  expressly  requires  in 
every  case  a  formal  legal  assurance,  (c)  the  case  of  a  dis- 
position creating  an  *'  interest,  lien,"  &c.  without  creat- 
ing, in  point  of  form  at  least,  an  estate,  is  not  very  likely 

(a)  Jackson  v.  Innes,  1  Bligh's  Pari.  Rep.  123,  O.  S. 
(6)  Vide  mprky  68,  87.  (c)  S.  40. 
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to  occur.    Although  the  tenant  in  tail  is  not  permitted    Chap.  V. 
to  contradict  this  enactment  in  terms,  yet  he  may  defeat 
it  in  effect  by  resettling  the  equity  of  redemption,  or 
other  ulterior  interest,  to  the  former  uses. 

The  protectorship  is  defined  and  regulated  by  a  series 
of  enactments,  which,  as  well  from  the  variety  of  the  modi- 
fications of  which  the  ownership  prior  to  the  estate  tail  is 
susceptible,  as  from  the  novelty  of  the  office  of  protector, 
may  possibly  be  productive  of  some  questions.  It  must 
be  observed,  however,  that  the  act  is  throughout  fiiU  and 
explicit  in  its  language,  not  unfrequently  supplying  a 
commentary  on  its  own  provisions,  (a) 

Before  we  dismiss  this  head  of  entailed  estates,  it  is  Effect  of  assur- 
proper  to  observe,  that  after  a  tenant  in  tail,  by  levying  ?n  toilfha^ng 
a  fine,  had  turned  his  estate  tail  into  what  is  called,  Ja^^d  the  issue, 

'  '  but  not  the  re- 

though  not,  perhaps,  very  accurately,  a  base  fee,  or  in  mainden. 
other  words,  had  barred  the  issue  in  tail,  but  not  barred 
the  remainders  or  reversion,  he  still  retained  the  bare 
personal  privikge,  which  descended  to  the  issue,  of  ren- 
dering the  bar  complete  by  being  vouched  in  a  recovery. 
Now,  an  assurance  under  the  act  will  produce,  in  the 
same  state  of  tlie  title,  the  same  effect  (b) 

But  on  two  other  points,  material  to  titles,  the  law  is  ~-by  heirio 
altered.    The  one  is  the  case  of  an  heir  expectant  in  ancestor?^ 

(a)  The  new  real  property  acts,  and  indeed  most  of  the  modern 
acts,  commence  by  defining  the  terms  to  be  afterwards  employed ; 
not  anfreqaently  g;iving  several  definitions  to  each  term.  Will  it 
Dot  sometimes  be  a  question  whether  a  term  is  employed  in  ooe  of 
several  given  senses  exclusively,  or  in  which,  and  how  many,  of 
several  given  senses  it  is  employed ;  and  sometimes  happen  that  it 
cannot  be  understood  in  any  of  the  given  senses?  This  practice 
renders  it  necessary  for  the  expositor  either  to  look  out  every  word  as 
be  proceeds,  or  to  carry  the  glossary  in  his  head.  No  care  or  skill 
can  ensure  the  correct  and  consistent  application  of  a  new  vocabulary 
even  by  the  inventor  himself. 

(6)  S.  19.     Suprd,  102. 
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— by  tenant  in 
tail,  with  the 
immediate  fee 
in  himself. 


Chap.  V.  tail,  whose  fine  with  proclamations  (though  levied  in  the 
lifetime  of  the  ancestor,)  would  have  barred  the  estate 
tail  in  the  event  of  its  devolving  upon  him,  or  upon  his 
issue  in  tail,  (a)  but  whose  assurance,  (made  in  the  life- 
time of  the  ancestor,)  will  not  have  any  operation  under 
the  act.  (b)  The  other  is  the  case  of  a  base  fee,  and  the 
immediate  remainder  or  reversion  in  fee,  centering  in  the 
same  person.  The^Ti^  of  tenant  in  tail,  having  the  im- 
mediate remainder  or  reversion  in  fee  in  himself,  con- 
ferred a  title,  founded  upon  the  remainder  or  reversion, 
and  burthened  with  all  incumbrances  affecting  the  re- 
mainder or  reversion; — in  order  to  exclude  the  remainder 
or  reversion,  a  recovery  was  necessary;  but  the  act 
enlarges  the  base  fee  into  a  fee  simple,  to  the  exclusion 
of  the  remainder  or  reversion,  (c)  Thus, — to  put  a 
case  which  sometimes  occurred  in  practice — if  A.,  tenant 
in  tail,  with  the  immediate  remainder  or  reversion  in  fee 
in  himself,  charged  his  real  estate  with  legacies,  and 
died,  leaving  an  eldest  son  B.,  to  whom  the  remainder 
or  reversion  descended,  and  who  levied  a  fine  with  pro- 
clamations, then,  in  the  language  of  the  books,  the  estate 
tail  was  converted  into  a  base  fee,  which  merged  in  the 
immediate  remainder  or  reversion  in  fee,  reducing  the 
remainder  or  reversion  into  possession,  (e^)  onerated,  of 


(a)  Shep.  Touch,  by  Prest.  21. 

(b)  S.  20.  (c)  S.  39. 

(d)  A  remainder  cannot  be  limited,  by  act  of  the  party,  after  a  fee, 
whether  base  or  simple.  If,  therefore,  land  were  given  to  A.  and  his 
help  so  long  as  there  shall  be  issue  of  the  body  of  B.,  a  gift  over  to 
taJ(e^6n  failure  of  such  issue  would  be  void.  Such  a  gift  would  tend 
to  a  perpetuity,  inasmuch  as  it  would  not  be  barrable  by  A.  or  his 
heirs.  But  there  might  have  been,  by  construction  of  law,  before  the 
Fine  and  Recovery  Act,  and  there  may  still  be,  by  the  effect  of  that 
statute,  a  remainder  expectant  on  the  base  fee  arising  from  au  as- 
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coarse,  with  the  legacies;  whereasr  the  recovery  of  B.  Chap.  V. 
would  have  substituted  a  new  fee  simple  for  the  old 
estate  tail  and  old  remainder  or  reversion,  to  the  exclu- 
sion of  the  legatees.  The  effect  of  B.'s  assurance  under 
the  act  is  assimilated  to  that  of  the  recovery.  So,  if 
the  land  be  limited  to  A.  for  life,  remainder  to  B.  in  tail, 
remainder  to  B.  in  fee,  the  assurance  of  B.  (without  the  ^ 

concurrence  of  A.  (a) )  will  confer  a  perfect  title  to  the  fee 
simple  immediately  expectant  on  the  tenancy  for  life,  by 
an  expansion  of  the  estate  tail.  But  if  the  land  be  limited 
CO  A.  for  life,  remainder  to  B.  in  tail,  remainder  to  C.  in 
tail,  remainder  to  B.  in  fee,  the  assurance  of  B.,  unless 
made  with  the  consent  of  A.,  the  protector,  (ft)  will  operate, 
under  the  act,  to  confer  a  title  only  to  a  fee  deter- 
minable on  the  failure  of  issue  in  tail  of  B.,  and,  inde- 
pendently of  the  act,  to  pass  the  ultimate  remainder  in 
fee ;  although  if  C.  should  afterwards  die  without  issue, 
and  the  base  fee  and  remainder  in  fee  should  centre  in 
the  same  person,  the  base  fee  will  then  be  enlarged,  by 
force  of  the  act,  into  a  fee  simple.  Indeed,  the  act 
provides  generally  (c)  for  the  enlargement  of  the  base  fee 
whenever  it  shall  happen  to  be  united  with  the  immediate 
remainder  or  reversion  in  fee,  whether  the  base  fee  shall 
have  been  created  by  fine  prior  to  the  act,  or  shall  be 
created  by  an  assurance  under  the  act  itself. 


surance  by  tenant  in  tail  effectual  only  to  bar  the  issue.  Such  a 
remainder  had  not,  nor  has  any  tendency  to  a  perpetuity,  for  the 
right  of  barring  it  was,  and  still  is  inherent  in  the  person  or  persons 
to  whom  the  estate  tail,,  if  subsisting,  would  have  belonged.  See 
"  Introductory  Observations**  prefixed  to  the  Forms  of  Disentailing 
Assurances,  infri. 

(a)  S.  34.  (6)  S.  34.  (c)  S.  39. 
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Chap.  V.  V.  The  establishment  of  a  better  system  of  barring 
EduiIs  of  copy-  estates  tail  in  copyhold  land.  If  the  intail  be  of  the  legal 
^ds,  how  to  be  ggt^te,  a  surrender  is  made  necessary ;  but  if  the  intail  be 

of  the  equitable  interest,  then  either  a  surrender,  or  a 
deed  of  disposition,  (a)  such  deed  to  be  entered  on  the 
Court  Rolls,  {b)  may  be  adopted.    Where  there  is  a  pro- 
«  tector,  and  a  surrender  is  necessary,  the  interest  being 

legal,  his  consent  may  be  given,  either  to  the  person  taking 
the  surrender,  (c)  of  which,  if  taken  out  of  court,  the  me- 
morandum should  state  the  consent,  and  be  subscribed 
by  the  protector;  or  by  deed  to  be  produced,  at  or  before 
the  making  of  the  surrender,  to  the  steward,  who  is  to 
endorse  and  sign  a  memorandum  of  the  production,  and 
enter  the  deed,  with  the  indorsement,  on  the  rolls,  and 
then  indorse  and  sign  a  memorandum  of  the  entry.  Where 
there  is  a  protector,  and  a  deed  is  adopted,  the  intail 
being  equitable,  the  consent  may  be  given  either  by  the 
same  deed,  or  by  a  distinct  deed  to  be  executed  before 
or  on  the  day  of  execution  of  the  disintailing  deed  and 
to  be  entered  on  the  rolls,  which  entry  the  lord  is  bound 
to  make,  {d)  Before  the  aet,  equitable  intails  and  re- 
mainders of  copyholds  were  barrable  by  equitable  cus- 
tomary recoveries,  or  (as  the  custom  of  the  particular 
manor  permitted)  by  equitable  surrenders,  but  as  the 
lord  is  concerned  about  the  legal  estate  exclusively,  as 
that  alone  can  be  the  subject  of  tenure,  he  might  have 
refused,  and  often  did  refuse,  to  allow  an  equitable 
owner,  who,  as  such,  was  a  mere  stranger,  to  go  through 
the  necessary  forms.  The  difficulty  was  yet  greater  in 
regard  to  the  interests  of  married  women  in  copyholds, 
but  has  been  removed  by  the  same  statute. 

(a)  S.  50.  (6>  S.  53.  (c)  S  52.  (rf)  S.  63. 
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Voidable  estates  created  by  tenant  in  tail,  either  before    Chap.  V. 
or  after  the  act,  in  £ivour  of  purchasers  for  value»  are  to  Efiectof  dispo- 
be  confirmed  by  the  effect  of  a  subsequent  disposition  J^^^^i*-^  ^^* 
by  deed  inroUed  under  the  act,  (so  far  as  the  disposi-  firming  voidable 
tion  may  be  binding  on  the  issue  and  remainder-men,) 
although  such  disposition  may  be  made  with  a  different 
or  even  a  contrary  intention,  except  as  against  a  pur- 
chaser for  value  without  express  notice  of  the  voidable 
estate,  (a)     This  enactment  is  founded  on  the  well- 
known  doctrine  of  the  old  law,  which  was  itself  founded 
on  a  broad  principle  of  justice. 

In  order  to  obtain  a  clear  and  coxirect  understanding  General  acheme 
of  that  portion  of  the  act  which  relates  to  entailed  estates,  ngaxd  to  aiiena- 
we  should  note,  first,  that  after  the  statute  de  donisy  ^^.^y  ^"^^ 

m  tail. 

tmiants  in  tail  were  incompetent  to  alien,  as  against  the 
issue  or  remainder-man,  except  by  the  common  law 
stratagem  of  a  recovery,  or  the  statutory  force  (b)  of  a 
fine  with  proclamations ;  secondly,  that  the  act  in  ques- 
tion abolishes  those  devices;  thirdly,  that  it  eiuibles 
tenants  in  tail  to  alien  in  fee ;  fourthly,  that  in  the  case 
of  a  tenancy  in  tail  in  remainder,  expectant  on  a  parti- 
cular estate  or  estates  of  a  given  description,  it  establishes 
a  protectorship;  fifthly,  diat  it  restrains  the  tenant  in 
tail,  there  being  a  protector  of  the  settlement,  firom 
aliening,  as  against  ulterior  takers,  without  the  consent 
of  the  protector ;  and,  sixthly,  that  it  prescribes  the  ob- 
servance of  certain  formalities,  in  regard  as  well  to  the 
alienation  of  the  tenant  in  tail,  as  to  the  consent  of  the 
protector. 

It  is  hardly  necessary  to  state,  that  the  contracts  of  a  Efikct  of  con- 
tenant  in  tail,  and  the  conveyances  (fines,  recoveries,  ^rancSby*te. 
warranty,  and  discontinuance  being  struck  out  by  the  »^nt  in  tail,  doi 

•^  o  ^  within  the  act. 

(a)  S.  38.  (b)  4  Uen.  7,  c.  24 ;  32  Hen.  8,  c.  36. 
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The  oew  law 
not  a  mere  sab 
stitute  for  the 
old. 


Chap.  V.    new  statute  law)  of  a  tenant  in  tail^  not  being  assurances 
within  this  act,  retain  whatever  efficacy  was  attributed  to 
them  by  the  old  law;  or,  that  the  operation  of  a  fine  or 
recoyery,  as  a  tortious  or  wrongful  alienation,  or  of  a  fine 
with  proclamations,  as  a  bar  by  non-claim  under  the  sta- 
tutes, (a)  will  not  belong  to  an  assurance  under  this  act 
Though  the  basis  of  the  new  law  is  analogous  to  the 
old,  yet  the  act  must  be  considered,  not  as  a  dry  substi- 
tute, but  as  the  result  of  a  well-digested  plan,  which,  after 
expunging  certain  objectionable  parts  of  the  former  sys- 
tem, at  once  reconstructs  the  remainder  in  an  improyed 
form,  and  extends  the  range  of  its  utility  by  applying  dis- 
entailing assurances,  as  well  as  the  assurances  of  married 
women,  to  cases  not  contemplated  or  not  ef&ctually  met 
by  the  machinery  of  fines  and  recoveries.    Among  these 
cases,  it  is  conceived  that  we  may  place  the  case  of  a 
contingent  estate  tail.     The  owner  of  such  an  estate,  or 
rather  right,  was  deemed  incompetent  to  suffer  a  common 
recovery  with  efiect     The  act,  however,  seems  to  em- 
brace every  species  of  estate  tail,  by  enabling  "  every 
actual  tenant  in  tail,  whether  in  possession,  reversion, 
contingency^  or  otherwise,"  to  dispose,  as  against  all 
claimants  under  the  estate  tail  or  any  ulterior  estate,  (Jb) 
and  by  defining  an  actual  tenant  in  tail  to  '^  mean  ex- 
clusively the  tenant  of  an  estate  tail  which  shall  not  have 
been  barred,  and  such  tenant  to  be  deemed  an  actual 
tenant  in  tail,  although  the  estate  tail  may  have  been 
divested  or  turned  to  a  right."  (c)     But  this  position  is 
advanced  with  the  diffidence  created  by  the  dissentient 
opinion  of  a  very  high  authority  upon  points  of  this  nature. 


— extends  to 
contingent 
estates  tail. 


(a)  1  Rich.  3,  c.7;  4  Hen.  7,  c.  24. 
(t)  S.  1. 


(h)  S.  15. 
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whoy  in  the  case  of  a  contingent  remainder  in  tail  limited  Chap.  V. 
to  a  married  woman,  advised  thus : — "  the  owner  of  a 
contingent  remainder  cannot  bar  the  remainders  over, 
even  though  the  contingency  should  arise ;  and  I  do  not 
think  the  new  act  has  given  more  power  of  alienation 
than  existed  before  the  act.  The  act  has  not  distinctly 
contemplated  this  case.  My  advice  to  the  husband  and 
wife  is  to  make  a  demise  for  years,  rather  than  attempt 
to  convey  a  base  fee  derivable  out  of  the  contingent  re- 
mainder (if  any)  in  tail  to  the  wife.  To  make  the  deed 
valid  against  the  wife,  whether  the  deed  shall  be  for 
years  or  in  fee,  it  must  be  duly  acknowledged  by  the 
wife,  and  registered  in  the  Common  Pleas,  and  to  make 
it  binding  on  the  issue  it  must  also  be  inrolled  in  the 
Court  of  Chancery," 

VI. — The  extension  of  the  provisions  respecting  en-  jg^i  Repeal  of 
tailed  land  to  entailed  money,  that  is,  to  a  money  fund  [aSJ^Tto^wi-*' 
liable  to  be  laid  out  in  the  purchase  of  land  to  be  en-  «««^  twney. 
tailed,  including  land  impressed  with  a  trust  for  conver- 
sion into  money  to  be  so  applied.    The  former  acts  are  Mode  of  as- 
swept  away,  (a)  and  the  person  who  would  be  the  first  or  sSutS. ""  ' 
only  tenant  in  tail  of  the  land  to  be  bought  and  settled,  is 
enabled,  by  a  deed  of  amgnment  inrolled  in  the  Court  of 
Chancery  within  six  calendar  months  after  the  execution, 
(and,  if  there  be  a  protector,  made  with  his  consent,) 
to  unsettle  the  fund,  and  entitle  himself  (subject,   of 
course,  to  any  prior  interests  or  charges,)  to  receive  it 
from  the  trustee.  (J)     The  history  of  the  law  relating  to  Progress  of  the 
entailed  money  is  curious.     Formerly  the  person  en-  enuilcd^oney! 
titled  to  be  tenant  in  tail  of  the  land,  with  remainder  or 
reversion  to   another,    (for  where    the   immediate  re- 

(fl)  S.  70.  (6)  S.  71,  72. 
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Chap.  V.  mainder  or  reversion  in  fee  was  in  himself,  equity  would 
decree  payment  of  the  fond  to  him,  (a) )  was  in  this  di- 
lemma,-^he  could  not  act  upon  the  land,  because  it 
could  not  be  the  subject  of  a  recovery  until  ascertained — 
he  could  not  act  upon  the  money,  because  it  could  not 
be  the  subject  of  a  recovery  at  all.  In  this  predicament 
he  had  recourse  either  to  an  act  of  parliament,  or  to  the 
expedient  of  a  colourable  investment  in  the  purchase 
of  an  estate  from  a  friend,  who  in  fact  merely  lent  it  till 
a  recovery  could  be  suffered.  In  order  to  remedy  this 
inconvenience,  an  act  (6)  was  passed,  authorising  the 
Court  of  Chancery,  on  the  petition  of  the  person  who 
would  be  tenant  in  tail  of  the  land,  to  order  the  fond  to 
be  paid  to  him;  the  takers  of  antecedent  estates,  if  any, 
concurring.  When  this  act  came  to  be  carried  into  exe- 
cution, it  was  thought  proper  that  there  should  be  a  re- 
ference to  the  master  to  inquire  whether  the  petitioner 
was  entitled  to  be  tenant  in  tail,  and  whether  he  had  in- 
cumbered the  fund  or  not.  (c)  The  result  of  this  prac- 
tice, in  a  case  which  fell  under  the  writer's  observation, 
was  that  a  petitioner,  with  a  clear  title  to  a  fund  of  £400 
consols,  obtained,  after  deducting  the  costs  of  the  pro- 
ceedings, rather  more  than  half  that  sum.  Common 
sense  dictated  that  the  order  of  the  court  should  have 
the  effect  of  unsettling  the  beneficial  interest  in  the 
fond,  leaving  the  tenant  in  tail,  who  had  thus  acquired 
the  disposable  property  in  the  fund,  to  obtain  it  in  the 

(a)  Short  V.  Wood,  1  P.  Wms.  471 ;  2  Atk.  454. 

(6)  39  &  40  Geo.  3,  c.  56,  re-enacted,  with  alterations,  by  7  Geo.  4, 
c.  45. 

(c)  6  Ves.  116,  576.  An  order  made  in  vacation  was  not  effectual 
unless  the  tenant  in  tail  lived  till  the  second  day  of  the  ensuing  term, 
5  Ves.  12,  n.     Vide  tuprH,  109. 
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ordinaiy  course  from  the  trustee,  who,  unless  there  was  Chap.  V* 
some  apparent  reason  for  withholding  it,  would  be  ad- 
vised to  pay  it  without  the  sanction  of  a  decree ;  just  aa 
an  equitable  recovery  unsettled  the  beneficial  interest  in 
land  equitably  entailed,  and  gave  to  the  tenant  in  tail 
the  right  of  calling  for  the  legal  fee  simple.  The  new 
law,  by  dispensing  altogether  with  die  slow  and  costly 
agency  of  the  court,  and  adopting  the  principle  just 
stated  in  its  fullest  extent^  pronounces  a  tacit  condem- 
nation on  the  former  act  and  the  practice  engrafted  upon 
it. 

Vl/— The  ^ubstitution,  for  passing  the  estates  and  ex-  viiMode  of 
tinguishing  the  nghts  (a)  and  powers  of  marned  wo-  i^VdA  for  bind- 
men  in,  to,  or  over  land,  and  money  to  be  laid  out  in  J^^""*** 
land,  of  a  deed  {b)  to  be  acknowledged  before  a  Judge 
or  a  Master  in  Chancery,  or  certain  standing  commis- 
sioners, (c)  or,  in  the  case  of  absence  abroad,  &c.  spe- 
cial commissioners  (d)  to  be  appointed  under  the  act,  by 
whom  she  is  to  be  examined  in  order  to  ascertain  that 
her  consent  is  freely  and  voluntarily  given.  The  pre- 
cautions superadded  to  the  simple  interrogatory  of  the 
old  law,  by  a  late  rule  of  the  Court  of  Common  Pleas  (e) 
in  regard  to  the  examination  of  married  women,  receive 
no  countenance  from  the  legislature,  and  it  was  hoped 
that  the  court  would  not  so  exercise  the  discretionary 
power  of  making  orders,  confided  by  the  act,  (/)  as  to 
revive  enquiries,  which,  in  order  to  be  effectual,  must  be 
dilatory  and  inquisitorial.  But  this  hope  has  been  dis- 
appointed.    During  the  short  space  which  has  elapsed 

(a)  As  to  dower,  vide  mfri,       (d)  S.  83. 

lb)  S.  77.  (e)  Easter T.  SGeo.  4, 4  Bingh.  348. 

(c)  Ss.  79,  80,  81,  82.  (J)  S.  89. 
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Chap.  V.  since  the  act  came  into  operation^  no  less  than  three  sets 
of  rules  or  orders  have  successively  appeared,  all  lean- 
ing apparently  to  the  practice  and  prepossessions  of  the 
old  law,  rather  than  conceived  in  the  spirit,  or  even  de- 
ferring to  the  letter  of  the  new  statute,  (a)  The  cer- 
tificate of  acknowledgment  being  filed  of  record,  the 
deed  takes  effect  by  relation  as  firom  the  time  of  the 
acknowledgment,  (ft)  Where  a  married  woman  is  tenant 
in  tail,  her  assurance  must,  of  course,  also  conform  to 
the  previous  provisions  of  the  act  relative  to  estates  tail. 
In  every  case  her  husband's  concurrence  is  required,  (c) 
but  subject  to  a  discretionary  power  vested  in  the  Court 
of  Common  Pleas,  {d)  of  dispensing  with  his  concur- 
rence under  certain  special  circumstances  of  incapacity, 
separation,  &c.  (e) ;  and  in  every  case,  except  that  of 
her  merely  consenting  as  protector,  the  deed  of  a  mar- 
ried woman,  in  order  to  be  operative  under  the  act, 

— ia  respect  of   must  be  acknowledged.  (/)    With  respect  to  legal  estates 

their  interests  in  .  i    ?»     ^i  •  •  li*  •    j 

copyholds.         1"  copt/holds,  the  provision  enabling  married  women  to 

dispose  of  lands  by  deed,  is  confined  to  cases  in  which 
the  disposition  could  not,  before  the  passing  of  the  act, 
have  been  effected  by  surrender,  {g)  The  difficulty 
already  stated  to  have  existed  before  the  act  in  regard 
to  the  passing  of  the  equitable  interests  of  married  wo- 

(a)  **  In  issuing  the  rules  in  question,  the  Judges  of  the  Common 
Pleas  have  certainly  put  a  most  liberal  interpretation  upon  the  pas- 
sages in  the  act  which  confer  their  regulating  power;  and  in  the  ex- 
ercise of  that  power,  have  fettered  the  taking  of  acknowledgments 
with  restrictions  at  once  inconvenient  and  ineffectual  for  the  purpose 
at  which  they  aim/'  9  Jarm.  Conv.  486,  n.  Vide  infrdj  notes  to 
the  Rules. 

(b)  S.  86.  (e)    Ex  parte  Mary  Gill,  tnpr^y  89,  n. 

(c)  S.  77.  (/)  S.  79,  45. 
{d)  S.  91.  (g)  S.  77. 
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men  in  copyholds  is  removed  by  a  provision,  which  not  Chap.  V. 
only  enables  married  women  to  pass  such  interests  by 
deed  acknowledged,  but  directs  that  on  their  surrender  of 
such  interests  they  shall  be  separately  examined  in  the 
same  manner  as  if  the  estate  had  been  legal,  declaring 
as  well  such  surrenders  as  all  surrenders  antecedently  to 
the  act  and  similarly  circumstanced  (the  separate  ex- 
amination having  been  taken)  to  be  valid,  (a) 

The  above  sketch  is  confined  to  the  more  prominent  The  act  em- 
points  of  the  act,  which  consists  of  ninety-three  sections*  j^tsT  ' 
But  the  substance  of  the  principal  enactments  has  been 
exhibited,  with  the  exception  of  that  portion  of  the 
statute  which  repeals  the  former  law  relating  to  bankrupt 
tenants  in  tail,  and  substitutes  other  provisions,  too  nu- 
merous and  too  special  to  be  introduced  here,  and  for 
which,  therefore,,  the  reader  is  referred  to  treatises  de- 
voted to  the  law  of  bankruptcy. 

One  of  the  first  points  likely  to  arise  in  practice  upon  Liability,  as  be- 
the  act,  is  in  regard  to  the  expense,  as  between  vendor  an?purcha4er, 
and  purchaser,  of  an  assurance  to  pass  or  bind  the  totheexpence 

,  01  Wk  aflsarance 

interest  of  a  married  woman,  or  to  defeat  an  intail.  The  under  the  act 
vendor  must,  it  is  conceived,  hear  the  expense  of  the 
formalities  superadded  by  the  act  to  the  ordinary  convey- 
ance of  the  purchaser,  where  the  object  can  be  properly 
effected  by  that  conveyance;  or,  where  a  separate  assur- 
ance shall  be  requisite,  the  whole  expense  of  such  assur- 
ance. 

This    act,    though   partaking   of  the   imperfections  General  merits 
from  which  an  original  effort  to  grasp  a  subject  "SO  ^     ^"^ 
various,  complex  and    extensive  cannot    hope  to  be 
exempt,   and  though   not  a  little  blemished  by  par- 
liamentary grafts,  contains  at  least  the  materials  of  a 

(a)  S.  90. 
K 


ISO  NEW  STATUTES  RELATING  TO  REAL  PROPERTY. 

Chap.  V.  complete  system.  If,  after  the  experience  of  a  few  years,. 
it  were  carefully  revised  and  re-enacted,  this  branch  of 
the  law  would  probably  be  settled  on  a  sure  foundatioo. 
It  would  not  have  been  possible^  perhaps,  to  construct  a 
new  system  more  conservative  of  the  general  principles 
of  the  old.  While  the  act  abrogates  two  of  the  c(mxmoa 
assurances  of  the  realm,  it  abstains  from  introducing  any 
novel  mode  of  conveyance ;  (a)  and,  far  from  tending  to 
impair  the  wh<^8ome  aristocratical  influence  exerted  by 
the  ancient  law  of  settlements,  it  throws  down  the  barrier 
of  obsolete  technicality  only  to  discover  a  species  of  pro- 
tection equally  efficient  and  more  susceptible  of  rational 
and  extensive  application. 
--howestiiraied      In  conclusion,  the  reader  may  be  gratified  to  learn  the 

by  the  profes-  ,  .    -i  i  .         n    i 

son.  sentiments  of  competent  judges  on  the  merits  of  the  new 

law  of  alienation  by  tenants  in  tail  and  married  women. 
In  treating  of  the  Fine  and  Recovery  Act,  one  distin* 
guished  writer  thus  expresses  himself: — **  The  sweeping 
away  of  fines  and  recoveries  is  a  sc^d  improvement  in  the 
law,  and  the  act  of  parliament  is  a  masterly  performance, 
and  reflects  great  credit  on  the.  learned  conveyancer  (A) 
by  whom  it  was  framed.  But  the  policy  of  the  provi* 
sions  in  the  act  may  be  doubted.  All  men's  tides  must 
for  many  yea^  depend  upon  the  law  of  fines  and  reco- 
veries ;  and  few  will  be  found  in  a  short  time  competent 
to  judge  of  their  validity.  The  substitute  for  the  M 
law  is  one  of  vast  complication,  introducing  a  protector 
in  every  settlement  to  check  the  alienation  by  tenant  in 
tail  in  remainder.  Whilst  we  brush  away  our  old  books, 
no  one  can  doubt  that  the  new  system,  from  its  complicar 

(a)  Vide  infra,  Prec.  and  Notes,  for  Forms  and  further  observa- 
tions on  the  act. 
(6)   Vide  $uprdf  98,   n. 
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tion,  will  lay  the  foundation  for  new  ones,  and  that  the    Chap.  V. 
construction  of  the  act  in  every  given  case  will  not  be 
settled  but  after  a  long  run  of  litigation,  although  no 
doubt,  at  first,  every  thing  will  proceed  smoothly.    The 
author  was  one  of  those  who   thought  that  the  law 
would  have  been  more  simple  if  it  had  merely  abolished 
fines  and  recoveries,  and  made  deeds  to  declare  the  uses 
of  fines,  and  to  make  tenants  to  the  pracipe  in  recove- 
ries  effectual  without  actuaUy  levying  a  fine  or  suffering 
a  recovery.    The  act  has  e£fected  an  important  alteration 
in  the  law,  by  making  the  tenant  for  life  continue  to  be 
die  protector  of  a  settlement  even  after  he  has  sold  the 
estate,  or  it  has  passed  from  him  by  bankruptcy  or  in^ 
8<dvency.     This  appears  to  be  unwise.     For  the  act 
takes  away  the  control  of  equity  over  the  protector ;  de- 
clares that  his  discretion  is  absolute;  that  he  cannot 
commit  a  breach  of  trust ;  and  that  the  doctrines  of  equity 
applicable  to  a  donee  of  a  power  dealing  with  an  object 
of  the  power  are  not  to  be  applied  to  him.     He  may, 
therefore,  make  what  bargain  he  pleases  with  the  tenant 
in  tail  after  the  natural  check  (for  such  the  possession  of 
the  first  estate  may  fidrly  be  considered)  has  been  con- 
veyed away.    In  the  case  of  a  bankrupt,  he  mxy  acquire 
a  great  property  as  against  his  creditors,  and  a  case  may 
occur  in  which  he  may  by  his  concurrence  enable  the  first 
tenant  in  tail  to  bar  a  subsequent  remainder  vested  by  hb 
iNinkruptcy  in  his  own  assignees.^  (a) 

Another  commentator  on  the  statute,  to  whose  work 
reference  has  already  been  made,  observes,  that  ''the 
care  and  skill  displayed  in  the  penning  of  its  numerous 
provisions  have  extorted  the  warm  and  candid  praise  of 
a  writer  of  the  highest  legal  celebrity,  though  entertain- 

(a)  1  Sugd.  Vend.  9th  ed.  387. 

k2 
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Chap.  V.  ing  an  unfavourable  opinion  of  the  policy  of  the  mea- 
sure. The  act,  indeed*  is  one  of  the  most  complete  of 
any  of  the  legislative  amendments  of  the  law  of  real 
property,  passed  in  the  last  session^  which  appear  to  pos- 
sess very  unequal  degrees  of  merit."  («) 

Fines  and  The  act  on  which  we  have  been  commenting  does  not 

(Ireknd!)*    extend  to  Ireland,  (J)  except  in  those  instances  (c)  where 

^^^  92**  ^'   Ireland  is  expressly  mentioned.     But  the  legislature  has 

(Royal  Assent,   siucc  passcd  "  An  Act  for  the  abolition  of  Fines  and  Reco- 
il u|^.  15, 1834.)  .  ,  ...  ^  ,,  Ti»A 

venes,  and  the  substitution  oi  more  simple  modes  of  As- 
surance in  Ireland^  This  act  difiers  in  some  respects  from 
the  English  act,  and  it  may  be  useful  to  state  shortly  a 
Poinu  in  which  few  points  of  difference.     In  the  definitions  {d)  the  word 
ami  Kecovery     ^^^^^  is  made  to  extend  to  "  any  interest,  charge,  right j 
Act  differs  from  tiij^^  jjen,  or  incumbrance,  in,  upon,  to,  or  affecting  lands, 
•  whether  present  or  vested^  future  or  contingent."     The 

additional  words  were  introduced  from  an  anxiety,  pro- 
bably, to  satisfy  the  scruples  of  those  who  doubted  the 
applicability  of  the  English  act  to  inchoate  and  contin- 
gent interests,  as  the  wife's  title  to  dower,  or  the  benefit 
of  a  contingent  or  executory  limitation.  The  ancient 
demesne  sections  of  the  English  act  are  excluded,  along 
with  that  branch  of  the  fiflh  section  which  establishes 
fines  and  recoveries,  notwithstanding  any  defect  or  want 
of  jurisdiction  in  the  court.  The  omission  of  the  latter 
clause  seems  to  be  judicious.  On  the  other  hand,  the 
Irish  act  contains  a  provision  (e)  entirely  novel,  and  appa- 
rently foreign  to  the  professed  objects  of  the  act.  This 
provision  did,  indeed,  find  its  way  into  the  English  bill, 

(a)  9  Jarm.  Conv.  415.  {h)  S.  92. 

(c)  As  to  bankrupts,  ss.  45, 68,  69.    As  to  entailed  money,  s.  72. 
As  to  acknowledgment  and  inroiment  of  deeds,  ss.  73,  74,  75. 

(d)  S.  1.  (e)  S.  22. 
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but  was,  when  discovered,  very  properly  ejected.  It  is  not  Chap.  V. 
conceived  in  the  clearest  terms,  but  it  purports  to  enable  interpolated 
any  person,  either  before  or  after  he  shall  become  entitled,  ^  cootiMent^* 
otherwise  than  as  expectant  heir  of  a  living  person,  to  an  ^^^  executory 
estate  in  lands  not  vested,  and  whether  he  be  ascertained  "•^'"" 
as  the  person  or  one  of  the  persons  in  whom  the  estate 
may  become  vested  or  not,  to  dispose  by  deed,  will,  or 
otherwise,  as  if  the  estate  were  vested  in  possesion; 
but  no  such  disposition  is  to  be  valid,  where  the  person 
making  it  shall  not  then  have  become  entitled,  unless 
the  instrument  imder  which  he  claims  be  then  in  actual 
operation.  It  would  require  an  extended  dissertation  to 
develope  all  the  possible  bearings  of  this  singular  clause. 
The  owners  of  contingent  remainders  and  executory  gifts 
cannot  alien  by  assurance  inter  vivos  at  law,  except  under 
the  doctrine  of  estoppel,  though  they  may  bind  their  in- 
terests by  way  of  contract  in  equity.  Thus,  if  lands  stood 
limited  to  A.  for  life,  remainder  to  B.,  if  he  shall  survive 
A.,  in  fee,  or  to  A.  in  fee,  but  if  A.  shall  die  under  twenty- 
one,  then  to  B.  in  fee ;  in  neither  case  would  a  conveyance 
by.  B.  pass  the  benefit  of  the  contingent  limitation,  so  as 
to  vest  the  estate,  on  the  happening  of  the  contingency, 
in  the  grantee  at  law,  though  his  devise  by  will  would  so 
pass  it  at  law,  or  his  agreement  would  bind  it  in  equity. 
And  even,  with  reference  to  the  devisable  quality  of  con- 
tingent ^d  executoiy  interests,  an  eminent  writer  ob- 
serves, that ''  the  decisions  do  not  appear  to  reach  those 
cases,  where  neither  the  contingent  interest  itself  is  trans- 
missible from  any  person  until  the  contingency  decides 
him  to  be  an  object  of  the  limitation,  nor  the  person  or 
persons,  to  or  amongst  whom  the  contingent  or  ftiture 
interest  is  directed,  is  or  are  in  any  degree  ascertainable, 
before  the  contingency  happens ;  as  in  the  case  of  a  con- 
in  gent  or  executory  limitation  to  the  right  heirs  of  J..S, 
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OflAP.  V.    (then  living)  where  the  description  of  the  person  to  take 
"  cannot  be  confined  to  or  among  any  ascertainable  person 

or  persons,  during  the  life  of  J.  S.;  nor  can  it  therefore 
be  said,  in  whom  such  interest  is ;  nor,  consequently, 
that  it  is  in  any  body,  during  that  period ;  nor  will  it  be 
transmissible  or  descendible,  from  any  one  dying  before 
it  becomes  ve8ted."(a)  With  deference  to  such  autho* 
rity,  nt  is  conceived  that  it  cannot,  in  the  case  of  any 
contingent  limitation,  be  predicated  of  any  person  that 
he  is  the  object  until  the  contingency  decides  him  to 
be  such,  or  that  he  is  the  person  to  whom  the  con- 
tingent or  future  interest  is  directed ;  nor  is  it  admitted 
that  a  limitation  to  the  survivor  of  a  thousand  persons, 
or  to  the  right  heirs  of  I.  S.,  is  more  or  less  contingent, 
in  point  of  law,  than  a  limitation  to  A.  if  he  shall 
survive  B.  In  none  of  these  cases,  can  it  be  said  that 
the  legal  interest  is  in  any  body  during  the  contin* 
gency.  (b)  The  clause  in  question  seems,  however,  to 
have  been  framed  with  an  eye  to  the  supposed  distinction, 
and  to  contemplate  the  extension  of  the  power  of  dispo- 
sition to  every  species  of  contingent  and  executory  in- 
terest, except  the  mere  expectancy,  or,  in  other  words, 
the  hope  of  succession  of  an  heir  apparent  or  presumptive, 
which  is  not  the  character  of  the  contingent  right  under 
a  gifl  to  the  right  heirs  of  a  living  ancestor  as  purchasers. 
But  if  the  law  in  regard  to  the  transferable  or  devisable 
properties  of  contingent  and  executory  interests  was 
defective  or  doubtful,  it  should  have  been  corrected  and 
explained  by  an  independent  aiid  well-considered  enact- 
ment. This  clause,  so  entirely  misplaced  and  so  darkly 
worded,  is  a  striking  specimen  of  die  worst  kind  of  legis- 
lation. With  equal  propriety  the  clause  might  have  been 

(a)  Fearne's  ConU  Rem.  8th  ed.  370,  71. 
(Jt)  1  Jam.  pQW.  on  Devises,  SO,  n. 
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extended  to  choaes  in  aodon,  ?^iich  are  not  assignable  Jt    Chap.  V. 

Uw.    The  provisions  relating  to  copyholds  are  omitted       »--^— — 

as  being  (like  die  ancient  demesne  clauses)  inapplicable 

to  Ireland.    The  discrepancy  a^  to  dates  already  pointed 

out  (a)    as  existing    between  the  twenty-seventh  and 

thirty-first  sections  of  the  En^ish  act  is  repeated  in  the 

Irish  act;(i)  and,  what  is  more  to  be  regretted,  the  Court 

of  Common  Pleas  in  Dublin  is  invested  with  the  same 

power  of  making  orders  as  that  which  is  conferred  by 

the  English  act,  and  which  has  been  so  unfortunately 

exsrcised* 

We  now  proceed  to  the  act  for  the  amendment  of       Dowfr. 
THE  LAW  RELATING  TO  DOWER.     Neither  is  this  act  ^^'c.ios"'*' 
cakulated  to  efiect  any  considerable  diange  in  the  forms  (f<^^^  ^**ent. 
of  conveyancing.  While,  under  the  old  law,  the  husband 
was  entitled  to  be  tenant  by  the  curtesy  in  respect  of  his 
wife's  inhmtanoe,  whether  legal  or  equitable,  dower  was 
stricdy  a  legal  demand,  and  did  not  attach  unless  the 
husband  was  solely  seised  in  possession  of  the  legal 
inheritance.    It  was^  therefore,  commonly  excluded  on  Modes  of  ex- 
a  purchase  of  the  fee  by  conveying  so  as  to  vest  a  legal  unde°the*oid' 
estate  of  freehold,  derived  out  of  the  fee,  in  a  trustee  ^^^* 
fer  the  purchaser,  or  so  as  to  vest  the  legal  freehold 
or  fee  in  the  purchaser  and  a  trustee  for  him  jointly. 
According  to  die  most  approved  form  of  uses  to  prevent 
dower,  the  estate  was  limited  to  such  uses  as  the  pur- 
chaser should  by  deed  appoint,  (this  power,  however,  not 
being  essential  to  the  object  of  preventing  dower,)  and  in 
defeult  of  appointment,  to  the  use  of  the  purchaser  for 
life,  with  remainder  to  a  trustee  his  executors  and  ad- 
ministrators during  the  life  of  the  purchaser,  in  trust  for 
him,  with  remainder  to  the  purchaser  in  fee.   In  practice, 

(•)  Suj^ky  tl4.  (6)  Ss.  25,  29 
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Chap.  V«  this  form  of  limitation  was  not  attended  with  any  incon- 
venience,  for  as  an  execution  of  the  power  of  appoint- 
ment defeated  the  subsequent  limitations,  including  that 
to  the  trustee,  his  concurrence  on  the  occasion  of  a  fiiture 
sale  or  mortgage  was  not  necessarily  required ;  and  as 
the  power  afforded  the  means,  not  only  of  making  a  short 
conveyance  by  appointment  alone,  but  also,  it  should 
seem,  of  excluding  judgment  creditors,  (a)  (at  least,  where 
the  judgment  is  entered  up  adversely,)  it  was  always  a 
desirable  species  of  dominion.  If  the  purchaser  did  not 
execute  the  power,  the  interposed  limitation  to  the  trustee, 
by  dividing  the  ownership  of  the  legal  inheritance,  pre- 
vented dower,  without  sensibly  abridging  the  dominion 
of  the  purcliaser.  The  limitations  may  be  comprised  in 
very  few  words.  Serious  exceptions,  however,  had  been 
taken  to  this  state  of  the  law.  In  the  first  report  of 
the  Real  Property  Commissioners  it  was  observed  upon  in 
these  terms : — "  Dower  has  long  ceased  to  be  the  pro- 
vision for  widows,  but  their  legal  right  to  it  remains  in 
its  ancient  strictness.  To  evade  this,  and  to  make  ob- 
solete law  bend  to  modem  usage,  there  are  introduced 
into  every  conveyance  upon  a  purchase  of  land,  limita- 
tions which  not  only  swell  its  bulk^h)  but  sometimes  lead 
to  many  inconvenient  consequences."  This  passage  can 
apply  only,  as  it  regards  the  increase  of  bulk,  to  limita- 
tions loaded  with  unnecessary  verbosity,  and  as  it  regards 
the  inconvenience,  to  tiiose  exploded  forms  of  limitation 
by  which  the  estate  was  vested  in  the  purchaser  and  his 
trustee  as  joint-tenants,  without  any  previous  power  of 
appointment.  The  only  objection  of  any  real  weight  is 
that  in  regard  to  covenants  in  appointments  to  uses  not 

(a)  Doe  d.  Wigan  v.  Jones,  10  Barn.  &  C.  459. 
(6)  Vide  wfrd,  Free.  No.  31. 
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running  with  the  land; (a)   a  subject  which  demands    Chap.  V. 
legislative  consideration. 

By  the  new  law,  the  anomalous  distinction  between  1°  subjecting 

equitable  iQ- 

dower  and  curtesy  is  abolished,  and  the  right  to  dower  is  terests  to  dower, 
made  to  attach  "i»  equittf''  upon  the  beneficial  interest  {IJeoS  anoTa?y 
in  possession  of  a  sole  owner  of  the  inheritance,  whether  *"^  imioduces 
the  ownership  be  exclusively  equitable,  or  be  in  part 
composed  of  a  legal  estate  enjoyed  beneficially,  (ft)  Thus, 
if  the  legal  estate  be  vested  in  A.  in  fee,  in  trust  for  B. 
in  fee  or  in  tail ;  or  be  vested  in  B.  for  life  or  for  one 
thousand  years,  remainder  to  A.  in  fee,  in  trust  for  B.  in 
fee  or  in  tail ;  or  be  vested  in  A.  for  the  life  of  B.  or  for 
one  thousand  years,  in  trust  for  B.,  remainder  to  B.  in 
fee  or  in  tail ; — in  each  of  these  cases  the  wife  of  B. 
will  be  dow^ble.  It  was  requisite  to  provide  expressly 
for  the  case  of  the  mixed  ownership,  since  the  legal 
ownership  of  B.  under  the  limitation  to  him  was  not  the 
subject  of  equitable  cognizance,  while  the  equitable 
ownership  under  the  limitation  in  trust  for  him  was  not  the 
subject  of  legal  cognizance ;  so  that  an  enactment  merely 
declaring  that  dower  should  attach  as  well  to  the  equita- 
ble as  to  the  legal  inheritance  would  not  have  hit  the 
case.  But  with  respect  to  curtesy,  the  law  remains  un- 
altered, and  it  should  seem  that  where  the  legal  estate  is 
vested  in  A.  for  the  life  of  B.,  a  married  woman,  in  trust 
for  B.,  remainder  (legal)  to  B.  in  tail  or  in  fee ;  or  where 
the  legal  estate  is  vested  in  B.  (a  married  woman)  for  life, 
remainder  to  A.  in  trust  for  B.  in  tail  or  in  fee,  the  hus- 
band is  not  entitled  to  curtesy,  inasmuch  as  the  wife  is 
not  seised  in  possession  for  an  estate  in  fee-tail  or  fee- 
simple  in  contemplation  either  of  law  or  of  equity,  but  to 
each  tribunal  belongs  exclusively  the  jurisdiction  over  a 

(a)  2  Sugd.  Vend.  9tb  ed.  78;  Hayes's  Concise  Con  v.  31. 

(b)  S.  2. 


138  NEW  STA'HJtES  RELATIHG  TO  HEAL  PROPEKTT. 

Chap.  V.  portion  of  ber  compound  inheritance.  Thus,  it  would 
appear  that  the  legislature  in  extirpating  one  anomaly, 
has  established  two  anomalies:  first,  by  referring  a  sub- 
ject, in  part  purely  legal,  to  the  exclusive  cognizance  of 
equity ;  secondly,  by  admitting  liie  wife  to  dower  under 
circumstances  which  do  not  entitle  (or,  at  least,  cannot, 
without  some  sacrifice  of  principle,  be  held  to  entitk)  the 
husband  to  curtesy.  For,  *^  a  construction  that  should  unite 
the  two  dissimilar  estates  and  blend  them  in  one,  seems 
to  belong  to  a  court  having  jurisdiction  to  give  an  equit- 
able estate  all  the  qualities  or  properties  of  a  legal  one, 
or  of  reducing  a  legal  estate  to  the  qualities  and  proper- 
ties of  a  mere  equitable  one ;  or,  in  other  wm^,  of  anni* 
hilating  their  difierence,  and  converting  an  equitable  into 
a  legal,  or  a  legal  into  an  equitable  estate ;  which  seems 
to  be  the  province  neither  of  a  court  of  law  nor  of  a  court 
of  equty."(a)  Considering  how  long  curtesy  was  pre- 
ferred to  dower,  the  adoption  of  a  converse  rule  may, 
perhaps,  be  deemed  only  a  fidr  measure  of  retribution. 
But  ^' dower  in  equity"  out  of  the  mixed  ownership  seems 
hardly  consistent  with  the  constitution  of  our  judicature. 
Whether  the  husband's  beneficial  inheritance  be  made  up 
of  the  legal  ownership  of  a  particular  estate  in  posses^ 
sion  and  the  equitable  ownership  of  the  inheritance  in 
remainder,  or  of  the  equitable  ownership  of  a  particular 
estate  in  possession  and  the  legal  ownership  of  the  inherit- 
ance in  remainder,  the  right  of  dower  will  attach  *^  in 
equity,**  and  in  equity  only.  It  follows  that  the  common 
uses  to  prevent  dower  will  not  (unless  the  power  of  ap- 
pointment  be  exercised,)  exclude  the  dower  of  women 
who  are  within  the  act. 
Actual  seisin  of  An  actual  seisin  of  the  husband  is  rendered  unneces- 
J^u^rite!""*  '**'*  ®*^y'  ^^^  ^f  ^^  ^^^^  *  "8ht  of  entry  or  of  action,  in  respect 

{a)  Fearn.  Cont.  Rem.  8lh  ed.  58. 
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of  an  estate  to  which  dower  would  be  incident^  his  widow    Chap.  V. 
will  be  dowable,  provided  she  assert  her  claim  within 
the  period  limited  by  kw  for  enforcing  the  right  of  entry 
or  of  action,  (a) 

Bat  the  essential  alteration  effected  by  this  act  con»sts  The  husband's 
in  conferring  upon  the  husband  the  power  of  disappoint*  eff^ai  against 
ing  his  wife  of  dower  by  any  disposition,  to  be  made  ^^^^'' 
either  inter  vivos  or  by  will^Ci)  (his  disposition,  to  the 
extent  of  the  estate,  interest,  or  charge  conveyed  or 
created,  being  declared  effectual  against  the  right  of 
dower,)  or  by  an  express  declaration  negativing  the  right 
of  dower,  to  be  inserted  either  in  the  deed  of  conveyance 
to  him,  or  in  any  odier  deed  to  be  executed  by  him,  or  in 
his  will,  (c)  or  impliedly  by  devising  to  the  wife  any  land, 
or  €iny  estate  or  interest  in  any  land,  out  of  which  she 
would  be  dowable ; — and  it  is  observable  that  such  a 
devise  will  exclude  her  fixim  dower  out  of  all  the  lands  of 
which  be  may  die  seised  in  tail  or  in  tde,(d)  As  the 
clause  rendering  a  declaration  effectual  seems  to  contem- 
plate lands  devisable  by  the  husband,  a  question  may  be 
raised  whether  it  extends  to  entailed  lands  or  not. 

The  operation  of  the  act  is  so  far  limited  by  the  con-  Saving  of 
eluding  section  («)  as  to  leave  wholly  unaffected  the  married  oToT** 
dower  (i.  e.  the  rights  of  all  persons  in  respect  of  the  J^rJ.'*  ^^' 
dower)  of  every  widow  married  on  or  before  the  1st  practical  const- 
January,  1834,  (i.  e.  every  woman  married  on  or  before 
that  day,  and  being  or  becoming  a  widow.)     In  short, 
women  married  on  or  before  that  day  are  remitted, 
for  all  purposes  connected  with  dower,  to  the  old  law.(/) 

(a)  S.  3.  (rf)  S.  14. 

(fr)  Ss.  4  and  &.  (e)  S.  9. 

(c)  Ss.  6  and  7. 

(jf)  In  consequence  of  certain  floating  doubts  this  view  of  the  act 
was  originally  put  forth  with  some  hesitation.  But  those  doubts  are 
now  dissipated.    An  eminent  v^riter  observes,  ^*  it  must  be  borne  in 
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Chap.  V.  This  saving  clause,  which  continues  to  a  large  class 
.  of  wives  the  old  provision,  and  to  the  lawyers  their 
old  devices  for  evading  it,  will  have  the  efiect  of 
prolonging  the  practice  of  inserting  limitations  to 
prevent  dower  in  purchase  deeds  and  in  wills  devising 
estates  in  fee ;  for  where  the  purchaser  or  devisee  shall 
have  a  wife  living,  to  whom  he  was  married  on  or  before 
the  given  day,  limitations  to  prevent  dower  will  be  re- 
quisite still.  Indeed,  in  order  to  prevent  the  necessity 
of  inquiring,  for  the  purposes  of  title,  into  the  fact 
and  time  of  marriage,  it  should  seem  that  the  better 
plan,  in  every  case,  will  be  to  insert  the  ordinary  uses» 
{superadding  the  declaration  required  by  this  act,  in 
order  to  exclude,  in  all  events,  the  dower  of  a  wife  taken 
after  the  Ist  January,  1834,)  until  the  lapse  of  years 
shall,  in  the  course  of  nature,  have  exhaused  the  objects 
of  legislative  concern  ;  nor,  when  that  indefinable  period 
shall  arrive,  will  it  be  proper  to  discard  the  power  of 
appointment,  unless  in  the  interval  it  be  rendered  worth- 
less by  some  alteration  in  the  modes  of  conveyance,  or  by 
a  fundamental  change  in  the  system  itself.  So,  where  a 
vendor,  seised  of  the  legal  inheritance,  shall  have  a  wife 
living,  to  whom  he  was  married  on  or  before  the  1st 
January,  1834,  it  will  be  requisite  either  to  extinguish 
her  right  of  dower  by  a  deed  perfected  with  the  so- 
lemnities prescribed  by  the  Fine  and  Recovery  Act,  or  to 
exclude  it  by  the  assignment  to  a  trustee  for  the  pur- 
chaser of  a  term  created  before  the  dower  attached,  (a) 
The  right  of  dower,  in  regard  to  women  married  aft 


mind  that  as  to  widows  within  the  exception,  their  rights  arc  saved 
in  estates  acquired  by  their  husbands  even  after  the  1st  Jan.  1834. 
The  right  of  dower  of  women  married  after  the  1st  Jan.  1834,  t^ 
placed  on  altogether  a  different  fooling."  1  Sugd.  V'end.  9th  ed.  364. 
(o)  Mole  V,  Smith,  1  Jac.  &  W.  665;  1  Jac.  490. 
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the  1st  January^  1844,  is  by  this  act  reduced  to  a  shadow,     Cha1>.  V. 
and  it  may  be  questionable  whether  the  legislature  has 
not  displayed  more  seeming  gallantry  than  real  wisdom 
by  abstaining  from  the  total  abolition  of  that  inconvenient 
and  unsatisfactory  species  of  provision. 

The  condition  of  married  women  under  the  new  law,  Unfounded 
with  reference  to  dower,  has  produced  more  controversy  to  dowerundef 
than  any  other  point  connected  with  the  subject  of  this  ^^  ^^  ***^' 
chapter.    How  far  the  doubts  which  produced  it  had  any 
real  foundation,  will  be  seen  from  a  brief  statement  of  two 
questions  which  have  been  the  most  agitated.    1.  A  doubt  —whetheratitle 
was  started  whether  a  woman  married  on  or  before  the  within  the  Fine 
Ist  Jan.  1834,  can  extinguish  her  title  to  dower  by  a  deed  ^"^^^^^^ecovery 
acknowledged  according  to  the  Fine  and  Recovery  Act, 
and,  indeed,  whether  that  act  extends  to  dower  in  its 
itichoate  state.     There  seems  to  be  no  ground  for  any 
such  doubt,  which,  if  it  turn  upon  the  supposed  inade- 
quacy of  the  words  "  estate,  interest,"  &c.  to  include 
the  wife's  title  to  dower,  is  really  idle,  since  the  word 
INTEREST  *^€x  vi  termini  in  legal  understanding''  (and 
a  fortiori  in  the  construction  of  an  act  of  parliament  of 
this  description)  '*  extendeth  to  estates,  rights,  and  titles 
that  a  man  hath  of,  in,  to,  or  out  of  lands;  for  he  is  truly 
said  to  have  an  interest  in  them;"(a)  and  if  it  turn  upon 
any  supposed  repugnancy  between  the  Fine  and  Recovery 
Act  and  the  Dower  Act,  is,  if  possible,  still  less  deserving 
of  serious  refutation.     The  former  act  merely  abolishes 
the  old  mode,  and  substitutes  generally  a  new  mode  of 
assurance  by  married  women;  the  latter  act  dispenses,  to 
a  certain  extent,  with  the  necessity  of  any  conveyance  by 
the  wife.  To  every  case  in  which  a  conveyance  by  the  wife 
is  or  shall  be  requisite,  the  substituted  assurance  applies. 
This  doubt  derives  more  countenance  than  it  seems  to 

(a).  Co.  Litt.  345,  346. 
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Chap.  V.    deserve,  from  the  remark  of  a  writer  of  high  authority^ 


that  "  the  3  &  4  Will.  4,  c.  74,  s.  77,  may  be  held  to 

tend  to  dower  so  as  to  enable  a  married  woman  to  destroy 

it,  but  does  not  in  expression  accurately  embrace  it.**(a) 

— whether  hus-   S.  It  has  been  contended  that  the  dower  of  a  woman 


band's  declara- 
tion 


willexclui  naarried  on  or  before  the  1st  of  January,  1834,  out  of 
'^f^f^**^*'^"*  lands  purchased  by  the  husband  after  that  day,  may  be 
quired  after  ist  excluded  by  a  declaration  (and,  as  a  consequence,  by 
where  the  mar-  alienation,  &c.)  Under  the  Dower  Act     In  order  to  sup* 


on^r  Sore  Ihll  P^^  ***  proposition,  the  hist  section  (J)  must  be 
<^r*  pounded  thus: — ^'  this  act  shall  not  extend  to  any  title  of 

dower  which  shall  have  attached  or  shall  attach  on  or 
before  the  1st  of  January,  1834,*'  instead  of—"  this  act 
shall  not  extend  to  the  dower  of  any  widow  who  shall 
have  been  or  shall  be  nuirried  on  or  before,'*  &c. ;  and  die 
question  will  be,  not  when  the  woman  was  married,  but 
when  the  dower  first  attached — ^a  question  not  of  extrinsic 
fact,  but  of  title.    According  to  this  exposition,  (which 
entirely  changes  the  language  of  the  enactment,)  if,  on 
or  before  the  1st  of  January,  1834,  land  was  limited  to 
A.  for  life,  remainder  to  the  husband  in  fee,  or  to  A.  and 
the  husband  as  joint  tenants  in  fee,  and  A.  died  after  that 
day,  living  the  husband  and  wife,  the  dower  then  first 
attaching  might  be  excluded  by  the  declaration  or  alien- 
ation of  the  husband,  &c.,  though  the  wife  may  not  un- 
reasonably be  presumed  to  have  calculated  on  the  contin- 
gency of  die  husband's  becoming  seised  solely,  or  seised 
in  possession.    It  would  not  be  possible  to  distinguish 

(a)  1  Sngd.  Vend.  9th  ed.  344;  vide  i^fri,  Prec.  No.  31,  n. 

(6)  <<  And  be  it  further  enacted,  that  this  act  shall  not  extend  to 
the  dower  of  any  widow  who  shall  have  been  or  shall  be  married  on 
or  before  the  Ist  day  of  January,  1834,  and  shall  not  give  to  any  will, 
deed,  contract,  engagement,  or  charge  executed,  entered  into,  or 
created  before  the  said  1st  day  of  January,  1834,  the  effect  of  defeat- 
ing or  prejudicing  any  right  to  dower/'    S.  14. 
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between  sach  cases  and  the  common  case  of  an  original  Chap.  V. 
acquisition  by  purchase  after  the  1st  of  January,  1834. 
The  construction  must  be  either  with  reference  to  the  time 
when  the  marriage  was  contracted,  or  with  reference  to 
the  time  when  the  dower  attached.  On  the  other  hand, 
if  titles  of  dower,  attaching  after  the  1st  of  January,  1834, 
of  women  married  on  or  b^cnre  that  day,  cannot  be  de- 
feated by  a  declaration,  &c.  under  the  Dower  Act,  it 
seems  to  follow  that  such  women  cannot  claim  dower  in 
^uity  under  the  act  It  would  not,  indeed,  be  just  or 
reasonable  that  they  should  be  allowed  to  take  the  benefit 
of  the  provision  made  by  the  act,  except  upon  the  terms 
imposed  by  the  act — that  they  should  claim  at  once  under 
and  in  opposition  to  the  saBoie  law.  It  must  be  admitted 
that  the  concluding  section  of  the  Dower  Act  is  ob- 
scurely wordedf  and  open  to  different  constructions;  but 
the  sound  conclusion  se^ns  to  be,  that  the  new  law  of 
dower  was  made  &r  women  married  after  the  1st  of 
January,  1834>,  exclusively.  This  construction  offers 
no  violence  to  the  letter  of  the  act,  while,  for  all  practical 
purposes,  it  draws  a  broad  and  intelligible  line  of  de- 
marcation. The  first  branch  of  the  section  excepts 
out  of  the  act  women  married  an  or  before  the  1st  of 
January,  1834 :  the  second  branch  restricts  the  opera- 
tion of  the  act,  as  to  women  left  within  the  act,  to  in^ 
MtrumenU  aand  acts  executed  and  done  on  or  after  that 
day.  The  natural  import  of  the  words  is — '*  that  none 
of  the  efiects  attributed  by  this  act  to  the  declaration  &c. 
of  the  husband,  shall  belong  to  any  such  declaration  &c. 
made&c.  before  the  1st  of  January,  1834;" — but  the  act 
baa  attributed  no  e£fect,  or  rather  has  denied  effect  to  the 
declaration  &c.  of  the  husband  in  regard  to  women  mar- 
ried on  or  before  that  day.  That  construction  is  the  best, 
which^  without  departing  from  the  words^  gives  a  reason- 


144  NEW  STATUTES  RELATING  TO  REAL  PROPERTY. 

Chap.  V.    able  and  consistent  operation  to  both  branches  of  the 
section.     If,  by  a  stretch  of  implicative  construction^  the 
clause  be  read  as  affirming  the  efficacy  of  a  deed  &c.  exe- 
cuted &c.  on  or  after  the  1st  of  January,  1834,  to  defeat 
or  prejudice  any  right  of  dower,  how  is  that  reading  to  be 
ipeconciled  with  the  previous  saving  of  rights  of  dower 
attaching  on  or  before  the  1st  of  January,  1834?  The  in- 
terpretation in  question  would  have  been  dismissed  with 
a  brief  notice,  \f  the  writer  had  not  been  informed  of 
attempts  made,  under  the  sanction  of  respectable  adviserSj 
to  enforce  its  adoption  in  practice.     In  order  to  meet, 
without  appearing  to  countenance  the  doubt  upon  the  point 
last  discussed,  the  declaration  may  be  thus  expressed  : 
Forroofdeclara-  "And  the  said  {jpurchoser]  hereby  declares  that  no  woman 
dower.  who  shall  become  his  widow,  and  who  shall  not  be  ex- 

cluded from  dower  out  of  the  said  hereditaments  and 
premises  by  the  efiect  of  the  limitations  hereinbefore 
contained,  [or,  and  who,  but  for  this  declaration,  would 
be  dowable  out  of  the  said  hereditaments  and  premises,} 
shall  be  dowable  thereout.** 

This  measure  has  not  been  well  received  by  the  pro- 
fession. "  There  appears  to  have  been  no  sufficient 
ground,"  observes  the.  eminent  writer  already  quoted, (a) 
for  this  alteration  of  the  law.  The  wife's  ancient  right 
of  dower  has  been  in  effect  taken  away.  And  surely  it  is 
inconsistent,  whilst  you  enable  the  husband  in  every  case 
to  defeat  it,  to  extend  the  right  over  equitable  estates. 
The  first  clause  of  the  provision.  No.  3,  (&)  was  suggested 
by  the  author,  and  was,  by  the  desire  of  Lord  Eldon,  in- 
troduced into  a  bill  for  altering  the  statute  of  limitations, 
brought  into  the  House  of  Commons  by  the  present  Vice- 
Chancellor,  when  he  was  a  member  of  that  House.  It 
was  no  infringement  upon  the  right  of  the  wife,  for  as  the 

{a)  1  Sugd.  Vend.  9th  ed.  p.  366.  (6)  S.  6. 
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husband  might  have  limited  the  estate  to  uses  to  bar  Chap.  V. 
dower,  so  as  to  prevent  dower  from  attaching^  there  was 
no  reason  why  his  simple  declaration  should  not  have  the 
same  operation;  and  the  object  was  to  prevent  the  un- 
necessary creation  of  powers.  But  the  vesting  of  a 
power  in  the  husband  to  defeat  the  wife's  right  after  it», 
has  attached  must  be  defended  upon  different  grounds." 

The  act  is  silent  as  to  fi^e-bench,  the  right  to  which  Fiee-beDch. 
does  not,  unless  by  the  special  custom  of  the  manor, 
attach  in  the  lifetime  of  the  husband,  nor  consequently 
interfere  with  his  domin^n  over  the  customary  estate. 

The  ACT   FOR   THE   AMENDMENT   OF  THE  LAW  OF  IN-        Descents. 

3  &  4  Will.  4, 

HERiTANCE,  by  admitting  the  lineal  ancestry,  the  half-        c.  106. 
blood,  and  persons  claiming  through  an  attainted  ances-   ^^oi  Aug!*' 
tor,  has  removed  what  were  considered  as  blemishes  in   .,  1833.) 

Admission  of 

our  system  of  descent;  and  it  has  likewise  amended  the  lineal  ancestry, 

1  « J  ^  •  xi  .•      1  half-blood,  and 

law  oi  descent  in  some  other  particulars.  attainted  blood. 

This  act  reverses  a  rule  &miliar  to  the  conveyancer.  Devise  to  heir, 

«  •1-1  1  i>  1  it'      &ii<^  limitation  to 

by  providing  that,  under  a  devise  to  the  testator  s  heir,  grantor,  to  con- 
he  shall  in  every  case  be  in  as  devisee,  and  not  by  J-^r'*'" 
descent;  and  that  under  a  limitation  to  the  grantor,  or  to 
the  heirs  of  the  grantor,  he  shall  be  in  by  purchase^ 
and  not  merely  as  restored  to  his  old  dominion.(a)  The 
fee  taken  under  the  devise  or  limitation  will  therefore  be 
a  new  acquisition,  and  descend  from  the  heir  or  grantor 
as  the  first  purchaser. 

The  aberrations  in  the  old  table  of  descents  de- 
manded less  imperatively  than  the  condition  of  many  other 
branches  of  real  property  law,  the  interference  of  the 
legislature;  for  however  much  they  might  offend  in 
theory,  yet,  under  correction  of  that  ample  power  of  dis- 

(a)  S.  3.     Tide  infr^  Prec.  No.  2,  n.  (9). 

L 
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Chap.  V.  positicm  which  is  enjoyed  by  every  owner  of  a  descendible 
estate,  they  were  in  a  great  degree  neutralized  in  prac- 
tice. So  far,  indeed,  as  the  peace  and  well-being  of 
society  are  concerned,  it  is  often  immaterial  upon  what 
principle  a  dry  rule  of  property,  the  result  of  positive  in- 
•titution,  is  settled,  though  it  is  always  material  that  the 
rule  should  be  certain  and  known.  In  refining  on  such 
rules,  we  are  apt  to  catch  at  the  shadow  of  abstract  per- 
fection, and  lose  the  solid  advantage  of  an  established 
canon. 

The  scantiness  of  these  remarks  on  so  important  a 
statute  is  supplied  by  the  annexed  Tables  of  Descent, 
in  which  an  experienced  contributor  has  exhibited  the 
effect  of  the  new  law,  in  contrast  with  the  old,  and  has 
iurnished  the  practitioner,  engaged  in  tracing  an  heir  at 
law,  with  a  safe  and  perspicuous  guide. 

Creditors.  The    ACT    TO     RENDER    FREEHOLD     AND    COPYHOLD 

3  &  4  Will.  4, 

c.  104.  ESTATES   ASSETS  FOR  THE   PAYMENT   OF  SIMPLE  AND  (a) 

29th  Aug!^*  CONTRACT  DEBTS,  Constitutes  the  freehold,  customary- 
R  /^totM  hold,  and  c(4>yhold  estates  of  every  deceased  pro- 
subjected  to  prietor,  not  charged  by  his  will  with  the  payment  of  his 
debto.  debts,  assets,  to  be  administered  in  equity,  for  the  pay- 

ment of  his  debts,  as  well  simple  contract  as  specialty. 
But  preference  is  given  to  creditors  by  specialty  bindii^ 
the  heirs; — and  heirs  are  not  bound  by  bond  or  covenant 
unless  expressly  mentioned.  This  enactment  will  not 
Liability  of  pur-  throw  any  impediment  in  the  way  of  alienation.     A  pur- 

Cu&ser  as  to  ao* 

plication  of  pur-  chascr  from  the  heir  or  devisee  will  not  be  liable  to  see 
chaae-moDey.     j^jg  ^^^^^  applied  in  payment  of  the  debts.     On  the 

other  hand,  the  act  will  not  operate,  like  a  charge  of  debts 
created  by  the  testator,  to  exempt  the  purchaser  from 
liability  to  see  his  money  applied  in  payment  of  legtides 

(fl)  Dele  «  AND." 
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chaj^ed  by  the  will.(a)    The  real  estate  of  traders^    Chap.  V. 
within  the  bankrupt  laws,  was  liable  under  a  former  act.(6) 
Lands  charged  with  debts  will  still  be  equitable  assets  to 
be  administered  upon  die  equitable  principle  of  equality. 

The  ACT  FOR  THE  LIMITATION  OF  ACTIONS  ANB  SUM    Limitation  op 

Actions* 
RELATING  TO  REAL   PROPERTY,   AND    FOR  SIMPLIFYING    3£c4WiU.  4, 

THE    REMEDIES     FOR    TRYING    THE    RIGHTS    THERETO,     ,„  *^\^7* 

'    (Royal  Aaent, 

though  entitled,  perhaps,  in  point  of  public  interest  and  24t&  July 
importance,  to  hold  the  first  place,  is  here  considered 
last,  because  it  has  no  direct  bearing  upon  the  sub- 
ject-matter of  this  work,  except  that,  by  sweeping  away 
the  mass  of  real  and  mixed  ac(ions,(c)  and  reducing,  in  Abolition  of  real 
efect,  the  remedies  for  the  recovery  of  land  to  the  ordi-  tiniiaQoe,&c. 
nary  action  of  ejectment,  it  has  fitcilitated  future  innovar^ 
tions  upon  the  law  of  tenure.  The  efiect  of  a  descent 
cast,  a  discontinuance,  or  a  warranty,  in  taking  away  a 
right  of  entry  or  defeating  a  right  of  action,  is  also  abro- 
gsted^d)  The  conveyancer  was  often  called  upon  to 
consider  die  doctrine  of  discontinuance.  Discontinuance 
by  tenant  in  tail  might  be  produced  by  various  modes  of 
assurance-^by  fine,  feofiment,  common  recovery,  release 
with  warranty — ^but  was  more  commonly  the  result  of  a 
fine.  If  a  tenant  in  tail  seised  in  possession  (and  it  was 
lately  adjudged  that  a  tenant  in  tail  in  remainder  ex* 
pectant  on  a  term  of  years,  was  for  this  purpose  seised  in 
possession,)  (e)  levied  a  fine  swr  conusance  de  droit  come 

(a)  Horn  ▼.  Horn,  2  Sim.  &  S.  448. 

(6)  47  Geo.  3,y^  2,  c.  74,  re-enacted  1  Will.  4,  c.  47,  s.  ^. 

<c)  SL  36;  Kdyide  ss.  37  and  38. 

(<f)  S.  39. 

(e)  Doe,  dem.  Cooper,  ▼.  Finch,  4  Bam.  &  Adolph.  283;  1  Nev. 
&  Mann.  130,  S.  C.  more  fally  reported.  This  case  ended  in  a  com- 
promise. 

l2 
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Chap.  V.  ceo,  inc.  (with  or  without  proclamations),  the  fine  ope- 
rated  as  a  discontinuance,  turning  the  estates  of  the  per- 
sons entitled  in  remainder  or  reversion  to  rights  of  action, 
as  distinguished  from  rights  of  entry,  or,  in  other  words, 
such  persons  were  precluded  from  recovering,  on  the 
accruer  of  their  rights,  by  ejectment,  and  were  driven  to 
proceed  hy  formedton — one  of  the  real  actions  abolished 
by  this  act.  If  real  actions  had  been  aboUshed,  vntfaoot 
altering  the  doctrine  of  discontinuance,  a  feoifinent  by 
tenant  in  tail  in  possession,  unattended  with  the  requi- 
sites of  the  late  act  for  abolishing  fines  and  recoveries,(a) 
would  in  effect  have  barred  claimants  in  remainder  and 
reversion. 
A  stricter  limi-       By  this  act  the  time  allowed  by  the  old  law  for  making 

tfttion  ioopoBod.  i..  111  •  •% 

an  entry  or  bnnging  an  action,  is  on  the  whole  consider- 
ably abridged.(ft)  If  the  former  statutes  indulged  the 
dilatory  claimant  with  too  long  a  repose,  and  held  out 
encouragement  to  stale  demands,  it  may  be  thought  that 
the  new  act  sometimes  approaches  the  contrary  extreme, 
and  is  calculated  to  confer  a  legislative  titie  by  surprise. 
Under  the  old  law,  a  party  might  have  slept  long  and 
soundly  upon  his  rights ;  but  under  the  new  law,  even  a 
nod  may  be  fatal.  Indeed,  it  should  seem  that  cases  of 
hardship  may  arise;  but  the  quieting  of  possessions  has 
ever  been  the  care  of  the  legislator  and  the  judge,  who 
have  promoted  it  by  various  enactments  and  devices — ^by 
non-claim,  warranty,  &c. — the  abolition  of  which  must  be 
set  off  against  the  rigour  of  the  new  statute. 
The  want  of  an  This  act  not  Only  provides  a  stricter  limitation  for 
tion  to  suits  in    cases  falling  within  the  provisions  of  the  former  acts, 

equity,  &c. 

suppfied.  (aj  s^p^^  97, 

(b)  See  the  periods  stated  infr^,  p.  154;  and  see  Table,  infr^ 
p.  169. 
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but  supplies  in  other  cases  the  want  of  an  express  sta-  Chap.  V. 
tutory  limitation,  particularly  with  reference  to  equitable 
titles  (a)  and  to  advowsons  (b) ; — and,  though  the  title 
and  general  tenor  of  the  act  would  seem  to  contemplate 
real  property  only,  yet  the  word  "  legacy"  has  crept 
in,  (c)  and  standing  unexplained,  appears  to  embrace 
every  gift  of  a  legatory  nature.  Analogy,  in  some  in- 
stances, and  presumption,  in  others,  furnished  a  virtual 
limitadon  where  none  was  prescribed  by  the  letter  of  the 
old  statutes ;  but  the  courts  are  now  relieved  from  the 
necessity  of  taking  those  indirect  courses.  The  bar  to 
equitable  claims  is  not,  however,  susceptible  of  the  same 
certainty  and  precision  as  the  bar  to  legal  claims,  and  a 
large  discretion  must  still  belong  to  the  judge  in  cases 
involving  questions  of  fraud,  acquiescence,  and  other 
matters  peculiarly  of  equitable  cognizance.  (<2) 

This  act  contains  a  provision  («)  in  regard  to  defective  Efiectof  enjoy- 
assurances  by  tenants  in  tail,  which  it  is  material  to  con-  fective  a»ur- 
sider.    The  substance  of  the  enactment  is,  that  an  as-  J^i^  *^"^ 
surance  by  tenant  in  tail,  not  suflScient  to  bar  estates  ^"^nring  a  title, 
lying  behind  the  estate  tail,  but  followed  by  possession 
or  enjoyment  under  the  assurance  for  twenty  years  after 
the  earliest  period  at  which  a  veUid  assurance  of  the  like 
naturey  if  then  made  by  the  tenant  or  issue  in  tail,  would 
(i.  e.  but  for  the  defective  assurance),  without  the  consent 
of  any  other  person,  have  barred  the  ulterior  estates^ 
shall  be,  and  be  deemed  to  have  been,  sufficient  to  bar 


(a)  Ss.  24,  28.  (6)  Ss.  30,  SI,  332,  333. 

(c)  Ss.  40, 42.    See  1  Sugd.  Vend.  9th  ed.  411,  n. 

(d)  Ss.  25,  26,  27.  For  the  doctrine  of  limitation  (by  analogy) 
to  suits  in  equity,  see  the  great  case  of  the  Marquis  of  Cholmondeley 
V.  Lord  Clinton,  2  Jac.  &  W.  1 ;  4  Bligh's  Pari.  R.  1. 

(«)  S.  23. 
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Chap.  V.    the  ulterior  estates.    This  provision  has  a  prospective, 

as  veil  as  a  retrospective  aspect,  applying  not  only  to 

defective  assurances  under  the  old  system  of  common 

recoveries,  but  to  defective  assurances  under  the  new 

^illustrated  by  system  of  assurances  by  deed  inrolled.    Suppose,  for  the 

ezamp  es,         ^^^  ^^  illustration,  that  in  1800,  the  land  being  settled 

upon  A.  for  life,  remainder  to  B.  in  tail,  remainder 
over,  B.,  without  the  concurrence  of  A.  in  making  a 
tenant  to  the  praecipe,  suffers  a  recovery  and  limits  the 
use  to  C»,  a  purchaser,  in  fee;  A.  dies  in  1810,  (when, 
of  course,  B.  or  his  issue  in  tail  would  have  been  in  a 
situation  to  suffer  an  effectual  recovery  *'  without  the 
consent  of  any  other  person,")  and  on  his  (A.*s)  death,  C. 
Alters,  and  the  possession  and  receipt  of  rents  are, 
according  to  the  ddective  conve3rance,  for  the  period 
of  twenty  years ; — under  these  circumstances,  the  pro* 
vision  in  question  would  have  the  effect  of  conferring  a 
perfect  title.  But  it  must  be  observed,  that  if  B.  had 
levied  a  fine  instead  of  suffering  a  recovery,  the  aot 
would  not  have  assisted  the  title,  even  though  he  had 
been  seised  of  an  estate  tail  in  possession ;  for  the  act 
supposes  that  the  assurance  was  such  an  assurance  as,  if 
duly  made,  would  have  been  adequate  to  bar  the  re- 
maindei^.  An  intention  to  amend  the  clause,  so  as  to 
embrace  the  case  <^  a  defective  assurance  otherwise  than 
by  recovery,  is  understood  to  have  been  intimated.  It 
is  observable  that  the  words  ''  without  the  consent/* 
seem  to  anticipate  the  alteration  which  was  soon  after- 
wards effected  in  the  law  by  the  Fine  and  Recovery 
Act ;  for  the  word  caneurrence  would  have  been  more 
appropriate  in  regard  to  recoveries.  If,  therefore,  we 
refer  the  case  last  proposed  to  a  period  subsequent  to 
that  alteration,  substituting  for  a  recovery  an  assurance 
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by  deed  inroned,  (i.  e.  without  the  consent  of  the  tenant    Chap.  V. 
for  life  as  protector j)  the  result  would  be  the  same — a 
good  title  as  against  the  remainder-man. 

Other  cases  may  be  suggested  in  which  the  question  ^uestioDable 
of  the  applicability  of  the  above  clause  is  less  easily  guggeated. 
solyed*  Thus,  A.,  tenant  in  tail,  with  remainder  over^ 
conveys  by  lease  and  release  to  B.,  a  purchaser,  and  his 
heirs;  afterwards.  A.,  without  the  concurrence  of  B., 
conveys  to  a  tenant  to  the  prtscipe,  and  suffers  a  reco-» 
very,  declaring  the  use  in  favour  of  B.  and  his  heirs ; 
then  A.  dies  without  issue;  B.  enters  on  the  execution 
of  the  original  conveyance,  and  continues  to  enjoy  for 
twenty  years  after  the  death  of  A«  Here,  of  course, 
the  recovery  is  the  defective  assurance  sought  to  be  aided 
by  the  statute*  Now,  the  commencement  of  the  time  at 
which  a  recovery  could  have  been  suffered  with  effect, 
without  the  concurrence  of  B.,  would  be  the  determina- 
tion of  his  estate  under  the  original  conveyance,  which 
could  not  determine  until  the  death  of  A* ;  but  as  the 
statute  contemplatjBs  the  continued  existence,  at  that 
period,  of  the  tenant  in  tail  making  the  defective  assur- 
ance, or  of  his  issue,  it  is  apprehended  that  the  case  does 
not  fall  within  the  provision.  Suppose,  on  the  other 
band,  that  A.  had  left  issue,  the  question  would  then  be, 
whether  a  recovery  suffered  by  the  issue  of  A.  after  his 
death,  without  the  consent  (or,  concurrence)  of  B.,  would 
have  been  effectual ; — it  is  conceived  that  the  question 
may  be  answered  in  the  affirmative,  inasmuch  as  the  first 
conveyance  passed  only  such  an  estate  as  A.  might  law- 
fully grant,  and  that  the  case  would  consequently  &11 
within  the  provision.  But  if  the  first  conveyance  had 
been  by  feofiment,  working  a  discontinuance,  then  it 
should  seem  that,  as  the  seisin  of  the  issue  would  have 
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Chap.  V.  been  taken  away,  and  as  a  recovery  sufiered  by  the  issue, 
without  the  concurrence  of  B.,  would  therefore  have  been 
invalid,  the  case  would  not  fall  within  the  provision. 
When  the  provision  dispenses  (as  it  does  impliedly  (a) ) 
with  the  consent  (or,  concurrence)  of  the  person  in  pos- 
session under  the  defective  assurance,  the  dispensation 
must  be  considered  as  limited  to  his  estate  under  that 
assurance;  whereas  B.  would,  if  the  previous  conveyance 
had  divested  or  discontinued  the  estate  tail,  continue  to 
be  in  of  the  estate  created  by  that  conveyance,  and  in 
respect  of  such  estate  have  been  a  necessary  party 
to  make  a  tenant  to  the  praecipe,  unless  the  estate  of  the 
issue  had  been  restored  by  entry  or  action.  And  even 
with  respect  to  the  case  first  put,  of  an  innocent  con- 
veyance by  lease  and  release,  it  must  be  observed,  that 
such  a  conveyance  has  been  treated  as  passing  a  fee, 
voidable  only  as  against  the  issue  by  entry,  (ft)  This 
well-meant  clause  seems  to  demand  revision. 
Probable  efiect  But  the  inquiry  most  interesting  to  the  conveyancer, 
regard  to\he  ^''^^ing  out  of  the  act  Under  considemtion,  is  whether  it 
practice  of  re-    will  exert  any,  and  if  any,  what  degree  of  influence, 

quinDg  a  title  ii.  ii  ..  T  iii- 

for  sixty  yeare.  upon  the  established  practice  in  regard  to  the  deduction 
of  titles  to  real  property.  The  discussion  upon  which 
we  are  about  to  enter,  anticipates  the  operation  of  the 
act ;  for  the  abolition  of  real  actions  is  not  immedir 
ate,  (c)  By  some  it  is  taken  for  granted  that  a  sixty 
years  title  will  no  longer  be  required,  but  that  forty 
years,  which  is  the  most  extended  period  allowed  by  the 
act,  (d)  will  henceforth  be  the  limit;  while  others  main- 
tain that  the  practice  "Xrill  remain  unaltered.  In  order 
to  solve  the  question,  it  is  necessary  to  consider  how 

(o)  Vide  suprk,  149  (6)  I  Prest.  Est.  436. 

(r)  Ss.  36,  37,  and  Table  of  Periods,  injr^^  169.         (rf)  S.  17. 
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&r  the  practice  is  founded  upon  the  old  statutory  li-    Chap.  V. 
mitation,  and  how  far  that  foundation  is  removed  by 
the  new  enactments.    Those  who  assume  that  after  the 
kpse  of  sixty  years,  which  was  the  period  of  limitation 
to  a  writ  of  right,  the  extreme  remedy  of  the  old  law, 
all  danger  of  eviction  was  at  an  end,  and  that  therefore 
the  period  of  sixty  years  was  adopted  for  the  deduction 
of  tides,  are  clearly  in  error,  since,  in  the  case  of  a  sale 
or  mortgage  of  land,  limited  for  life  or  in  tail,  the  re- 
mainder-man or  reversioner  might  certainly  have  re- 
covered within  twenty  years  after  his  right  accrued  by 
the  determination,  at  any  period  however  distant  from 
the  transaction,  (a)  of  the  estate  for  life  or  in  tail,  and 
notwithstanding  any  length  of  enjoyment  as  against  the 
owner  or  successive  owners  of  that  estate,  which  period 
of  twenty  years  was  liable  to  be  extended,  perhaps  in- 
definitely, by  disabilities  on  the  part  of  the  claimants. 
If  the  limitation  to  a  writ  of  right  originally  suggested, 
as  it  very  probably  did,  the  period  of  sixty  years,  yet  it 
did  not  furnish,  or  did  not  alone  ftirnish,  the  ground  and 
reajson  of  the  practice,  which  requires  the  title  to  real 
property  to  be  deduced  for  that  period  at  least.     There 
can  be  no  mathematical  certainty  of  a  good  title,  but 
there  may  be  a  strong  moral  probability,  and  it  was 
thought  that  a  scrutiny  prosecuted  through  the  res  gestce 
of  the  last  sixty  years  afforded  that  probability.    The 
more  extended  the  period  of  research  the  greater  the 
assurance  of  safety,  but  convenience  required,  and  prac- 
tice has  established,  a  conventional  limit    The  requi- 
sition of  a  sixty  years'  title  was  not  confined  to  cases  in 
which  the  remedy  by  writ  of  right  was  available.     By 
the  new  act  the  writ  of  right  is  taken  away;  twenty  years' 

(a)  See  12  Ves.  248. 
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Chap.  V.  possession  adverse  to  a  tenant  in  tail  operates  against 
those  in  remainder  and  reversion,  (a)  vdiose  estates  are 
in  effect  constituted  for  tliis  purpose  an  integral  part  of 
the  inheritance  of  the  tenant  in  tail ;  and  the  only  action 
left  to  the  remainder-man  or  reversioner  is  an  ejectment 
(for  writs  oi  formedon  are  abolished,)  and  the  period 
limited  for  bringing  an  ejectment  is  twenty  years,  (i) 
which  cannot  be  extended  by  disabilities  or  otherwise 
beyond  forty  years,  (c)  It  is  clear,  therefore,  that  pos- 
session adversely  to  a  tenancy  in  tail,  if  held  for  twenty 
years  may^  and  if  prolonged  to  forty  years  muai  con- 
stitute a  perfect  title  as  against  the  issue,  remainder- 
men and  reversioner.  But  it  is  obvious  that  no  such 
limitation  could  be  applied  to  a  remainder  or  reversion 
expectant  on  a  tenancy  for  Zife,  and  therefore  possession 
held  adversely  to  a  tenancy  for  life,  through  the  whole 
period  of  a  life  protracted  by  extreme  longevity,  would 
a£R>rd  no  security  to  a  purchaser  against  eviction  by  a 
claimant  entitled  in  remainder  or  reversion.  The  ven- 
dor's title  may  commence  forty  years'  ago  with  a  simple 
conveyance  in  fee  from  A.  to  B. ;  but  A.,  or  his  prede- 
cessors in  title,  may  have  dispossessed  C,  a  tenant  for 
life,  or  A.  himself  may  be  only  tenant  for  life  or  tenant 
pomr  autre  vie: — in  either  case,  if  the  life  be  still  in  ex- 
istence, or  if  it  dropped  within  twenty  years,  or  if, 
having  dropped  twenty  years  ago,  or  upwards,  the  right 
of  the  remainder*man  or  reversioner  has  been  kept  alive 
by  disability,  (d)  the  purchaser,  accepting  such  a  tide, 
will  be  in  imminent  danger  of  eviction.  It  may  be  urged 
that  the  same  reasoning  would  equally  prove  the  insuf- 
ficiency of  a  title  for  sixty  years ;  (which  period  is  less 

(a)  Ss.  21,  22.  (6)  S.  2. 

(c)  S.  17.  (rf)  S.  16. 
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than  ought  to  be  allowed  for  the  duration  of  human  life^    Chap.  V. 
especially  when  it  is  considered  that  a  life  estate  may  be 
limited  to  a  person  unborn^)  but  this  would  be  an  ar- 
gament  for  extending  rather  than  abridging  the  investi- 
gation ;  it  would  show  that  while  even  sixty  years  af- 
fords bat  a  precarious  guarantee,  forty  years  must  be 
absolutely  hazardous.    Every  year  subtracted  from  the 
period  fixed  by  practice,  and  sanctioned  by  the  courts, 
diminishes  the  security.    As  the  law  stood  (and,  indeed, 
having  regard  to  the  deferred  operation  of  the  act,  as 
the  law  actually  stands),  a  title  regularly  deduced  for 
centuries  might  prove  bad;  there  being  not  only  the 
danger  of  eviction  by  a  remainder-man  or  reversioner 
after  a  tenancy  for  life,  but  the  more  remote  danger  of 
eviction  by  a  remainderHtnan  or  reversioner  after  an  es- 
tate-tail.   By  the  new  law  the  latter  danger  will  be  re- 
moved or  considerably  diminished  (though  it  must  be 
borne  in  mind  that  the  twenty-third  section,  relative  to 
ddective  assurances  by  tenants  in  tail  (a)  is  very  limited, 
and  that  possession  under  such  an  assurance  will  not  be 
adverse,  within  the  twenty-^rst  and  twenty-second  sec- 
tions, till  the  death  of  the  tenant  in  tail),  but  the  former 
danger  is  not  removed  or  eonsiderably  diminished.    The 
removal  or  diminution  of  one  only  of  those  hazards,  and 
that  the  least  imminent,  cannot,  it  is  conceived,  justify 
the  sudden  deduction  of  twenty  years  firom  the  ordinary 
term.    Other  arguments  might  be  adduced,  and  other 
cases  be  put,  but  enough  has  been  said  to  caution  the 
practitioner  against  assuming  that  the  act  operates,  as  of 
course,  to  render  a  forty  years'  (b)  title  strictly  market- 

(a)  Vide  tiq>rd,  149. 

(6)  The  writer  is  happy  to  find  that  the  view  taken  in  the  text 
coincides  with  the  opinion  of  several  eminent  conveyancers,  and 


1 
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Chap.  V.  able.  To  those  who  contend  for  twenty  years  it  would 
probably  be  vain  to  address  any  thing  in  the  shape  of 
argument.  It  should  also  be  borne  in  mind  that  a 
vendor^  unless  protected  by  express  stipulation,  is  com- 
pellable to  produce,  on  oath,  all  the  documentary  evi- 
dence of  title  in  his  possession  or  power,  however  re- 
mote the  period  to  which  that  evidence  may  refer.  But 
though  the  act  should  not  operate  to  establish  a  new  rule 
in  regard  to  the  deduction  of  titles  generally  (a  result 
which  the  firamers  of  the  measure  never  contemplated,(a) 
and  which,  indeed,  it  were  vain  to  expect  from  the  legis- 
lature,) yet  it  will  certainly  cure  the  infirmities  of  many 
titles,  and  may,  by  inspiring  confidence  in  the  security  of 
possessions,  induce  the  professional  adviser  to  abate 
somewhat  of  his  jealousy  and  rigour. 
OpiDioos  of  Though  till  the  provisions  of  the  statute  in  regard  to 

min^hirMint.  ^^  actions  shall  be  in  full  force,  this  important  question 

(which  will  then  probably  receive  a  judicial  determina- 
tion,)  may  be  considered  as  in  some  degree  speculative, 
yet  the  near  approach  of  that  period  must  render  the 
practitioner  anxious  to  ascertain  and  compare  the  opi- 
nions of  those  who  from  their  learning  and  experience 
are  entitled  to  be  heard  upon  the  point     No  apology 
is  necessary,  therefore,  for  introducing  the   following 
passages  from  works  of  established  reputation : — ^*  A 
purchaser,   (observes  a  writer  whose  authority  upon 
matters  of  title  must  always  have  peculiar  force,)  be- 
particularly  with  that  of  a  distinguished  member  of  the  Real  Pro- 
perty Commission,  who  has  kindly  communicated  an  opinion  given 
in  practice  on  this  important  subject,  with  permission  to  insert  it  in 
this  work,  of  which  it  will  be  seen  (infri,  p.  178)  that  the  writer 
has  availed  himself, 
(a)  Vide  infrd,  160. 
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fore  the  late  act  of  3  &  4  Will.  4^  c.  S^J,  had  a  right  Chap.  V. 
to  require  a  title  commencing  at  least  sixty  years  pre- 
viously to  the  time  of  his  purchase ;  because  the  old 
statute  of  limitations  (a)  could  not  in  a  shorter  period 
confer  a  title.  In  Paine  v.  Meller,  (i)  Lord  Eldon  was 
of  opinion,  that  an  abstract  not  going  further  back 
than  forty-three  years,  was  a  serious  objection  to  the  title. 
Even  sixty  years  were  not  sometimes  sufficient.  For 
instance,  if  it  might  reasonably  be  presumed  from  the 
contents  of  the  abstract,  that  estates-tail  were  subsisting, 
the  purchaser  might  demand  the  production  of  the  prior 
title.  The  statutes  of  limitation  could  not  in  such  case 
be  relied  on ;  remainder-men,  having  had  distinct  and 
successive  rights,  upon  which  at  least  the  statute  of 
James  could  only  begin  to  operate  as  they  fell  into  pos- 
session. It  might  have  been  thought  in  the  common 
case  of  a  man  daiming  by  descent,  a  reversion  expectant 
upon  particular  estates  created  by  his  ancestor's  will, 
that  a  writ  of  right  would  not  lie  after  sixty  years  from 
his  ancestor's  death,  although  the  particular  estates  had 
but  recently  determined.  But  however  this  might  be, 
the  objection  still  remained,  for  an  ejectment  might  have 
been  brought  at  any  time  within  twenty  years  after  the 
estate  fell  into  possession.  But  the  law  is  altogether 
altered  by  the  3  8c  4  Will.  4,  c.  27,  which  limits  the 
general  time  to  recover  to  twenty  years,  with  a  saving  of 
ten  years  for  persons  under  disability,  but  not  to  exceed 
in  any  case  forty  years,  although  the  ten  years  are  not 
expired.  The  act  allows  no  ftirther  time  for  successive 
^disabilities,  and  makes  the  bar  of  the  tenant,  in  fact, 

(a)  32  Hen.  8,  c.  2;  2lJac.  1,  c.  16 ;  and  see  Barnwell  v,  Harris, 
1  Taaot  430. 
(h)  6  Ves.  jun.  349.    See  Robinson  v.  £llioU,  1  Russ.  599. 
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Chap.  V.  extend  to  all  whom  he  might  have  barred.  This  will 
ultimately  tend  to  shorten  abstracts  considerably,  and  in 
the  result  forty  years  will  probably  be  considered  the 
proper  period  instead  of  sixty  for  an  abstract  to  extend 
over,  hut  still  eases  mutt  frequently  arise  where  it  wUl 
be  necessary  to  call  for  an  earlier  title.  As  fines  are 
abolished,  a  short  bar,  as  formerly,  cannot  now  be 
made.'*  (a) 

Another  writer,  after  noticing  the  difierence  of  opinion 
upon  this  ])oint,  and  quoting  the  opinion  expressed  in  the 
preceding  pages  of  this  chapter,  proceeds  thus : — **  With 
this  opinion  the  practice  of  the  profession  seems  to  ac- 
cord ;  and  courts  of  equity,  or  at  least  their  officers,  the 
masters,  continue  to  act  upon  the  old  rule,  without  any 
relaxation.  One  feels,  however,  some  hesitation  in  ac- 
ceding to  the  notion  that  the  rule  in  question  was  es- 
tablished in  reference  exclusively  to  the  duration  of 
human  life,  without  regard  to  the  limitation  of  real  ac- 
tions; seeing  the  exact  correspondence  between  the 
periods  of  title  and  limitation,  and  that  the  role,  if 
framed  with  a  view  to  the  claim  of  a  remainder-4nan, 
falls  short  of  its  aim,  as  even  an  estate  for  life  (to  say 
nothing  of  an  estate-tail)  may  outiast  the  period  of  sixty 
years.  The  probability  is,  that  when  it  became  necessary 
to  establish  tiie  minimum  extent  to  which  abstracts  of 
title  under  all  circumstances  should  reach,  sixty  years 
were  fixed  on  as  being  the  period  when  an  adverse  poa^ 
session  would  confer  an  unimpeachable  titie,  with  tittle 
or  no  regard  to  the  ease  of  a  tenancy  for  Ufe  or  ate^ 
nancy  in  taily  either  ofy>kich  woidd  evidently  have  sug" 
gested  the  necessity  of  a  more  extended  range  of  investi- 
gation.   Indeed,  as  an  estate-tail  is  of  indefinite  duration, 

(a)  1  Sagd.  Vend.  9th  ed.  3S9. 
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no  length  of  time  could  reach  such  a  case ;  and  therefore  Chap.  V. 
the  recent  statute  has  wisely  included  tenants  in  tail  and 
ulterior  remainder-men  in  the  same  bar.  (a)  But  though 
a  considera.tion  of  the  possible  existence  of  remainders 
may  not  have  had  so  large  a  share  as  has  been  ascribed 
to  it  in  the  establishment  of  the  present  doctrine  respect- 
ing titles,  it  may  constitute  a  su£Scient  ground  for  ad- 
hering to  it;  for,  if  that  doctrine  has  hitherto  left  a 
purchaser  in  too  precarious  a  condition,  now  is  the  time 
to  augment  his  security  hy  rinsing  to  contract  the 
period  of  title,  in  analogy  to  the  abridged  remedy*  Had 
the  present  rule  afforded  ample  protection  under  the  old 
Statute  of  Limitations,  it  is  obvious  that  the  approaching 
alteration  of  the  law  would  have  warranted  and  required 
its  modification ;  but  the  truth  seems  to  be,  that  a  pur- 
chaser's scope  of  inquiry  ought  never  to  have  been  li- 
mited to  the  mere  period  when  an  adverse  possession 
could  ripen  into  a  rightful  title,  but  should  have  extended 
additionally  over  such  a  period  as  would  comprehend  a 
life  in  being,  or  rather  the  period  which  the  law  allows 
for  the  suspension  of  the  vesting  of  estates,  because, 
nntil  the  termination  of  such  period^  the  possession  may 
not.  have  become  adverse.  It  seems,  then,  that  the  rule 
against  perpetuities  forms  one  of  the  strong  holds  of  a 
purchaser's  security;  and  as,  under  that  rule,  it  may 
happen  that  a  limited  and  terminable  ownership  may 
subsist  for  more  than  sixty  years  (namely,  for  a  life  and 
twenty-one  years,)  it  is  impossible,  without  hazard  of 
doing  injustice,  to  pronounce  a  titie  of  shorter  duration 
than  sixty  years  to  be  marketable.  Still,  however,  it 
cannot  be  denied,  that  with  such  a  title  a  purchaser  will 
now  be  in  a  better  situation  than  formerly,  and  hence, 

(a)  Vide  Stat.  3  &  4  Will.  4,  c.  27,  s.  22,  23. 
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Chap.  V.    probably,  there  will  be  some  abatement  of  that  strictness 
of  requisition  in  regard  to  evidence  of  title,  which  has 
prevailed  of  late  years,  and  has  driven  vendors  to  the 
countervailing  expedient  of  introducing  stipulations  re- 
strictive of  a  purchaser's   demands ; — and  it  must  be 
borne  in  mind  that  a  purchaser  not  so  restricted,  may 
always  compel  the  disclosure  of  every  document  of  tide, 
however  ancient,  in  the  vendor's  possession."  {a) 
The  lequiiition       The  best  answer,  perhaps,  which  can  be  given  to  those 
title  juSi^by  ^^^  Contend  for  a  reduction  of  the  period  to  forty  years, 
*ha  R^^°p^      ^®  ^  ^^^*^  ^^^  authority  of  the  Real  Property  Commis- 
perty  Commis-    sioners,  under  whose   sanction  the  act  was  prepared. 

The  commissioners,  in  their  first  report,  after  observing 
upon  the  length  of  abstracts,  and  that  some  diminution 
would  result  from  shortening  the  period  of  limitation,  add, 
'^  although,  to  guard  against  the  fabrication  of  fee-simple 
tides  by  persons  in  possession  under  particular  estates,  it 
will  still  be  requisite  to  investigate  titles  for  a  greater 
number  of  years  than  the  period  of  limitation  which 
may  be  prescribed."  The  "number  of  years"  cannot  be 
allowed  to  depend  on  the  circumstances  of  each  case ;  a 
general  rule  must  be  adopted ;  and  the  practitioner  has 
no  approved  standard  but  the  old  rule  until  a  new  rule 
shall  be  propounded  by  competent  authority. 
Prucription       The  acts  for  shortening  the  time  of  prescription  in 

certain  cases,  (ft)  and  the  time  required  in  claims  of 
modus  dedmandi,  or  exemption  from  or  discharge  of 
tithes,  (c)  are  also  important,  as  branches  of  the  new 
law  of  limitation,  {d) 

(a)  9  Jarm.  Conv.  417, 418.  (6)  2  &  3  Will.  4,  c.  71 . 

(c)  2  &  3  Will.  4,  c.  100,  amended  by  4  &  5  Will.  A,  c.  83. 
(«^)  The  practitioner  should  be  apprised  that  some  provisions  re- 
lating to  the  stamping  of  deeds  have  found  their  way  into  an  act  of 
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The  preceding  remarks  on  the  statutes  of  3  &  4  Will.  4,    C  hap.  V. 
should  be  read  with  particular  attention  to  the  periods  Commencement 
denoted  by  the  accompanying  Table,  (a)  of  which  periods  \vuj!*4. 
the  earliest  is  the  1st  January,  1834,  when,  for  most  prac- 
tical purposes,  the  Fine  and  Recovery  Act,  and  the  Dower 
Act,  came  into  force.    Henceforth,  therefore,  the  student, 
by  cultivating  both  the  book-learning  on  titles  of  abro- 
gated law — on  fines,  recoveries,  warranty,  discontinuance 
— and  the  living  principles  of  modern  legislation,  must 
qualify  himself  as  well  to  solve  questions  demanding  the 
applicadon  of  the  old  doctrines,  as  to  co-operate  in  the 
formation  of  a  new  system  of  law  and  practice. 

Two  statutes  have  passed  more  recently,  which,  though 
less  generally  interesting  and  important,  yet  deserve  to 
be  noticed* 

By  one  of  these  statutes,   intituled  "  An  act  for      Escheat. 

4&6W.4,c.23. 
THE    AMENDMENT    OF   THE    LAW  RELATIVE    TO    THE    ES-    (^Royal  Astent, 

CHEAT    OR    FORFEITURE    OF    REAL    AND    PERSONAL  PRO-       ^I'L'i"?*' 

PERTY  HOLDEN  IN  TRUST,"  the  law  of  escheat  and  for- 
feiture, so  far  as  the  owners  of  equitable  interests  were 

last  session,  3  &  4  Will.  4,  c.  97,  s.  17,  intituled,  '^  An  Act  to  pre- 
vent the  selling  and  uttering  of  Forged  Stamps,  and  to  exempt  from 
stamp  daty  Aftificiai  Mineral  Waters  in  Great  Britain,  and  to  allow 
a  drawback  on  the  exportation  of  Gold  andSUver  Flute  manufactured 
in  IrelaQd/'  By  this  act  (s.  16,  17,)  the  commissioners  of  stamps 
are  empowered  to  alter  the  dies,  giving  not  less  than  one  calendar 
month's  notice  in  the  gazette :  deeds  stamped  with  the  old  dies,  and 
not  executed  by  any  of  the  parties  before  the  day  notified,  are  to 
be  treated  as  unstamped,  and  will  of  course  be  inadmissible  in  evi- 
dence ;  subject  to  a  special  provision  enabling  the  commissioners 
to  relieve  in  the  case  of  deeds  first  executed  out  of  the  united 
kingdom. 

(a)  Jnfr^  169.  This  Table,  and  the  Tables  of  Descent,  have  been 
contributed,  at  the  writer's  request,  by  his  friend  Mr.  Ingram,  and 
will  be  found  very  valuable  accompaniments  to  the  Statutes* 
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Chap.  V.  involved  in  its  consequefnces^  is  altered.  We  have 
Eitates  held  ^^^  ^^^  Under  the  old  law,  if  a  trustee  of  the  legal  fee 
apon  truit  or  by  died  without  an  heir,  the  land  escheated  to  the  lord, 

way  of  roort-  •        i    .         .      ,         .  i  ,  ,. 

gage  exempted    who,  being  in  by  title  paramount,  was  not  bouna  oy 
and'forfe^tme.    ^^  ^rus'-    §0  where  a  mortgagee  of  the  legal  fee  died 

without  an  heir,  the  mortgagor  lost  his  equity  of  re- 
demption. The  attainder  of  the  trustee  or  mortgs^e  was 
attended  with  a  similar  result.  But  the  act  provides 
that  where  any  person  seised  upon  any  trust  or  by  way 
of  mortgage  dies  without  an  heir,  the  Court  of  Chancery 
may  appoint  a  person  to  convey,  as  if  such  person  had 
left  an  unknown  heir  (a)  according  to  the  in&nt  trustee 
act  of  1 1  Geo.  4,  and  1  Will.  4,  (6)  and  on  attainder 
or  conviction  of  any  such  person  the  land  shall  not 
escheat  or  be  forfeited,  but  remain  in  him  or  survive  to 
his  co-trustee,  or  devolve  upon  his  representatives  as  if 
no  such  attainder  or  conviction  had  taken  place,  (c) 
Retrospective  The  act  has  also  a  retrospective  effect,  providing  that 
opera    d  o        ^hgrg^  by  reason  of  the  death  without  an  heir,  or  of  the 

attainder  or  conviction  of  a  trustee  before  the  passing 
of  the  act,  escheat  or  forfeiture  shall  have  occurred,  the 
Court  of  Chancery  may  treat  the  case  as  falling  within 
the  provisions  of  the  above  infant  trustee  acts  in  regard 
to  persons  out  of  the  jurisdiction  of  or  not  amenable  to 
the  process  of  the  Court,  {d)  But  this  act  does  not  touch 
the  converse  case  of  a  cestui  que  trust  dying  without  an 
heir ;  (e)  as  where  the  legal  fee  is  vested  in  A.,  in  trust 
for  B.  and  his  heirs,  and  B.  dies  without  an  heir,  (f) 

(a)  S.  2.  (6)  C.  60.  (c)  S.  3.  (rf)  S.  6. 

(e)  Biidrg^s  t.  \yheate,  1  Black.  Rep.  123. 

(/)  To  deprive  the  lord  of  a  valuable  fruit  of  tenure  without  com- 
pensation, and  charge  his  right  of  reverter  with  a  trust,  to  the  creation 
of  which  trust  he  was  not  either  directly  or  indirectly  a  party,  maay 
will  probably  deem  not  just.    The  lord's  right  of  reverter  arises  from 
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The  other  of  these  statutes,  intituled  "  An  act  to    Chap,  V. 

AMEND  AN   act  OF  11  GeO.  2,  (a)   RESPECTING  THE   AP-      Apportion- 

POBTIONMENT   of    RENTS,   ANNUITIES    AND    OTHER    PE-     ^  .  "/^fJ"  ^ 

4  &  5  W.  4, 

RioDiCAL  PAYMENTS,"  after  declaring  that  the  provisions        c.  22. 
of  the  act  of  11  Geo.  2,  shall  be  considered  as  extending     leth  J^,  * 
to  rents  reserved  on  lea3es  determining  on  the  death  of       ^^^) 
the  person  making  them,  (whether  strictly  tenant  for  life  Extension  of 
or  not,)  or  with  the  life  or  lives  for  which  such  person        «<>•  » c.    . 
was  entitled,  (i)  provides  that  from  the  passing  of  the  act  Rents,  an- 
rents  service  reserved  on  leases  granted  after  the  act  by  be  apportionfid. 
tenants  in  fee,  or  for  any  life  interest,  or  under  powers, 
and  rents*charge,  and  other  rents,  annuities,  dividends, 
and  other  payments  in  Great  Britain  and  Ireland,  ac* 
cruing  at  fised  periods  under  instruments  executed  or 
(being  a  will  or  testamentary  instrument)  coming  into 
operation  after  the  act,  shall  be  apportioned,  so  that  on 
the  determination,  by  death  or  otherwise,  of  the  interest 
of  any  person,  such  person,  or  the  executors,  adminis- 
trators or  assigns  of  such  person,  shall  be  entitled  to  a 
proportion  of  the  rent  or  other  payment  from  its  com- 
mencement or  the  last  day  of  payment,  including  the  day 

the  terms  of  the  original  grant  or  subinfeudation,  as  much  as  the 
landlord's  reversion  on  a  common  tenancy  for  years  arises  from  the 
tensft  of  the  demise.    Now,  were  it  proposed  to  impress,  by  exten* 
sion,  on  a  landlord's  interest,  a  trust  impressed  by  a  tenant  on  his 
(the  tenant's)  own  interest,  most  persons  would  perceive  the  in* 
justice  of  the  proposal ;  but  in  what  would  this  differ  in  principle 
from  the  statute  in  the  text  ?    If  the  lord  can  with  propriety  be  de- 
prived of  his  interest  in  an  escheat,  he  can  equally  so  of  his  interest  in 
the  rents  and  services.    To  compensate  the  lord  so  nearly  as  might 
be  by  giving  him  the  escheat  of  the  equitable  interest  on  failure  of 
heirs  of  the  cestui  que  trust,  though  objecitionable  on,  among  other 
grounds,  that  of  its  creating  another  anomaly  in  the  law,  would  not 
be  objectionable  on  any  moral  ground. 
(«)  C.  19.  {b)  S.  1. 
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Ch  AP.  V.  of  the  determination  of  such  interest^  after  making  all  just 
allowances ;  (a)  but  with  respect  to  rents  reserved  on 
leases^  the  whole  rent  is  payable  in  the  first  instance  to 
the  person  who  would  have  been  entitled  if  the  act  had 
not  passed,  to  whom,  therefore,  the  person  claiming  an 
apportionment  must  resort,  (ft)  It  would  have  been  more 
beneficial  to  the  person  or  his  representatives,  on  whom 
the  act  purports  to  confer  an  apportioned  part,  if  he  had 
been  invested  with  a  remedy  against  the  tenant  or  trustee, 
or  other  person  primarily  liable,  as  the  case  might  be ; 
the  personal  remedy  given  is  as  easy  of  evasion  as  other 
personal  remedies,  and  is  subject  to  di£Bculties  peculiar 
in  a  great  degree  to  itself. 
Examples  ilius-  As  the  law  previously  stood,  if  an  owner  in  fee  granted 
change  effected  ^  lease  for  twenty-one  years,  at  a  rent  payable  half- 
by  the  act.  yearly,  and  then  settled  the  reversion  on  A.  for  life,  re- 
mainder to  B. ;  or  if  an  owner  in  fee  settled  the  land  in 
possession  on  A.  for  life,  remainder  to  B.  and  his  heirs, 
with  power  enabling  A.  to  grant  leases  for  twenty-one 
years,  under  which  power  A.  leased  for  twenty-one  years 
at  a  rent  payable  half-yearly; — in  either  case,  on  the 
death  of  A.,  during  a  current  half-year,  the  whole  half- 
year's  rent  accrued  to  B.  So,  if  the  limitations  were  to 
A.  for  the  life  of  C,  remainder  to  B  ;  on  the  death  of  C. 
during  a  current  half-year,  the  whole  half-year's  rent  went 
to  B.  But  henceforth  a  fractional  part  of  the  rent  or 
other  payment,  proportionate  to  the  period  which  shall 
have  elapsed  of  the  current  half-year,  will  belong  to  A. 
or  his  representatives;  though  the  whole  half-year's  rent 
will  be  primarily  payable  to  B.,  from  whom  A.  or  his 
representatives  must  recover  his  proportion  as  money 
had  and  received  to  his  use.    The  old  law  was  the  same 

(a)  S.  2.  (6)  lb. 
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with  respect  to  annuities  and  dividends  of  stocky  but    Chap.  V. 
these  are  now  apportionable. 

This  statute,  -howeveri  is  not  expressed  with  accuracy  ^'hether  an- 
and  precision,  but  as  it  is  especially  of  a  remedial  and  c«isbgon  the 
equitable  character,  it  will  doubtless  be  applied  in  con-  death  of  the 

*  "^  person  interested 

struction  to  all  cases  within  the  mischief,  and  not  ap-  are  within  the 
pearing  to  be  intentionally  excluded.  The  most  important 
question  which  arises  upon  it  is,  whether  the  second  sec- 
tion extends  to  the  case  of  an  annuity  or  other  periodical 
payment  which  determines  on  the  death  of  the  person 
interested.  Thus,  A.  grants  an  annuity  to  B.,  for  the  life 
of  B.,  payable  half-yearly  at  Midsummer  and  Christmas; 
B.  dies  on  the  23d  of  December; — are  the  representatives 
of  B.  entitled  to  recover  from  A.  a  proportionate  part  of 
the  annuity  for  the  time  elapsed  from  the  preceding 
Midsummer?  The  question  may  be  solved,  it  is  con- 
ceived, by  attending  to  the  scheme  of  the  act,  and  to  the 
language  of  the  second  section.  The  act  proposes  to 
itself  two  objects;  first,  to  give  an  extended  interpreta- 
tion to  the  act  of  11  Geo.  2,  which  awards  a  recompence 
for  the  space  elapsed  from  the  last  rent-day  until  the  death 
of  the  tenant  for  life  to  his  representatives,  as  against  his  « 
lessee,  who  before  that  statute  passed  enjoyed  the  land 
absolutely  rent-free  for  the  interval,  so  that  the  statute 
not  merely  modified  the  right  to  receive,  but  created  the 
liability  to  pay;  secondly,  to  apportion  ''  rents,  annuities 
and  other  pajrments  not  apportionable,  unless  express 
provision  be  made  for  the  purpose/'  These  objects  are 
soi^ht  to  be  severally  accomplished  by  the  first  and 
second  sections.  Now,  it  is  clear  that  in  the  case  pro- 
posed, A.  would  not  be  liable,  by  force  of  the  grant,  to 
make  any  payment  to  any  person  on  account  of  the  an- 
nuity for  the  time  elapsed  since  Midsummer;  and  that 
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Chap.  V.  such  cases^  therefore,  are  analogous  to  those  of  leases  by 
life*hoId  tenants,  which  form  the  subject  of  the  first  sec- 
tion; but  the  legislature  has  there  thought  fit  to  make  a 
special  application  of  the  principle  to  rent  reserved  upoo 
demises  by  life-hold  tenants,  and  it  would  be  a  strong 
measure  to  extend  the  relief  to  payments  of  a  different 
description.  The  second  section  provides  for  the  appor- 
tionment of  periodical  payments.  But  the  case  which 
we  are  now  considering  is  not  a  case  of  apportionment^ 
in  any  correct  acceptation  of  that  term,  which  supposes 
an  existing  fund  to  be  doled  out  among  several  claimants 
according  to  their  respective  rights;  whereas  in  the  case 
proposed,  the  annuity  ceased  on  the  death  of  B.^  and 
nothing  remained  to  be  apportioned.  Besides,  the 
wording  of  the  second  section,  when  it  speaks  of  the 
apportionment  of  the  annuity,  &c.  on  the  death  of  "  any 
person  interested  in  such  annuity,"  &c.  or,  on  the  deter- 
mination by  arfy  other  means  whatsoever  "  of  the  interest 
of  any  such  person,"  and  provides  for  the  recovery  of  the 
apportioned  part  *^  when  the  entire  portion  shall  become 
payable,  and  not  before,"  appears,  in  terms,  to  exclude 
'    '  •  the  case  in  question.     The  provision  seems  to  contem- 

})late  throughout  a  determinable  interest  in  a  continuing 

j'.'      .    *    subject,  and,  even  if  it  could  be  collected  that  cases  of 
the  class  to  which  that  under  discussion  belongs  were 

\\  '    within  the  purview  of  the  legislature,  it  would   still 

require  considerable  freedom  of  interpretation  to  bring 
them  within  the  letter.  It  has  been  observed,  (a)  that 
to  give  the  annuitant  a  proportion  would  seem  to  be 
an  unauthorised  interference  with  the  contract  of  the 
parties,  for  why  should  one  party  be  bound  to  pay,  and 
the  other  entitled  to  receive  more  than  such  contract 

(a)  9  Jarm.  Conv.  578,  n. 


<«s 


^< 
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speeifie^  ?  But  it  must  be  recollected  that  in  the  instance  Chap.  V. 
of  the  lessee  of  a  life-hold  tenant  the  legislature  has  so 
interfered,  and  it  is  pot  clear,  perhaps,  that  on  examina- 
tion there  would  be  found  any  substantial  difference  in 
principle  between  the  cases.  However,  the  very  frame 
and  language  of  the  act  seem  to  forbid  our  entering 
upon  considerations  designed  to  include  them  both,  as 
being  equally  within  the  reason  of  the  law. 

We  have  thus  taken  a  rapid  and  general  view  of  a  Couclusion. 
larger  mass  of  real  property  law  than  the  legislature  ever 
before  produced  in  so  short  a  period.  To  have  travelled 
through  the  acts  in  detail,  to  have  anticipated  questions, 
and  indulged  in  speculations  on  their  construction  and 
effect,  would  not  have  been  consistent  with  the  limits  or 
the  design  of  this  work.  Whatever  defects  may  be 
found  in  these  the  first  serious  attempts  to  revise  our 
civil  jurisprudence,  still  the  result,  upon  the  whole,  may 
be  deemed  creditable  to  the  character  of  the  profession 
as  a  learned  and  candid  body,  and  of  the  people  as  an 
enlightened  and  progressive  community.     As   to  fines  /^ 

sad  recoveries,  the  abolition  of  those  mystic  rites  and  ilr     /^ 

solemnities,  which  not  even  the  officiating  priesthood    V    \     i   I 
could  ever  comprehend,  (a)  was  long  since  proposed  by  4r\^  rfk"  /f\y 
grave  and  cautious  men,  and  its  practicability  had  been  Ad/  .y 

evinced  by  the  experience  of  some  of  our  colonies  for  1/         Ar 
more  than  a  century.     The  rules  of  inheritance  have    m^^J 
been  less  necessarily,  and  the  law  of  dower  less  for-    |  ^ 
tunately  touched;  but  the  statutes  for  shortening  the 
period  of  limitation,  and  for  the  relief  of  simple-con- 
tract creditors,  were  demanded  by  justice  and  policy — 
by  all  who  desire  to  live  quiet  and  to  die  honest.     On 

(fl)  1  Wils.  73. 
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Chap.  V.  the  practical  success  of  the  new  acts  will  depend,  in 
some  degree,  the  progress  of  legal  reform,  which,  unless 
discouraged  by  eminent  failure  at  the  outset,  is  not 
likely  to  relax  its  efforts  until  it  has  removed  the  moss 
from  every  stone  of  the  ancient  edifice  of  our  laws,  and 
accommodated  to  modern  ideas  of  utility  and  order 
the  unwieldy  forms  and  obsolete  style  of  the  feudal 
architect,  (a)  But  in  seeking  to  correct  its  faults,  let  us 
shun  the  vice  of  excessive  legislation,  recollecting  that 
acts  of  parliament,  however  skiliuUy  firamed,  (and  most 
of  those  on  which  we  have  been  commenting  proceeded 
from  a  commission  constituted  of  very  able  lawyers,)  do 
but  contribute  to  furnish  the  rude  substratum  on  which 
the  judicature  slowly  rears  a  system  of  rules,  and  that 
while  the  foundation  is  continually  shifting,  the  super- 
structure can  acquire  neither  solidity  nor  symmetry. 


(<i)  It  is  probable  that  all  or  most  of  the  InconTeniences  resulting 
from  the  rules  of  tenure  will  be  remedied,  particularly  those  glanced 
at  towards  the  conclusion  of  the  fourth  Chapter.  The  extinction 
of  dry  legal  estates,  unaccompanied  with  either  interest  or  duty,  is  a 
desideratum,  but  the  peculiar  constitution  of  our  judicature,  and  the 
importance  of  maintaining  a  broad  line  of  separation  between  the 
provinces  of  law  and  equity,  render  the  attempt  difficult  and  hazardous. 
By  ameliorations  in  the  doctrines  of  tenure  the  frequency  of  such 
estates  will  be  diminished.  Some  Questions  prepared  by  the  writer, 
with  the  view  of  inviting  discussion  on  this  subject,  when  it  was  ' 

under  the  consideration  of  the  Real  Property  Commissioners,  will  be 
found  in  a  subsequent  part  of  this  volume.  { 

i 
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showing  all  the  expressly  fixed  Periods  for  the  efficient 
Commencement  of  Clauses  in  the  Acts  of  the  8  bi  A 
WilL  4,  to  amend  the  Law  of  Real  Property, (a) 


3  &  4  Will.  4,  c.  27.  An  Act  for  the  Limitation  of 
Actions  and  Suits  relating  to  Real  Property^  and 
for  simplifying  the  Remedies  for  trying  the  Rights 
thereto.     [Royal  Assent^  24fth  July,  1833.] 

December  31,  1883. 

1.  ^Jter  THIS  DATE,  no  entry,  distress,  or  action  at  law^ 
for  land  or  rent,  except  within  twenty  years  after  the  time 
when,  as  enacted,  the  right  thereto  accrued,  s.  2  ;  which  pe* 
nod,  in  cases  of  disability  only,  is  capable  of  enlargement, 
8.  16  ;  but  not  beyond  forty  years,  s.  17. 

2.  Suits  in  equity  for  land  or  rent  subjected  to  same  limi- 
tation, ss.  24,  28. 

3.  After  this  date,  no  entry,  distress,  action,  or  suit,  by 
spiritual  or  eleemosynary  corporation  sole  for  laud  or  rent, 
unless  within  two  successive  incumbencies  and  an  additional 
term  of  six  years,  with,  where  the  aggregate  of  such  periods 
amounts  not  to  sixty  years,  an  allowance  of  a  further  term 
equal  to  the  difference  between  such  aggregate  and  sixty 
years,  s.  29. 

4.  After  this  date,  no  quare  impedit,  or  other  action  or 
suit  for  advowson,  after  three  adverse  incumbencies ;  with 

(a)  For  tbe  roeaoing  of  those  technical  terms  in  this  table,  to  which  par- 
ticular iignificatioQs  are  affixed  by  tbe  Acts,  the  reader  mast  consult  the 
reapective  Acts. 
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an  allowance,  if  such  incumbencies  do  not  amount  to  sixty 
years,  of  a  further  period  equal  to  the  difference  between 
the  aggregate  of  such  incumbencies  and  sixty  years,  s.  30, 
31 ;  but  in  no  case  afVer  100  years  from  presentation,  &c.  ad- 
versely either  to  the  claimant  or  those  under  whom  he  claims, 
or  else  to  a  preceding  interest  derived  under  the  same  title, 
unless  in  case  of  a  mediate  presentation,  &c.  in  respect  of  an 
estate  under  the  same  title,  s.  33. 

5.  After  this  date,  no  descent  cast,  discontinuance,  or 
warranty  to  toll  or  defeat  any  right  of  entry  or  of  action, 
8.  39. 

6.  After  this  date,  no  action  or  suit  for  any  money  se- 
cured on  land  by  mortgage,  judgment,  lien,  or  otherwise,  or 
for  any  legacy,  except  within  twenty  years  after  right  to  re 
ceive  same  by  a  person  capable  of  giving  a  discharge,  or  afler 
last  payment  of  part  principal  or  interest,  or  last  acknow- 
ledgment in  writing  by  a  person  liable,  s.  40. 

7.  After  this  date,  no  arrears  or  damages  in  respect  of 
dower,  for  more  than  six  years  before  action  or  suit,  s.  41 . 

8.  After  this  date,  no  arrears  of  rent ;  or  of  interest  for 
any  money  charged  on  any  land  or  rent,  or  for  any  legacy  ; 
nor  any  damages  in  respect  of  such  arrears  recoverable,  ex- 
cept within  six  years  afler  accruer  or  acknowledgment  in 
writing,  save  arrears  of  interest  accrued  while  prior  incum- 
brancer is  in  possession  up  to  within  one  year  next  before 
the  action  or  suit,  s.  42. 

9.  Like  limitation  of  suits  in  ecclesiastical  courts  for  tithes, 
legacy,  or  property  recoverable  also  by  action  or  suit  at  law 
or  in  equity,  s.  43. 

July  24,  1883.— (Pa*«n^  of  the  Act,) 

10.  From  this  date,  five  years  allowed  for  entry,  distress 
or  action,  if  the  possession,  or  receipt  of  profits,  or  receipt 
of  rent,  at  passing  of  the  act,  was  not  adverse  to  the  right 
of  the  claimant^  notwithstanding  lapse  of  twenty  years  since 
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the  right  of  the  claimant  or  of  the  person  udder  wham  he 
claims  accrued,  s.  15. 

December  31,  1834. 

11.  jijter  THIS  DATE  (subject  to  the  elcoeptian  in  No.  12,) 
no  action,  real  or  mixed,  and  no  plaint  in  nature  thereof  (ex- 
cept  writ  of  right  of  dower,  writ  of  dower  unde  nihil  hahet, 
quare  impedit,  or  ejectment,  and  except  plaitit  for  freebench 
or  dower,)  s.  36. 

June  1,  1835. 

12.  Before  this  date,  every  person  having  on  December 
31,1 834,  right  of  action^  but  not  of  entry,  may,  notwith- 
standing (only)  the  act,  bring  any  such  writ  or  action  as  by 
8.  3G  is  otherwise  abolished,  s.  37. 

June  1,  1835. 

13.  After  THIS  date,  every  person  who,  on  June  1,  1835, 
could  maintain  such  writ  or  action  as  by  s.  36  is  otherwise 
abolished,  but  whose  entry  shall  have  been  taken  away  by 
descent  cast,  discontinuance,  or  warranty,  may  maintain  such 
writ  or  action  within  the  like  period  as  the  act  would  have 
allowed  his  entry  if  not  so  taken  away,  s.  38. 


S  &  4  Will.  4,  c.  74.  An  Act  for  the  Abolition  of  Fines 
and  Recoveries,  and  for  the  Substitution  of  more 
simple  modes  of  Assurance.  [Jtoyal  Assent,  28tk 
August,  1833.] 

December  31,  1833. 

14.  AJter  THIS  DATE,  no  fine  or  recovery  of  land  of  any 
tenure,  unless  dedimus  or  other  writ  for  this  purpose  sued 
out  on  or  before  this  date,  s.  2, 

15.  After  THIS  DATE,  persons  who  hy  any  instrument  exe- 
cuted before  1st  January,  1834,  have  covenanted  or  agreed 
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to  levy,  suffer,  or  procure  a  fine  or  recovery  of  land  of  auy 
tenure,  are  enabled  to  adopt  an  alternative  substitute  mode, 
8.  3. 

16.  After  this  date,  no  writ  of  disceit  to  reverse  line  or 
common  recovery^  s.  6. 

17.  Jfter  this  date,  no  tenant  in  tail  sball  bar  issue  or 
ulterior  claimants  by  warranty,  s.  14. 

18.  After  THIS  date,  actual  tenant  in  tail  in  possession, 
remainder,  or  contingency,  may  alien  against  all  persons  en- 
titled under  or  on  the  determination  or  in  defeasance  of  the 
estate- tail,  s.  15  ;  subject  to  exceptions,  ss.  16  and  18  ;  and 
to  divers  regulations  touching  effect,  consent,  form,  &c, 

19.  After  this  date,  every  person  who  would  be  actual 
tenant  in  tail  but  for  the  conversion,  before  or  afVer  passing 
of  act,  of  his  estate  tail  into  base  fee,  empowered  to  alien 
absolutely,  s.  19. 

20.  After  this  date,  so  much  of  Bankrupt  Act,  6  Geo.  i, 
c.  16,  s.  65,  as  authorises  alienation  of  lands  held  by  bank- 
rupt in  tail,  repealed,  except  in  respect  of  commission  or 
iiat  on  or  before  Slst  December,  1833,  s.  55  {see  s.  61) ;  and 
the  commissioner  under  fiat,  issued  subsequently  to  that  day, 
substituted  for  bankrupt  tenant  in  tail,  as  to  power  of  alien- 
ation, ss.  56,  57,  58,  62,  65,  69,  71,  72. 

21.  After  T¥a%  date,  .alienations  of  a  certain  quality  by 
bankrupt  tenant  in  tail,  void  against  disposition  by  commis- 
sioner, under  the  act,  s.  63. 

22.  Interim  (mesne)  rents  until  alienation  by  commissioner 
under  a  fiat  issued  after  this  date,  to  be  received  by  assig- 
nees, s.  67. 

23.  The  clauses  as  to  acts  to  be  done  under  fiats  in  bank- 
ruptcy issued  after  this  date,  extended  to  lands  in  Ireland, 
ss.  68,  69,  72. 

24.  After  this  date,  act  7  Geo.  4,  c.  45,  as  to  estates  tail 
in  lands  directed  to  be  purchased,  repealed,  except  as  to  pro- 
ceedings thereunder  commenced  before  Ist  Jan.  1834,  s.  70  ; 
other  regulations  substituted,  ss.  71,  72,  73,  74. 
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25,  After  this  date,  married  women  (not  being  tenants  in 
tail  within  the  previous  clauses)  empowered  to  alien,  release, 
and  extinguish  (a)  estates  and  powers  in  or  over  lands,  in- 
cluding lands  directed  to  be  purchased,  ss.  77,  79,  80. 

26.  In  the  case  of  an  estate  under  a  settlement  having  been 
aliened  on  or  before  this  date,  the  person  who  but  for  the 
act  could  have  made  tenant  to  the  paecipe  shall  be  protector, 
s.  29. 

27.  In  the  case  of  a  person,  who  would  otherwise  under 
the  act  be  protector,  having  aliened,  wholly  or  partially,  on 
or  before  this  date,  his  remainder  or  reversion  in  fee,  the 
person,  who  but  for  the  act  could  have  made  tenant  to  the 
praecipe  shall  be  protector,  s.  30. 

Janvart  1,  1834. 

28.  From  tHis  date,  lands  in  ancient  demesne  converted 
into  frank  fee  by  fine  or  recovery  not  reversed  before  1st 
Jahcart,  1834,  the  lord  not  being  barred  of  his  writ  of 
disceit  by  any  law  in  force  on  first  day  of  session  in  which 
act  passed,  are,  if  lord's  rights  acknowledged  within  twenty 
years  before  1st  January,  1834,  constituted  from  the  latter 
mentioned  day,  part  of  the  manor,  s.  6. 

August  28,  1833.     (Passing  of  the  Act. J 

29.  From  this  date,  fines  and  recoveries,  (past  andjuture,) 
in  superior  courts,  of  lands  in  ancient  demesne  shall,  on 
pending  and  future  writs  of  disceit,  be  vacated  as  to  the  lord 
only,  and  be  binding  on  the  conusors  and  vouchees,  s.  4. 

30.  From  this  date,  fines  and  recoveries,  (past  andfiOure^) 
in  ancient  demesne,  valid  notwithstanding  conversion  into 
frank  fee  by  fine  or  recovery  in  superior  court ;  past  fines 
and  recoveries  of  lands  of  any  tenure  in  courts  either  not 
having  sufficient  local  jurisdiction,  or  else  being  unlawful  or 
held  without  sufficient  authority,  not  to  be  deemed  invalid  on 
any  such  account,  s.  5. 

(a)  See  s.  1  of  the  Act. 
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dl.  Utrnn  TBU  DATE,  errors  in  piroceedings  in  (jpast  and 
Jkhtre)  fines  as  to  names  and  lands,  and  errors  and  defects  in 
(jpast  andjuiure)  recoveries  in  respect  of  the  proceedings,  or 
of  the  deed  making  tenant  to  the  prascipe,  cnred,  s.  8,  10, 
1],  subject  to  exceptions,  s.  12,  referring  to  the  period  of 
passing  the  act,  s.  12. 

Sit,  From  this  date,  a  female  tenant  in  tail,  ex  provisione 
viri,  within  statute  1 1  Hen.  7,  c.  20,  under  a  settlement  made 
hefore  the  principal  act,  to  remain  subject  to  that  statute, 
ss.  16,  17. 

33.  From  this  da.te,  any  person  who  under  settlement 
made  before  this  date,  could,  but  for  the  act,  nriake  tenant  to 
the  praecipe,  shall,  though  bare  trustee,  be  protector,  s.  31. 

34.  From  this  date,  every  voidable  estate  created,  before 
or  after  this  date,  by  tenant  in  tail  in  favour  of  a  purchaser 
for  valuable  consideration,  shall  (except  as  against  purchaser 
for  valuable  consideration  without  express  notice)  be  im- 
pliedly confirmed  by  any  assurance  under  the  act,  (except 
lease  not  requiring  inrolment,)  s.  36. 

35.  From  this  date,  where,  at  or  afler  this  date,  base  fee 
shall  be  vested  in  the  same  person,  with  the  immediate  re- 
mainder or  reversion  in  fee,  the  former  shall  become  enlarged 
to  such  an  estate  as  the  tenant  in  tail  could  have  created, 
8.  39. 

36.  From  this  date,  past  surrenders  by  husband  and  wife 
of  her  equitable  interests  in  copyholds  rendered  valid,  s.  90. 


3  &  4  Will.  4,  c.  104.  An  Act  to  render  Freehold 
and  Copyhold  Estates  Assets  for  the  Payment  of 
Simple  (and)  Contract  Debts,  [Rot/al  Assent, 
29th  August,  1833.] 

August  29,  1 833.     (Passing  ^f  the  Aet.) 
37.  In  every  case  of  a  person  dying  seised  after  this  date 
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of  any  estate  or  interest  in  freekold«  eustomaryhold  or  copy« 
hold  estates,  and  not  charging  the  same,  hy  will,  with  bis 
debts,  such  estate  or  interest  made  assets  f(Nr  hia  debts,  as  well 
•imide  oontraet  as  specialty,  to  be  adiainisteved  as  the  act 
directs. 


3  &  4  Will.  4,  c.  105.  An  Act  for  the  Amendment  of 
the  Law  relating  to  Dower.  [Moyal  Assent,  2&th 
August,  1833.] 

January  1,  1834. 

38.  Not  to  extend  to  the  dower  of  any  widow  married  on 
or  before  this  date,  nor  give  to  any  will,  deed,  contract, 
engagement,  or  charge  executed,  entered  into  or  created 
before  this  date,  the  effect  of  defeating  or  prejudicing  any 
right  of  dower,  s.  14. 


3  &  4  Will.  4,  c.  106.  An  Act  for  the  Amendment  of 
the  Law  of  Inheritance.  [Royal  Assent,  29th 
August,  1833.] 

December  31,  1833,  \ 

$9.  In  every  case  of  a  testator  dying  after  this  date  and 
devising  land  to  his  heir,  or  to  a  person  being  his  heir,  such 
heir  shall  take  by  devise ;  and  land  limited  in  any  assurance 
executed  after  this  date  to  the  person,  or  to  the  heirs  of  the 
person  conveying,  shall  be  taken  by  such  person  as  a  pur^ 
chaser^  s.  3. 

40.  If  a  person  acquire  land  as  purchaser  under  a  lirhita- 
tion  to  the  heirs,  or  to  the  heirs  of  the  body  of  his  ancestor, 
contained  in  an  assurance  executed  after  this  date,  or  under 
a  limitation  similar  or  of  like  effect  contained  in  the  will  of 
a  testator  dying  after  this  date,  such  land  shall  descend,  and 
the  descent  be  traced  as  if  the  ancestor  were  purchaser,  s.  4. 
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41.  Descent^  may  be  traced  through  a  person  attainted, 
unless  the  land  escheated  by  such  attainder  before  this  date, 
s.  10.     {yidesuprii,\%\.) 

42.  Act  not  to  extend  to  descents  on  death  occurring 
hefore  this  date,  s.  11. 

43.  Under  a  limitation  to  the  heir  or  heirs  in  any  assurance 
executed  hefore  this  date,  or  in  the  will  o£  any  person  dying 
before  this  date,  which  would  confer  an  estate  by  purchase, 
the  person  or  persons  who  would  have  answered  the  descrip- 
tion of  heir  or  heirs  under  the  pre-existing  law  shall  take^ 
s.  \%. 
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An  Alphabetical  Index* 
to  facilitate  the  use  of  the  preceding  Table. 


Actions,  1,  3. 

ActioDs,  real  and  mixed,  mostly  abolished, 

11. 
Advene  possession,  10. 
Advowsons,  4,  11. 
Alienation,  Ity  tenants  in  tail,  18, 19. 

commissioners  of  Innkrapt, 


20,  21. 


married  women,  25,  36. 


Ancient  demesne,  28,  29,  30. 
Assets,  37. 
Attaint,  41. 

Base  fees,  19,  35. 

Copyholds,  assets,  37. 

Coints  (insufficient  or  unlawftil),  28. 

Covenant  to  levy,  suffer,  or  procure  6ne 

or  recovery,  15. 
Customaryholds,  assets,  37. 

Damages,  7. 
Debts,  37. 

Descent,  5,  39,  40,  41,  42. 
Devise,  39,  40,  43. 
Disoeit,  16,  28.  29. 
Discontinuance,  5. 
A/iscresses,  i,  o,  o« 
Dower,  7,  11,  38. 

Ecclesiastical  courts,  9. 
Eleemosynary  corporations  sole,  3. 
Entries,  1,3,5,  12.  13. 
Errors  in  fines,  and  in  and  concerning 

recoveries,  31. 
Escheat,  41. 

Fines  abolished,  14. 
Freebench,  11. 
Freeholds,  assets,  37. 

Hdr,  39,  40,  43. 
Heir  of  body,  40. 


Incumbencies,  3,  4. 
Interest,  6,  8. 
Ireland,  23. 

Judgments,  6. 

Legacies,  6,  8,  9. 

Liens,  6. 

Limiutions,  39,  40,  43. 

Manor  in  ancient  ^etae%ne,  28. 
Mixed.    {See  Actions). 
Money-land,  24. 
Mortgages,  6. 

Plaints,  mostly  abolished,  11. 
Protector,  26,  27. 
Purchase,  39,  40,  43. 

Quare  impedit,  4,  11. 

Real  actions.    (See  Actions,  real). 
Recoveries  (common),  abolished,  14* 
Rent  (arrears  of),  8,  22. 
Right  of  action,  12,  13. 
dower,  38. 

Simple  contract  debts,  37. 
Spintual  corporations  sole,  3. 

courts,  9. 

Sutute,  11  Hen.  7,  c.  20.. 32. 

6  Geo.  4,  c.  16.  .20. 

Suits,  2,  3,  9. 

Surrendera  of  copyholds,  36. 

Tithes,  9. 
Trustee,  33. 

Voidable  estates,  34. 

Warranty,  5,  17. 

Widows  claiming  ex  provisions  viri,  32. 


*  In  this  Index  titles  too  eeneral,  (e.  g.  **  Tenant  in  tail''  and  the  like,)  have  been 
omitted  as  useless.  The  reader  must  not  consider  this  as  an  Index  to  the  Acts.  The 
numbers  in  the  Index  refer  to  the  sections  of  the  Table. 

N 


(     178     ) 


Mr.  BRODIE'S  Opinion  on  the  Effect  of  the  nent  Statute  of 
Limitations^  (3  4*  4  WtlL  4,  c.  27,)  with  reference^  chiefy, 
to  tht  Rule  requiring  a  Sixty  Years*  title, 

A  GOOD  title  by  means  of  an  adverse  possession  of  twenty 
years  cannot  be  acquired  so  long  as  real  actions  can  be 
brought.     By  the  37th  section,  these  actions  may  be  brought 
at  any  time  before  the  1st  of  June,  1885. 
Corporations,  As,  by  the  Ist  scction,  the  word  person  is  made  to  extend 

other  tbftD  spl' 

riinai  or  eieemo-     to  a  bodv  politic,  t^rporatc,  or  collegiatc,  corporations  of  sll 

•ynary,  barred  by  ''    '■  *^  ••ii 

twenty  year*'  ad-    descriptions,  (cxcept  such  as  are  spiritual  or  eleemosynary, 

ver»e  poweation ;  *^  ^*  ^^^  i_« 

for  which  a  special  provision  is  made  by  the  29th  section, 
and  except  the  crown,)  will,  by  the  2d  section,  when  it  comes 
into  full  operation,  be  barred  by  twenty  years'  adverse  pos- 

—bnt  not  ibe        scssiou.     The  crowu  must  have  been  specially  named  to  have 

been  barred. 

Twenty  yean;  ad-       When  there  are  no  disabilities,  then  under  the  2d,  21st  and 

verae  pos«e8M«>n  a 

^fe  ?n*?****  d*i  ^^^  sections,  an  adverse  possession  of  twenty  years,  and  when 
niierioMo***t7  there  are  disabilities,  then  an  adverse  possession  for  the 
'*"'  periods  fixed  in  the  16th,  17th  and  18th  sections,  will  bar 

either  an  estate  for  life,  or  an  estate  in  fee,  or  an  estate  tail, 
and  all  estates  to  take  effect  afler  or  in  defeasance  of  an 
estate  tail ;  and  by  the  2dd  section,  a  possession  for  twenty 
years  by  a  person  entitled  under  an  assurance  by  a  tenant  in 
tail,  which  shall  not  bar  the  estates  to  take  effect  afler  or  in 
defeasance  of  the  estate  tail,  will  have  the  effect  of  barring 
the  same,  (a) 
Bot  poMewion  ad.      But  possessiou  adverse  to  a  tenant  for  life,  will  not  run  on 

▼erie  to  a  life  *^ 

***  b^*iSi^{  ™"  against  a  remainder-man  or  reversioner,  so  that  although  a 
JSSon'*'  **  "     tenant  for  life  may  be  barred  by  an  adverse  possession  of 

twenty  years,  it  would,  except  in  the  case  specified  in  the 

(a)  Sed  vide  fuprd,  149. 
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20th  section,  require  another  period  of  adverse  possession, 
commencing  from  the  death  of  tlie  tenant  for  life,  to  har  a 
remainder-man  or  reversioner. 

It  follows,  from  what  I  have  ahove  stated,  that  no  pur-  —therefore  po*- 

leuioD  for  twenty 

chaser  can  he  satisfied  with  a  vendor's  title  depending  solely  yean  does  not 

'^  ^  'f    cooitiiote  a  mu* 

on  an  imdisturhed  possession  of  twenty  years;  as  the  person  ketabie  or  safe 
to  whom  such  possession  may  have  heen  adverse  may  be 
only  a  tenant  for  life,  or  may  have  been  at  the  time  when 
the  adverse  possession  commenced  under  some  of  the  dis- 
abilities  noticed  in  the  16  th  section.  In  all  cases,  therefore^ 
a  vendor,  in  undisturbed  possession  for  twenty  years,  must, 
by  the  production  of  the  previous  title,  show,  either  that  he 
lawfrilly  obtained  such  possession,  and  that  he  has  the  estate 
and  interest  which  he  professes  to  sell,  or  that  his  possession, 
being  adverse,  the  estates  and  interests  of  the  parties  right- 
fully entitled  have  been  barred  by  such  adverse  possession. 

It  is  a  mistake,  therefore,  and  at  present  a  very  prevalent  Abstraeu  most 
one  amongst  professional  gentlemen  who  have  not  duly  con-  long  a  period  as 

nnder  tne  old  sys 

sidered  the  subject,  to  suppose  that  in  consequence  of  the  ttm. 
new  Statute  of  Limitations,  a  purchaser  will  not  be  war- 
ranted in  requiring  the  abstract  of  title  to  go  so  far  back  as 
under  the  old  system.  I  have  known  an  instance  of  a  person 
being  tenant  for  life  for  more  than  eighty  years.  Such  a  per- 
son might  have  been  dispossessed  at  the  time  when  his  right 
first  accrued.  An  adverse  possession  to  him  during  the 
whole  period  of  his  life,  would  not  have  made  a  good  title 
against  the  remainder-man  or  reversioner  under  the  old  law, 
nor  wiU  it  do  so  under  the  new  law. 

It  is  a  common  notion  that  the  present  length  of  abstracts  The  measare  of 

.  ,  „  1       1  •     •       •  /»     •  mi  •     •      ***•  period  fixed 

18  With  reference  to  the  limitation  of  sixty  years.     1  his  is  for  the  deduction 
auite  a  mistake.     It  is  with  reference  to  the  duration  of  human  limitation,  not  to 

^  ,  ,  «  .1  a  writ  of  right, 

"Is;  and  so  long  as  the  law  will  not  allow  a  remainder-raan  bat  to  the  me  or 


expectant  on  an  estate  for  life  to  be  barred  by  a  possession 
adverse  to  the  tenant  for  life,  a  purchaser  will  be  entitled  to 
require  a  title  to  be  shown  for  the  same  period  as  heretofore 
under  the  old  law. 
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Titles  to  mIvow- 
sons  roait  be  de- 
duced for  one 
hnndred  yean. 


Advowsons  are  specially  provided  for  by  the  30tb,  3 1st, 
d2d  and  SSd  sections,  and  the  length  of  abstracts  as  to  them 
must  be  with  reference  to  the  period  of  one  hundred  years 
fixed  by  the  last  of  those  sections.  The  provisions  in  these 
sections  are  very  salutary,  as,  according  to  the  old  law,  no 
person  purchasing  an  advowson  could  ever  be  pronounced 
safe,  since  the  old  statutes  of  limitation  did  not  apply  to 
advowsons. 

(Signed)  P.  B.  BRODIE. 
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QUESTIONS 

BEL  ATI  VE  TO  THE 

EXISTING  DIVISION  OF  THE  OWNERSHIP 

INTO 

LEGAL  AND  EQUITABLE. 


*«*  These  questions  (which  are  referred  to  supra,  p.  41),  were  suggested 
to  the  Writer  by  considerations  connected  with  the  plan  of  a  General 
Registry,  though  the  connection  is  not  immediately  apparent  (but  see 
the  Tract  alluded  to  in  the  Preface  to  this  work),  and  were  drawn  up 
in  consequence  of  certain  alterations  contemplated  by  the  Real  Pro- 
perty Commissioners,  and  certain  questions  (d)  prepared  by  them. 


1.  If  the  limitation  of  a  use  upon  a  use  had  not  been  ex- 
cluded from  the  operation  of  the  Statute  of  Uses,  what 
would  have  been  the  state  of  the  law  of  real  property  under 
that  statute,  with  reference  as  well  to  passive  uses,  imposing 
no  duty  upon  the  grantee,  as  to  active  uses,  imposing  a  duty 
upon  him  ? 

2.  Was  not  the  construction  put  upon  the  statute  absurd, 
inasmuch  as  if  before  the  statute  land  had  been  conveyed  to 
A.  to  the  use  of  B.,  to  the  use  of  C,  a  purchaser,  the  use 
would  have  belonged  to  C,  and  not  to  B.,  in  whom  never- 
theless a  statute  designed  to  transfer  uses  into  possession  is 
made  to  deposit  the  estate  ? 

3.  Has  not  this  perverse  construction  led  to  the  frequent 
separation  of  the  equitable  or  beneficial  right  from  the  legaj 
estate,  and  has  not  such  separation  rendered  titles  complex 

(a)  These  questions  will  be  found  at  the  end  of  the  volume. 
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and  precarious,  and  judicial  proceedings  vexatious  and  cir- 
cuitous ? 

4.  la  not  the  legal  estate  often  fixed  in  a  stranger,  con- 
trary to  the  manifest  intention ;  as  where  an  appointment  is 
made  unto  A.,  to  the  use  of  B.,  or  it  is  declared  that  a  fine 
or  recovery  shall  enure  unto  A.,  to  the  use  of  B.,  and  is  not 
such  an  accidental  disunion  of  the  legal  estate  and  beneficial 
right  oflen  productive  of  much  expense  and  inconvenience  7 

5.  Have  not  courts  of  law  struggled  to  mitigate  the  in- 
convenience of  passive  trusts,  by  presuming  re-conveyances 
and  surrenders  of  legal  estates ;  and  has  not  the  doctrine  of 
presumption,  regardless  alike  of  moral  probability  and  the 
practice  of  conveyancers,  aggravated  the  evil,  by  introducing 
great  uncertainty  into  titles  ? 

6.  Do  not  parties  incur  great  expense  and  delay  in  ob- 
taining conveyances  of  dry  legal  estates  from  infants,  lu- 
natics, &c. ;  and  ought  not  a  direct  and  simple  adjudication 
to  be  substituted  for  the  operose  and  seemingly  absurd  ex- 
pedient of  directing  an  infant  or  a  stranger  to  convey,  (a) 
like  a  mere  machine,  the  one  incapable  of  volition,  and  the 
other  destitute  of  both  discretion  and  estate  ? 

7.  What  are  the  principal  motives  inducing  the  intentional 
creation  of  passive  trusts  ? 

8.  Is  not  the  existence  of  such  trusts  attributable  mainly 
to  two  causes — first,  the  difierence  between  the  condition  of 
the  legal  estate  and  equitable  right  (the  latter  enjoying  an 
exemption  from  the  rules  of  tenure,  &c.)  and,  secondly,  the 
continued  residence  of  the  estate  in  trustees  and  mortgagees 
after  the  purposes  for  which  it  was  conveyed  have  been  ful- 
filled ? 

(a)  See  1  Will.  4,  c.  60. 
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9.  Do  not  active  trusts  commonly  exceed  their  just  limits, 
as  well  by  absorbing  a  larger  portion  of  the  legal  estate  than 
their  purposes  require,  as  by  intercepting,  while  in  a  quies- 
cent state,  the  legal  dominion  of  the  persons  who,  subject  to 
such  trusts,  are  entitled  to  the  ownership  of  the  land  ? 

10.  If  the  legal  ownership  could  be  modified  and  aliened 
with  as  much  facility  as  the  equitable  right,  and  were  relieved 
from  certain  consequences  of  tenure  (as  liability  to  farfei' 
teff),  would  any  inconvenience  arise  from  all  interests  in 
hmd  being  purely  legal,  and  is  it  not  fit  that  the  artificial 
distinction  between  common  law  estates,  uses,  and  trusts, 
should  be  taken  away,  and  all  the  purposes  of  settlement 
and  alienation  be  attainable  at  law  by  direct  means? 

11.  Would  the  efiect  of  such  a  change  be  to  enable  parties, 
with  facility,  to  make  dispositions,  and  assert  rights,  which 
at  present  can  be  made  or  asserted  only  by  artificial  and 
indirect  methods  ? 

lit.  When  those  interests  which  are  now  dependant  on  the 
aceident  of  notice  (i.  e.  equitable  interests)  shall  be  rendered 
permanMit  by  means  of  a  register,  would  they  not  become, 
m  effect,  ownerships  of  the  land  itself,  and  as  such,  proper 
objects  of  legal  jurisdiction? 

13.  Upon  what  footing  ought  active  trusts  to  be  placed,  so 
as  to  confine  their  interference  with  the  legal  ownership  of 
the  land  strictly  to  the  purposes  of  their  creation  ? 

14.  Do  not  legal  rights  of  entry,  and  legal  authorities, 
as  distinguished  firom  legal  estates,  afford  the  means  of  in- 
vesting active  trustees  with  a  dominion  exactly  commensu- 
rate with  the  purposes  of  the  trust  ? 

15.  Considering  that  the  grant  of  a  growing  crop  would 


184  QUESTIONS. 

confer  on  the  grantee  a  right  of  entry  for  the  ^rpose  of 
reaping  and  carrying  it  away,  why  should  a  conveyance  of 
the  land  to  him  upon  trust  to  effect  that  single  purpose  have 
any  other  or  greater  effect,  seeing  that  the  transactions  are 
substantially  the  same ;  and  why  should  not  a  court  of  law 
be  authorized  to  hold  equally  in  the  latter  case,  as  in  the 
former,  that  the  dominion  is  restricted  to  the  act  to  be  per- 
formed ? 

16.  Is  not  the  common  law  judge  in  the  habit  of  looking 
at  the  nature  and  scope  of  the  trust,  in  order  to  determine 
what  estate  ought  to  be  taken  by  the  trustee  where  the  dis- 
position is  indefinite  ? 

17.  If  A.,  owner  of  an  equitable  fee,  assume  to  convey  to 
B.  and  his  heirs,  upon  trust  that  B.  or  his  heirs  shall  sell  the 
land,  will  not  B.  have  merely  an  office,  and  if  he  die  before  a 
sale,  will  not  such  office  descend  or  devolve  upon  his  heir — 
either  the  hceres  natus  or  the  hceres  foetus  ? 

18.  If  A.,  owner  of  an  equitable  fee^  assume  to  convey  to 
B.  and  his  heirs,  upon  trust  that  B.  or  his  executors  or  ad- 
ministrators shall  sell  the  land,  will  not  B.  have  merely  an 
office;  and  if  he  die  before  a  sale,  will  not  such  cffice  be 
transmitted  to  his  executor  or  administrator,  nothing  de- 
scending to  his  heir  ? 

19.  If  A.,  owner  of  an  equitable  fee,  assume  to  convey  to 
B.  and  his  heirs,  by  way  of  mortgage,  has  not  B.  merely  a 
pledge,  enabling  him  to  sequestrate  the  estate  to  the  extent  of 
satisfying  the  debt ;  and,  on  his  death  before  payment  of  the 
money,  is  not  his  whole  interest  transmitted  to  his  executor 
or  administrator,  nothing  descending  upon  the  heir  I 

20.  In  each  of  the  preceding  examples  of  a  conveyance  by 
A.,  an  equitable  owner,  does  not  the  effect  of  the  instrument. 
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purporting  to  be  a  conveyance  to  B.  and  his  heirs,  determine 
ipto  facto  on  satisfaction  of  the  purposes  of  such  conveyance, 
the  equitable  ownership  of  A.  in  the  mean  time  experiencing 
no  other  interruption  than  the  actual  execution  of  the  office, 
or  enforcement  of  the  pledge,  must  necessarily  occasion  ? 

21.  Availing  ourselves  of  the  fecilities  afforded  by  the 
legal  and  equitable  principles  adverted  to  in  the  preceding 
questions,  might  we  not,  instead  of  the  present  division  into 
legal  estates  and  equitable  rights,  divide  the  dominion  over 
land  into  ownerships  and  offices,  so  that,  for  example,  if  a  legal 
conveyance  were  made  by  A.  to  B.  and  his  heirs^  upon  trust 
to  raise  a  sum  of  money  by  sale  or  mortgage,  and,  subject 
thereto,  in  trust  for  A.,  the  trustee  (B.)  would  have  nothing 
more  than  an  office  with  legal  rights  and  authorities  adequate 
to  its  execution,  but  pending  the  exercise  of  which,  A.'s 
ownership  would  not  be  disturbed,  and  after  the  exercise  of 
which,  it  would  be  disturbed  only  to  the  extent  of  the  interest 
or  charge  thereby  created  ? 

22.  Might  not  the  cffice  be  descendible,  and  transmissible, 
according  to  the  rules  which  govern  the  devolution  of  estates 
in  the  land,  and  would  it  be  convenient  to  provide  in  any 
case  for  its  devolution  upon  the  personal  representative, 
either  in  addition  to  or  in  exclusion  of  the  real  representa- 
tive, (who  may  be  an  infant,  &c.)  ? 

25.  While  the  common  law  judge  would  mete  out  the  do- 
minion requisite  to  the  fulfilment  of  the  duties  of  the  office, 
might  not  the  equity  judge  continue  to  preside  exclusively  over 
the  discharge  of  those  duties  ;  so  that  law  and  equity  would 
still  be  directed  and  confined  to  their  legitimate  objects,  but 
the  functions  of  the  legal  judge  would  be  exercised  in  a 
manner  more  conformable  to  reason  and  justice? 

24.  Would  not  the  plan  suggested  afford  the  most  effectual 
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remedy  for  the  evils  occasioned  by  the  necessity  of  either 
procuring  or  presuming  reconveyances  of  legal  estates  ^of 
using  the  name  of  the  trustee  in  proceedings  at  law — and  of 
resorting  to  courts  of  equity  solely  because  the  dry  legal 
estate  is  outstanding  ? 

t5.  Is  it  not  to  be  feared  that  any  attempt  to  give  direct 
legal  remedies  to  persons  having  mere  equitable  rights,  with- 
out clothing  such  rights  with  the  legal  estate,  would  be  pro- 
ductive of  confusion,  and,  indeed,  does  not  the  proposal  that 
an  action  at  lam  shall  be  maintainable  by  an  equitable  owner 
involve  something  like  a  contradiction  in  terms  ? 

26.  Does  the  peculiar  constitution  of  our  judicature 
present  any  and  what  obstacles  to  the  proposed  idteradoB  in 
the  condition  of  the  ownership  ? 
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RESULTING    USES. 


*^*  Referred  to,  tupri^  p.  33. 


The  limitations  in  a  deed  operating  under  the  Statute  of  umitauons  in 
Uses,  must,  in  their  creation,  be  eitlier —  omIT  matt^bl^ 

1.  Vested, — conferring,  therefore,  legal  estates,  (as  where  Vetted, 
the  land  is  limited  to  A.  for  life,  remainder  to  B.,  for  life  or 
in  tail,  remainder  to  C.  in  fee,  or  to  A.  for  life,  remainder  to 
B.  for  life,  or  in  tail,)  in  which  case  the  whole  use  of  the  fee 
BUDple,  (in  the  first  example,)  or  such  portion  of  the  use  as 
the  limitations  embrace,  (in  the  second  example,)  is  imme- 
diately drawn  out  of  the  grantor,  covenantor,  &c.  and  exe- 
cuted in  thejcestui  que  tue  by  the  statute,  and  the  undisposed 
of  residue  of  the  use,  (in  the  second  example,)  results  to,  or 
remains  in,  the  grantor,  &c.  as  a  reversion  expectant  on  the 
particular  estates  created  by  the  limitations; — or, 

2.  Not  vested,  and  not,  therefore,  conferring  legal  estates,  or  not  vetted, 
(as  to  the  heirs  of  the  body  of  B.  a  person  now  living,  or  to 
A.  for  life,  if  he  shall  return  from  Rome,  remainder  to  the 
heirs  of  the  body  of  B.  now  living,  or  from  and  after  Christ- 
mas-day next  to  A.  in  fee,)  in  which  case  the  whole  use  of  the 
fee  simple  results  to,  or  remains  in,  the  grantor^  &c.  subject 
to  be  drawn  out  of  him  to  the  extent  of  the  estates  to  be 
conferred  by  the  limitations  on  their  becoming  vested,  either 
as  remainders,,  if  eventually  capable  of  effect  as  such,  (for  in 
the  second  example,  the  limitation  to  the  heirs  of  the  body  of 
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B.  would  be  good  as  a  contingent  remainder,  if  A.  should 
return  from  Rome  in  B/s  lifetime,)  or  if  not  so  capable,  and 
if  confined  within  the  bounds  prescribed  by  the  rule  against 
perpetuities,  then  as  springing  or  future  uses ; — or, 
or  partly  vested         S.  Partly  vested,  and  partly  not  vested,  (as  to  A.  for  life, 

and  partly  not 

vetted.  remainder  to  the  heirs  of  the  body  o£  B.  a  person  now  living, 

remainder  to  C.  in  fee ;  or  to  A.  for  life,  and  at  the  end  of 
one  year,  or  one  day  afler  his  death,  to  the  heirs  of  the  body 
of  B.)  in  which  case  such  portion  of  the  use  as  the  vested 
limitations  embrace,  is  immediately  drawn  out  of  the  grantor, 
&c.  and  executed  in  the  cestuis  que  use  by  the  statute  ;  and 
the  undisposed  of  residue  of  the  use  results  to,  or  remains  in 
the  grantor,  &c.  as  a  reversion,  expectant  on  the  particular 
estates  created  by  such  vested  limitations,  subject  to  be  drawn 
out  of  him  to  the  extent  of  the  estates  to  be  c^erred  by  the 
remaining  limitations  on  their  becoming  vested,  either  as 
remainders,  or  as  springing  or  future  uses. 

The  foregoing  propositions  of  course  assume,  that  in  deeds 
taking  effect  by  transmutation  of  possession,  there  is  nothing 
to  rebut  the  supposed  resulting  use,  and  fix  it  in  the  feof- 
fees, releases,  &c. ;  [and  it  should  be  observed  that  the 
legal  use  will  not  result  to  the  grantor,  releasor.  Sec,  where  it 
would  defeat  the  intent  of  the  conveyance  by  merging  a  par- 
ticular estate  expressly  limited  to  the  grantor,  releasor,  &c. 

Assuming  these  positions  to  be  accurate,  it  would  seem  to 
flow  from  them  as  a  necessary  consequence,  that  by  no  possi- 
bility can  a  particular  estate  of  freehold  in  any  case  result  to, 
or  remain  in,  the  grantor,  covenantor,  &c. — for. 
In  every  caw  1*  Where  no  limitation  is  vested,  less  than  the  wkolsuse 

The  whole  dm       of  the  fee  simple  cannot  result  or  remain ; — and, 

ft.  Where  all  or  some  of  the  limitations  are  vested,  and 

absorb  the  whole  use  of  the  fee  simple,  nothing  can  result  or 

remain ; — and, 

or  tbenMor  the        3.  Where  all  or  some  of  the  limitations  are  vested,  but  do 

•■hi.  not  absorb  the  whole  use  of  the  fee  simple,  the  residue  of  the 

use  (being  the  ultimate  remnant  of  the  ancient  use)  will 


cither, 
the  wl 
reftoltB, 

or  no  ate  reaolts. 
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result  or  remain,  as  a  reversion  expectant  on  such  portion  of 
the  use  as  passes  in  the  particular  vested  estates. 

The  grantor,  &c.  cannot,  therefore,  be  in  of  a  particular 
estate  of  freehold,  as  part  of  his  old  use,  whereof  he  hath 
not  disposed^  because  if  he  make  a  partial  disposition  of  the 
use,  it  must  be  in  some  particular  vested  estate  or  estates, 
and  such  particular  estate  or  estates  being  deducted,  the 
residue  will  be  the  use  of  the  ulterior  fee  simple.  * 
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PART  I. 

Assurances  at  the  Common  Law. 


dTtoSment. 

No.  1. 

Ancient  Charter  of  Feoffment. 

Know  all  men,  present  and  to  co]iE,(l)  That  I  {JeqlTor']  Op«raaT«  words, 
have  given  and  granted,  and  by  this  my  present  charter  have 
confirmed  (2)  unto  [Jeqffee]  for  a  certain  sum  of  money  in 
hand  paid  by  him  to  me,  one  acre  of  my  arable  land  lying  in  Pveeu. 
• ,  adjoining  the  land  formerly  of  — ~,(3)  To  have 


(1)  It  will  be  observed  that  this  feofibent  is  by  deed-poli,  which,  if  there  D«eds  poll, 
be  DO  recital,  usually  speaks  in  the  first  person,  beginning,  "  Kmow  all 

MiN  BT  THS8E  PRB8SNT8  that  I,  A.  B.,  of,  &c.,  do,  &c."    Bat  wheu  re- 
citals are  introduced,  it  speaks  in  the  third  person,  beginning,  ''  To  all 

PiaSONS  TO   WHOM  THZ8S  PRB8ENT8   SHALL   COMK,    A.  B.,    of,   &C.,    SOndS 

grseting,"  and  proceeding.  Whereas,  &c.  Now  these  presents  wit- 

KZSS,"  &c. 

(2)  The  land  passed  (and  still  passes)  by  the  livery,  of  which  the  charter  OriciD  of  "  hath 
of  feofiinent  was  merely  the  record  or  written  evidence ;  hence  the  language 

of  the  instniment  "  have  given  and  granted,  and  by  this  my  present  charter 
have  cenfitmtd,"  and  hence,  perhaps,  the  prevailing  practice  of  employing  . 
operative  words  in  the  past  and  present  tense,  "  Hath  granted,  bargained, 
sold,  released  and  cmfirmid,  and,  by  these  presents.  Doth  grant,  bargai6, 
sell,  release  and  confirm,"  which  are  introduced  into  all  modem  convey- 
aoees,  whether  of  real  or  personal  property,  without  regard  either  to  the 
reason  of  the  ancient  form,  or  to  the  form  itself. 

(3)  The  "  all  esUte"  clause  would  not  have  been  in  character  with  the  Ai  to  "all  eiuto" 

••      -  claa«e  in  feoff- 
assurance,  of  which  the  livery  was  the  operative  part.    Livery  was  made  of  mentt. 

the  ]MMMssf0ii,  or  seisin,  and  not  of  the  eAate,  or  interest,  of  the  feoffi>r.   And 

akhoogh  the  "  all  estate"  clause  is  now  commonly  inserted,  as  well  in 

teoflfmeats  as  in  other  conveyances,  yet  it  is  properly  omitted  where  the 

o 
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[part  I. 


Habbndum  and 

TXNBNDDX. 


WarraDly. 


HIU  t«ttlbat. 
Date. 


AND  TO  HOLD  the  aforesRid  acre  of  land,  with  all  its  appurte- 
nances, to  the  said  \_J^offee\^  his  heirs  and  assigns,  of  (4)  the 
chief  lords  of  the  fee,  rendering  and  doing  yearly  to  the  same 
chief  lords  the  services  therefore  due  and  accustomed.  And 
I,  the  aforesaid  [Jt(ffor],  and  my  heirs  and  assigns,  all  the 
aforesaid  acre  of  land,  with  all  its  appurtenances,  to  the  afore- 
said [foqlPcc']^  and  his  heirs  and  assigns,  against  all  men  will 
warrant  for  ever.  In  witness  whereof  to  this  present  char- 
ter I  have  put  my  seal :  These  being  witnesses,(5)  \namc9  of 

witneisest']  and  others.     Given  at ,  on day  next 

before  the  feast  of  Saint  Mary  the  Virgin,  in  the year 

of  the  reign  of  King . 

(L.S.) 

'  Memorandum  of  Livery  indorsed  on  the  above  Feoffment. 

Be  it  remembered,  that  on  the  day  and  year  within  writ- 
ten, full  and  peaceable  seisin  of  the  within-mentioned  acre. 


feoffment  is  made  with  the  iotentioD  of  creating  a  disseisto,  and  where,  of 

coane,  the  feoffor  contemplates  the  acquisition  of  a  iortioas  fee,  and  not 

Modern  doctrine     merely  the  passing  of  his  lawful  estate  and  interest.    The  practitioner 

wo  n,   e.  ^^^j^^  however,  be  cautioned .  against  relying,  at  this  day,  on  the  fordbk 

operation  ascribed  to  feoffments  in  the  old  books,  and  particularly  against 
the  experiment  of  making  a  feoffment  for  the  purpose  of  transforming  a  long 
term  of  years  into  a  fee.  See  Doe  v.  Lynes,  3  Barn.  &  C.  388 ;  6  Dowl.  &  R« 
160.  The  tortious  operation  of  assurances  has  been  so  much  discoun- 
tenanced of  late,  that  some  conveyancers  of  eminence  appear  to  have 
thought  that  the  efiect  of  even  a  fine  fur  eonumnce  dt  droit  eama  em,  Sfe* 
levied  by  a  legal  tenant  for  life,  might  have  been  so  corrected  by  the  deed 
leading  or  declaring  the  uses,  as  to  prevent  a  forfeituie. 
Tcnendnin.  (4)  The  tentndum,  **  To  hold,"  is  still  retained  in  conveyances,  but  as 

tenure  is  a  consequence  of  law,  which  the  party  cannot  controul,  (mprd,  8,) 
words  expressing  of  whom,  and  by  what  services.  &c.  the  land  shall  be 
bolden,  are  (except  upon  a  sub-grant  or  lease  reserving  rent,  &c.)  very 
rarely,  and  never  usefully  inserted. 

(5)  When  a  deed  was  denied,  process  issued  to  bring  inoii  the  witiWMet 
lunitti  in  the  deed.  The  names  of  the  witnesses  are  not  now  inserted  in  the 
deed. 
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with  the  appurtenances,  was  given  and  delivered  by  the  within- 
named  \_fecffbr]  to  the  within-named  [j€cffee\  in  their  respec- 
tive proper  persons,  according  to  the  tenor  and  effect  of  the 
within- written  charter,  in  the  presence  o{[namu  of  toUneuei], 
and  others. 


No.  2. 

Feoffment  by  a  Tenant  in  Fee  in  Possession  to  another  for 
]Jfe,  Remainder  for  Life,  Remainder  in  Tail,  Reversion  to  the 
Fet^or^  xnth  Powers  of  Attorney  to  deliver  and  receive  Seisin, 

This  Indenture^  made  the day  of ,  in  the  Date. 

year  of  our  Lord ,  Between  [J'eqffbr'],  of  [residence  Parties. 

and  quality  of  the  party"],  of  the  one  part,  and  {Jeaffee"],  of,  &c., 
eldest  8oa  and  heir  apparent  of  the  said  {Jet^or]  of  the  other 
part,  WITNESSETH,  that  the  said  [feoffor'],  in  consideration  of  Tutatuv. 
the  marriage  heretofore  solemnized  between  the  said  [Jeoffee]  "  *"* 

and  [Chyistian  name  of  feoffees  vs^e],  his  wife,  formerly  \mmden 
name],  spinster,  and  in  consideration  of  the  natural  love  and 
affection  which  the  said  \Jecffor]  bears  towards  his  son,  the 
said  [feoffei],  and  grandson  \son  of  feoffee],  the  eldest  son  and 
heir  apparent  of  the  said  [feoffet],  and  for  other  good  causes 
and  considerations  him  the  said  \_feoffor]  hereunto  moving. 
Hath  given,  granted,  and  enfeof!ed,  and  by  these  presents  operatiTe  wonig. 
Doth  confirm  unto  the  said  [feoffee].  All,  &c.  [parceli]  (of  Pareek. 
which  said  hereditaments  the  said  [fefffof]  is  seised  in  fee 
simple).  Together  with  all  the  rights,  members  and  appurte- 
nances thereunto  belonging.     And  also  all  the  estate,  right,  "  au  eatata" 
title  and  interest,  at  law  or  in  equity,  of  the  said  [Jeqffor],  in 
or  to  the  said  hereditament  and  premises,  and  every  part 
thereof,  with  their  appurtenances.  And  all  deeds  and  mu-  Dead^ 
niments  in  his  possession  or  power  relating  thereto.   To  Habbmduh. 
HAVE  AND  TO  HOLD  the  Said  hereditaments  and  premises 
hereby  granted  and  enfeofied,  or  intended  so  to  be,  with 

o2 
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PartieoUr  estate     their    appurtenances,    unto  (6)    the  said  \^  feoffee]  and  his 

for  life.  ^  ^ 

assigns,  during  his  natural  life,  without  impeachment  of  waste; 
Common  law  liml.   .  (6)  It  will  be  observed  that  all  the  limitations  in  the  text,  consisting  of  a 

Ulioni— mlei  oon-  .    .  ,  .  .  i  .  #«. 

eerning  them.        particular  estate,  remainders,  and  revemion,  arise  at  the  common  law.    Tn« 

habendum  is  immediate — "  unto"  the  first  taker  for  life,  and  after  his  de- 
cease, "  unto"  the  next  taker,  &c.  In  order  that  the  limitations  may  be 
valid  in  this  shape,  they  must  conform  strictly  to  the  rules  of  the  common 
law.  The  first  limitation  may  be  for  years  only,  as,  habendum  to  A.  for 
the  term  of  100  years,  and  from  and  after  the  expiration  or  sooner  delermi* 
nation  of  that  term,  to  B.  for  life,  &c.  (in  which  case  the  livery  is  made  to 
A.;  Litt.  s.  60):  but  the  first  freehold  limitation  must  confer  a  vested 
estate,  and  the  subsequent  fr^bold  limitations  must  be  so  framed  as  to 
expect,  or  depend,  on  the  determination,  by  natural  or  legal  means,  of  the 
preceding  freehold  limitations.  If  the  habendum  were  "  to  A.,  from  Christ- 
mas next,  for  his  life,  and  after  his  death,  to  B."  &c.,  or  "  to  the  unborn 
child  of  A.  in  tul,  and  after  the  death  of  such  child  without  issue,  to  B." 
&C.,  all  the  limitations  would  be  void  at  law ;  Shep.  Touch.  219 :  and  if  the 
habendum  were  "  to  A.  for  a  term  of  years,  and,  subject  to  that  term,  to  B., 
from  Christmas  next,  for  his  life,  or  to  the  unborn  child  of  B."  with  limtta- 
tbns  over,  the  limitation  to  B.  or  to  his  unborn  child,  and  all  the  subsequent 
limitations,  would  be  void  at  law ;  Co.  Litt.  48,  b.  So,  if  the  habendum 
were  "  to  A.  for  life,  and  after  his  death  and  one  day,  to  B.,"  or  "  to  A.  w 
fee,  and  if  he  shall  die  without  issue  living  at  bis  death,  to  B.,**  the  limita- 
tion to  B.  would  be  void  at  law.  But  the  introduction  of  a  few  additional 
words  changes  the  whole  result  of  the  conveyance.  For  if  the  habendum 
were  *'  to  A.  and  his  heirs  to  the  uu  of  A.  from  Christmas  next,  for  his 
life,  and  after  his  death  to  the  use  of  B."  &c.,  the  limitations  would  be 
valid,  because  the  habendum  **  to  A.  and  his  heirs,"  imports  a  seisin  of  the 
fee  in  A.,  conformably  to  the  rules  of  the  common  law,  while  the  limitations 
take  efiPect  as  springing  utes  engrafted  upon  that  seisin,  and  consequently  need 
Practical  Talne  of  not  conform  to  those  rules ; — and  so,  of  the  other  examples.  Although 
UioMTriilesf^  limitations  in  conveyances  of  estates  of  freehold  tenure  are  commonly  created 

by  way  of  use,  yet  it  is  by  no  means  unimportant  to  the  practitioner  to  obtain 
a  correct  knowledge  of  the  rules  which  govern  the  creation  of  estates  at  the 
common  law,  inasmuch  as  the  Mcisin  to  serve  uses  raised  by  transmutation  of 
possession,  must  be  created  by  a  common  law  conveyance.  To  exemplify  the 
practical  importance  of  such  knowledge,  suppose  that,  in  the  ordinary  case  of 
a  strict  settlement  before  marriage,  the  draughtsman,  instead  of  conveying 
to  A.  and  B.  and  their  heirs,  to  the  use  of  the  settlor  and  bis  heirs  till  the 
marriage,  and  after  the  marriage,  to  the  uses  of  the  settlement,  were  to  convey. 
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and  immediately  after  his  decease,  (7)  unto  the  said  IChrii^  Remainder  for 

turn  name  ^  ftqffe^i  vnfe],  the  wife  of  the  said  [/eqffiee]  and 

her  assigns,  during  her  natural  life,  without  impeachment  of 

waste ;  and  immediately  after  her  decease,  unto  the  said  {son  RcnMinderiD  tail. 

^ffioff^^  and  the  heirs  male  of  his  body ;  (8)  and  on  failure  R«»*i«M*er  in  fee. 

of  such  issue,  unto  the  right  heirs  (9)  of  the  said  [Jeqffbr]  for 


by  feoffment,  or  lease  and  releaae,  to  A.  and  B.  and  theii  heirs  from  and  after 
the  solemnization  of  the  marriage,  bat  to  the  uses  of  the  settlement,  the  con- 
veyance of  the  land,  and  consequently  the  uses,  would  be  void  at  law,  and  the 
only  result  would  be  a  contract  in  equity ;  because  the  conveyance  so  framed 
would  purport  to  confer  upon  A.  and  B.  an  estate  of  inheritance  infiituro. 

(7)  The  limitations  should  form  a  regular  chain,  each  being  linked  on  to  Partieoiar  estates 
the  limitation  immediately  preceding :  as,  "  to  A.  for  life,  and  after  hb  how  to  bt  limited, 
death  to  B.  ibr  life,  and  after  hit  (B.'s)  death,  (not  "  after  the  death  of  the 

survivor  of  A.  and  B.")  to  C. ;"  or  "  to  A.  for  life,  and  after  his  death  to 
B.  and  the  heirs  of  his  body,  and  on  failure  of  such  issue,  (not "  after  the 
death  of  A.,  and  the  death  and  failure  of  issue  of  B.")  to  C."  Where  the 
limitatioos  are  numerous,  to  usher  in  each  successive  limitation  by  recapitu*  "* 
latiog  the  events  in  which  all  the  preceding  limitations  are  determinable, 
would  be  to  accumulate  words  at  compound  interest,  and  make  the  deed  read 
like  "  The  house  that  Jack  built,''  to  say  nothing  of  the  imminent  danger 
of  feilure  in  the  process,  of  which  the  student  who  attempts  to  repeat  the 
above  direrting  history  will  be  well  convinced.  Again,  in  the  limitatiou  of 
a  remainder,  it  is  usual  to  contemplate  only  the  natural  or  regular  determi- 
nation of  the  preceding  estate,  as,  "  to  A.  for  life,  and  after  his  death,  (not 
"  after  his  death  or  on  the  forfeiture  or  surrender,  &c.  of  his  estate,"}  to  B." 

(8)  It  is  quite  unnecessaiy  to  add,  "  lawfully  begotten,"  or  "  lawfully  Words  "  lawAiOy 
issuing,"  or  any  other  expressions  of  the  like  import,  in  order  to  create  an  ^^      '      ^ 
estate  tail  even  in  a  deed.    It  is  enough  if  the  word  heirs  be  used,  and  the 

person  from  whom  the  issue  is  to  proceed  be  ascertained.  In  framing  limi> 
tataoQs  to  ehUdrenf  as  purchasers,  it  b  abundantly  sufficient  to  say,  "  the 
childien  of  A.,"  or  "  the  children  of  A.  by  B./'  or  "  the  children  of  the 
intended  marriage."  The  vulgar  form,  "  the  children  of  the  body  of  A., 
on  the  body  of  B.,  hu  (A.'s)  intended  wife,  lawfully  to  be  begotten,"  is  the 
product  of  a  confused  notion  of  the  legal  rules  relative  to  the  creation  of  an 
estmtetaiL 

(9)  This  limiution  being  to  the  right  heirs  of  the  feoffor,  merely  ex-  Limitation  to 
pressea  the  legal  destination  of  that  undisposed  of  remnant  of  his  former  fee,  ^\J)*'"  ^ 
which  would  revest  in  him  tub  tiUntio*    It  is  therefore  immaterial  whether 
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Qoaitfied  war-       ever.     Akd  the  said  [feoffhr]  hath  granted  for  himself  and 

renty        e.        ^^.^  hcirs,  that  he,  the  said  [fN^or]  and  his  heirs,  the  said 

hereditaments  and  premises  hereby  granted  and  enfeoffed,  or 
intended  so  to  be,  with  the  appurtenances,  unto  the  said 
[/eoffee']^  during  his  natural  life,  with  remainders  over  as 
aforesaid,  according  to  the  tenor  and  effect  of  these  presents, 
against  him,  the  said  [Jeoffbr],  and  against  all  persons  right- 
fully claiming  tlirough  or  under  him,  or  through  or  under  any 
of  his  ancestors,  shall  and  will  for  ever  warrant  and  defend^ 

Power  or  attorney  by  these  presents.     And  the  said  [Jci^or]  doth  hereby  con« 

stitute  and  appoint  [names  and  additions  of  attorneys  to  deUver 
seisin'],  (10)  jointly,  and  each  of  them  severally,  to  be  the 
attorneys  and  attorney  of  the  said  [feqfor],  for  him  and  in 
his  name  to  enter  upon  the  said  hereditaments  and  premises 
hereby  granted  and  enfeoffed,  or  intended  so  to  be,  with  tlie 
appurtenances,  or  upon  some  part  thereof  in  the  name  of  the 
whole,  and  after  such  entry  in  the  name  of  the  said  [Jeqffor], 
and  for  him,  to  give  and  deliver  seisin  and  possession  of  the 
said  hereditaments  and  premises,  or  some  part  thereof  in  the 
name  of  the  whole,  unto  the  said  [/e^e],  in  his  own  person 
or  by  bis  attorneys  or  attorney  for  that  purpose  authorised,  to 
hold  according  to  the  tenor  and  effect  of  these  presents,  the 
said  [Je(^or]  hereby  undertaking  to  ratify  and  confirm  what- 
soever his  said  attorneys  or  attorney  shall  lawfully  do  by 

Power  of  ■ttorney  Virtue  of  these  presents.     And  the  said  [foq^ee]  doth  hereby 
*^  ^*  **     '    constitute  and  appoint  [names  and  additions  of  attorneys  to  re- 


the  limitation  be  to  bim  and  his  heirs,  or  to  his  heirs ;  or,  if  made  to  his  hcin, 
whether  he  takes  an  estate  of  freehold  under  the  conveyance  or  not; — ^in 
each  case  the  ultimate  fee  returns  in  him.  Before  the  late  slat.  3  &  4 
Will.  4,  c.  106,  s.  3,  he  would  have  been  in  as  of  hb  old  estate,  but  now  he 
—to  right  heirv  of  will  take  by  purchase,  vidt  nipra,  145.  But  if  tiie  limitation  be  to  die  heiis 
stranger,  ^f  ^  tiraTtger,  it  then  becomes  material  to  inquire  whether  an  estate  of  free- 

hold is  previously  limited  to  him  by  the  same  conveyance  or  not.   This  subject 
is  further  considered,  tn/rd,  in  a  note  on  the  rule  in  Shelley's  case. 

(10)  The  attorneys  need  not  be  parties  to  the  deed.    MojfU  r.  Ewer, 
Cro.  Elii.  906.    But  see  2  Sand.  Us.  6. 
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cdoe  seism,']  jointly,  and  each  of  them  severally  to  be  the 
attorneys  and  attorney  of  the  said  [Je^ee],  for  him  and  in  his 
name  to  enter  upon  the  said  hereditaments  and  premises 
bereby  granted  and  enfeoffed,  or  intended  so  to  be,  or  upon  ' 
scnne  part  thereof  in  the  name  of  the  whole,  and  after  such 
entry  in  the  name  of  the  said  \_froffte]t  and  for  him  to  take 
and  receive  the  seisin  and  possession  of  the  said  hereditaments 
and  premises,  or  some  part  thereof  in  the  name  of  the  whole, 
from  the  said  {^feoffor],  in  his  own  person,  or  by  his  attorneys 
or  attorney  for  that  purpose  authorised,  to  hold  according  to 
the  tenor  and  effect  of  these  presents,'  the  said  [feoffee] 
hereby  undertaking  to  ratify  and  confirm  whatsoever  the  said 
attorneys  or  attorney  shall  lawfully  do  by  virtue  of  these  pre- 
sents. In  witness  whereof  the  said  parties  hereto  have  here- 
unto set  their  hands  and  seals  the  day  and  year  first  above- 
written. 

Attestation  of  Execution  to  be  indorsed  on  the  preceding 

Feoffment, 

Signed,  (11)  sealed  and  delivered,  (being  first  duly 
stamped,)  by  the  within-named  (12)  [feoffor  and  feoffee],  in 
the  presence  of  us,  (13)  [names  and  additions  of  witnesses.] 

(11)  Signing  is  not  essential  to  a  deed,  by  either  the  common  law  or  the  or  iigDing  dewli. 
sPtatnte  law,  unless  it  be  considered  that  the  Statute  of  Frauds,  29  Cha.  2, 

c.  3,  ss.  1  &  3,  requires  deeds  relating  to  land  to  be  signed ;  but  see  Sbep. 
Touch,  by  Preston,  56,  n.  24.  Where  a  power  is  given  to  bis  exercised  by 
a  deed  signed  by,  or  under  the  hand  of  the  donee  of  the  power,  signing  is 
of  course  essential,  and  if  the  power  requires  the  deed  to  be  attested,  the 
omission  of  the  fact  of  signature  in  the  attestation  is  fatal ;  for  the  Act  of 
64  Geo.  3,  c.  168,  passed  to  supply  suCh  omissions,  is  not  prospective. 

(12)  The  attestation  should  always  express  to  whose  execution  it  is  ap'  Attetution  of 
plicable.    A  power  was  given  to  husband  and  wife  to  be  executed  by  deed        ** 


1,  sealed,  and  delivered,  in  the  presence  of,  and  attested  by,  &c.  The 
attestation  of  a  deed  of  appointment,  duly  signed  and  sealed  by  the  joint 
donees,  ran  thus,  *'  signed,  sealed  and  delivered  (not  stating  by  whom,)  in 
the  pMsence  of."  The  title  derived  under  this  deed  was  pronounced  doubtful 
and  unmarketable. 
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Memorandum  to  be  indorsed  on  the  preceding  Feoffment  of  Livery 

of  Seisin. 

Be  it  remembered,  that  on  the  day  of  the  date  of  the 
within-written  indenture,  peaceable  and  quiet  seisin  and  pos- 
session of  the  within-mentioned  hereditaments  were  taken 
by  the  within-mentioned  [attorneys  to  deliver  settin],  for  and 
in  the  name  of  the  within-named  {Jeqffbr"],  pursuant  to  the 
letter  of  attorney  in  that  behalf  contained  in  the  within- 
written  indenture,  and  were  immediately  afterwards  delivered 
by  the  said  [same  attorneys'],  for  and  in  the  name  of  the  said 
[Jeoffor'jf  to  the  within-mentioned  [attorneys  to  receive  seisin'^ 
for  and  in  the  name  of  the  within-named  [feoffee'],  pursuant 
to  the  letter  of  attorney  in  that  behalf  contained  in  the  within- 
written  indenture,  To  hold  according  to  the  tenor,  form,  and 
effect  of  the  within-written  indenture.  In  the  presence  of 
[subscriptions  of  witnesses,  with  their  additions']* 


No.  3. 
Exchange  hettveen  a  Tenant  in  Fee  and  a  Tenant  for  lAfe 

and  Remainder-man  in  Fee. 

0,ie,  This  Indenture,  made  the  ■■  ■■  day  of  — -,  in  the  year 
Partici.  of  our  Lord ,  Between  [tenant  in  fee,]  of,  &c.  of  the  one 

part,  and  [tenant  for  tife,]  of,  &c.  and  [remainder-man  in  fee,] 
Recitals  ^^9  ^^'  ^^  ^^  Other  part.     Whereas  the  said  [tenant  in  fee] 

oi^f  dowVnaDd,  IS  now  seised  of  the  fee-simple  in  possession  of  the  close  of 

land  or  ground  hereinafter  described,  with  the  appurtenances, 
—or  leUin  for  And  WHEREAS  the  Said  [tenant  for  life]  is  now  seised  in  pos- 
der'in'ree.'ora  "'  session  for  the  term  of  his  natural  life,  without  impeachment 

of  waste,  with  the  immediate  remainder  to  the  said   [re* 

mainder-man]  in  fee  simple,  of  the  messuage  or  tenement 


measnage. 


Nombcr  of  wit-         (^3)  Powers  are  commonly,  thougb  iinnecessarily,  so  framed  as  to  !«• 

quire  two  or  more  witnesses ;  otherwise,  it  seems  better  to  have  only  one 
witness  to  a  deed,  as  rendering  the  proof  more  easy  and  certain. 
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hereinafter  described,  with  the  appurtenances.  And  whereas  —or  agreemeot 

'  '^  ^  for  exchange. 

the  said  [tenofU  in  fee]  on  the  one  part,  and  the  said  [te- 
nant  for  Ufs]  and  [remainder-man]  on  the  other  part,  have 
agreed  to  make  an  exchange  between  them  of  the  fee-simple 
in  possession  of  the  said  close  of  land  or  ground,  with  the 
appurtenances,  for  the  fee*simple  in  possession  (14)  of  the 
said  messuage  or  tenement,  with  the  appurtenances,  the  said 
[ienatU  far  Ufe]  and  [remainder-man]  paying  to  the  said  [te- 
nant in  fee]  the  sum  of^ ,  for  equality  of  exchange.  (15) 

Now  THIS  Indenture  witnesseth,  that  in  pursuance  of  the  Tmtatum. 
said  recited  agreement,  and  in  consideration  of  the  convey- 


(14)  This  being  an  exchange  at  the  common  law»  it  is  requisite  that  the  Bxcbaoge  at 
exchanging  parties  should  be  upon  a  footing  of  equality  in  point  of  estate,  msTiT^bhedVrom 
and  that  the  transaction  should  be  completed  by  actual  entry.    But  as  well  *'****"  *»<^*'*"«"- 
conveyances  requiring  livery,  as  conveyances  requiring  entry,  have  fallen 

into  disuse.  The  modem  lease  and  release  {supri,  60.)  has  superseded 
tbem  all.  Exchanges  are  now  commonly  efiected  by  mutual  conveyances, 
adapted  to  pass  the  land  without  entry.  Such  conveyances  are  valid  with- 
out any  of  the  requisites  of  a  common  law  exchange ;  for  property  of  any 
given  kind  may  be  bartered  for  property  of  the  same  or  any  other  kind,  and 
the  bargain  may  be  completed  by  adopting  the  modes  of  assurance  suitable 
to  the  transfer  of  the  respective  properties ;  but  unless  the  relative  con- 
ditBon  of  the  parties,  and  the  subject-matter,  would  have  admitted  of  an  ex- 
change at  the  common  law,  the  incidents  of  such  an  exchange  cannot  belong 
to  the  transaction.  In  every  case,  the  better  course  appears  to  be,  to  proceed  Mntnal  convey- 
apoD  the  basis  of  a  reciprocal  sale — the  consideration  being  land  instead  of  "'^qJ^^™' 
money — and  for  each  party  to  investigate  the  other's  title,  as  upon  a  pur- 
chase, in  order  that  mutual  conveyances  may  be  executed  in  the  ordinary 
form,  with  the  usual  qualified  covenants  for,  title.  Each  title  will  thus  be 
independent  of  the  other ;  whereas,  a  vendor,  deriving  his  title  under  a  proptr 
exchange  made  within  sixty  years,  is  6bliged  to  show  the  titles  to  both 
estates  ;  unless,  indeed,-  he  can  prove  that  the  fu  of  the  lands  exchanged 
away  has  since  been  aliened,  for  the  implied  right  of  re-entry  does  not  pass 
to  an  alienee.  But  note,  that  the  writ  of  warrantia  charts  is  abolished  by 
the  act  3  &  4  Will.  4,  c.  27,  s.  36. 

(15)  The  ad  valorem  duty  attaches,  as  upon  a  sale,  in  respect  of  the  sump  doty  on 
money  paid  for  equality  of  exchange.    But  upon  an  exchange  or  barter  of  ^'^'^'^^S^* 
one  snbject  of  property  for  another,  neither  subject  consisting  wholly  or  in 

part  of  a  gross  sum  of  money,  no  ad  valorem  duty  is  payable. 
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Money  payment 
for  equality  of 
exchange. 


Tenani  in  f<*c 
conveys  to  tenant 
for  life, 

— a  close  of  land. 


Habxndum, 


—for  lire. 


— remainder  In 
fee. 


In  exchange  for 
messnage. 


Exchange  by 
lease  and  release. 


Force  of  the  woid 
**  exchange." 


ance  and  assurance  by  the  said  [tenant  for  Itfe]  and  [remotniier- 
man]  hereinafter  contained^  and  also  in  consideration  of  the 

sum  of  £ ,  of  lawful  British  money  paid  by  the  said 

[tenant  fw  life]  and  [remainder'man],  in  proportion  to  their 
respective  interests,  to  the  said  [tenant  infee]fSit  or  before 
the  execution  of  these  presents,  the  receipt  of  which  sum  the 
said  [tenant  in  fee]  hereby  acknowledges,  and  from  the  same 
sum  and  every  part  thereof  hereby  acquits,  releases  and  for 
ever  discharges  the  said  [tenani  for  life]  and  [remainder-man]^ 
their  heirs,  executors,  administrators  and  assigns.  The  said 
[tenant  in  fee]  Hath  given,  granted  and  confirmed,  and  by 
these  presents  Doth  give,  grant  and  confirm  unto  the  said 
[tenant  for  life],  (16)  All  that  close  of  land  or  ground  situate 

in  the  parish  of ,  in  the  county  of ,  heretofore  called 

or  known  by  the  name  of ,  and  described  to  contain,  by 

estimation,  one  acre,  but  now  called  or  known  by  the  name 

of ,  and  found  by  a  recent  admeasurement  thereof  to 

contain  one  acre  and  one  rood^  be  the  same  more  or  less. 
Together  with  all  ways,  trees,  hedges,  ditches,  fences,  profits, 
advantages,  rights,  members  and  appurtenances  to  the  said 
close  of  land  or  ground  belonging  or  appertaining,  To  have 
AND  TO  HOLD  the  ssid  close  of  land  or  ground,  hereditaments 
and  premises  herembefore  given,  granted  and  confirmed,  vnth 
the  appurtenances,  unto  the  said  [tenant  for  Itfe]  and  his 
assigns,  for  the  term  of  his  natural  life,  without  impeachment 
of  waste ;  and  immediately  after  his  decease^  unto  the  said 
[remainder-man],  his  heirs  and  assigns  for  ever.  In  ex- 
change (17)  for  the  messuage  or  tenement  hereinafter  given* 

(16)  By  insertiDg  in  this  place  (in  each  testatum)  the  "actual  posses* 
sion"  clause,  and  inserting  the  "  ail  estate"  clause  immediately  before  the 
habendum,  and  by  changing  the  operative  words  into  "  grant,  release  and 
confirm/'  the  precedent  in  the  text  may  be  adapted  to  an  exchange  by  lease 
and  release. 

•  (17)  The  word  "  exchange"  is  essential  to  produce  the  efiects  of  a  csn- 
num  law  exchange,  but  in  no  other  point  of  view.  This  word,  and  the  word 
"  heirs,"  afford  almost  the  only  instances  in  which  a  rigid  adherence  to 
technical  expressions  is  necessary  even  in  deeds. 
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granted  and  confirmed  by  the  said  [tenant  for  life]  and  [re- 
Motfuier-flian].    And  this  Indentukb  also  witnbbseth,  that  sd  Tistatom. 
in  finther  pursuance  of  the  said  agreement,  and  in  consider* 
ation  of  the  conveyance  and  assurance  by  the  said  [tenant  in 
fee"]  hereinbefore  contained,  The  said  [tenant  far  life']  and 
[remainder-man]  Have,  and  each  of  them  Hath  given,  granted  TeMot  for  life  and 
and  confirmed,  And  by  these  presents  Do,  and  each  of  them  conTey 
Doth  give,  grant  and  confirm  unto  the  said  [tenant  in  fee], 

All  that  messuage  or  tenement  situate  in  the  parish  of ,  — «  mewoage,  Sm. 

in  the  county  of ,  formerly  in  the  tenure  or  occupation 

of  — ,  late  in  the  tenure  or  occupation  of ,  and  now  in 

the  tenure  or  occupation  of ,  Together  with  all  out- 

buOdings,  yards,  jgardens,  walls,  fences,  lights,  ways,  water* 

courses,  easements,  rights,  members  and  appurtenances  to 

the  said  messuage  or  tenement  belonging  or  appertaining,  To 

HAVE  AND  TO  HOLD  the  Said  messusgc  or  tenement,  heredita-  HAsiNouMr 

ments  and  premises  lastly  hereinbefore  given,  granted  and 

confirmed,  with  the  ^purtenances,  unto  the  said  [tenant  in  —in  fee. 

fee'Jy  his  heirs  and  assigns  for  ever.  In  exchange  for  the  in  exchange  for 

close  of  land,  hereditaments  and  premises  hereinbefore  given, 

granted  and  confirmed  by  the  said  [tenant  for  Ufe]  and  [re* 

mainder-man].  Provided  nevertheless,  (18)  that  if  either  of  cianie  or  rc-entiy 

the  parties  to  this  exchange,  or  the  heirs  or  assigns  (19)  of 

either  of  them,  shall  at  any  time  hereafter  be  lawfully  evicted 

or  ejected  of  or  from  the  possession  of  the  hereditaments 

and  premises  hereby  given,  granted  and  confirmed  to  the 

same  party,  or  any  part  thereof,  by  reason  of  any  right  or 

title  paramount  or  precedent  to  the  exchange  hereby  made, 

then  it  shall  be  lawful  for  the  other  party,  or  the  heirs  or 

assigns  of  the  other  party,  to  re-enter  upon  the  hereditaments 

and  premises  hereby  given,  granted  and  confirmed  by  the 


(18)  A  ctense  to  this  eflect  is  commonly  inserted  in  exchange  deeds,  but  Eviction  claaae. 
its  efficacy  and  propriety  are  questionable.    See  4  Jann.  Conv.  88. 

(19)  fiee  conclusion  of  note  (14),  mpra. 
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same  party,  or  into  or  upon  any  part  thereof  in  th^  name  of 
the  whole,  and  to  repossess  and  enjoy  the  same  hereditaments 
and  premises,  as  in  his  or  their  former  estate,  and  thenceforth 
the  exchange  hereby  made  shall  be  void.    In  witkbss,  &c* 

Memorandum  of  Mutual  Entry  to  be  indorsed  on  theprecedmg 

Exchange. 

Be  it  remembered  that  on  the  day  of  the  date  of  the 
within-written  indenture,  the  exchange  thereby  made  was 
duly  perfected  by  the  actual  entry  of  the  respective  exchang- 
ing parties  into  or  upon  the  respective  hereditaments  given 
to  them  in  exchange,  in  the  presence  of  us.  {^Names  and 
additions  of  witnesses^] 


No.  4. 

Lease    {or  Demise)  (20)    of  a  Furnished  Dwelling-House, 
Gardens^  Pleasure-Grounds^  and  Lands. 

Testatum.  Xhis  INDENTURE,  made  the day  of f  in  the  year 

of  our  Lord ,  Between  ^lessor"]  of,  &c.  of  the  one  part, 

and  [lessee']  of,  &c.  of  the  other  part,  (21)  Witn£sseth»  that 
in  consideration  of  the  yearly  rents,  covenants  and  conditions 
hereinafter  respectively  reserved  and  contained  by  the  said 
[lessee'],  his  executors,  administrators  and  assigns,  to  be  re- 

Lease  «t  common      (20)  Ad  example  of  a  lease  (or  demise)  operating  necessarily  and  ex- 

clusively  at  the  common  law,  cannot  easily  be  given,  because  the  rent 
resenred  is  alone  sufficient  to  raise  a  use,  and  maLe  the  instntment  operate 
as  a  bargain  and  sale. 

or  recitals  in  (21)  Recitals  are  of  rare  occurrence  in  leases.    £?en  where  the  lease  is 

granted  pursuant  to  a  power,  a  general  reference,  in  the  testatum,  to  the 
power,  commonly  supplies  the  place  of  a  recital,  but  it  is  better  to  recite  the 
deed  creating  the  power,  showing  the  estate  of  the  donee  of  the  power,  and 
setting  forth  the  power  fully  ;  and  a  covenant  should  be  added  for  the  pnn 
ductionof  the  deed. 
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spectively  paid,  observed  and  performed.  The  said  [lessor] 

Hath  demised  and  leased,  and  by  these  presents  Doth  demise  Operative  wordi. 

and  lease  unto  the  said  [lessee],  All  that  messuage  or  dwelling-  Pareeu. 

house,  situate  in  the  parish  of aforesaid,  and  commonly 

called  or  known  by  the  name  of ,  with  the  out-buildings, 

gardens  and  pleasure-grounds  thereunto  belonging.  Also  the 
fixtures  and  furniture  in  or  belonging  to  the  said  messuage 
or  dwelling-house  comprised  in  the  schedule  or  inventory 
hereunto  annexed,  Also  all  that  close  of  meadow  or  pasture 
land  lying  in  front  of  the  said  messuage  or  dwelling-house, 
and  containing  — —  acres  or  thereabouts,  Also  all  that  close 
of  arable  land  adjoining  to  the  said  close  of  meadow  land,  and 

containing acres,  or  thereabouts,  Also  all  that  piece  or 

parcel  of  wood  ground,  lying  near  to  the  said  messuage  or 
dweUing-house,  with  the  shrubbery  and  walk  through  the 
«ame,  containing acres  or  thereabouts.  All  which  pre- 
mises are  now  in  the  occupation  of  the  said  [lessee],  and  are 
delineated  in  the  plan  drawn  in  the  margin  of  these  presents. 
Together  with  all  the  rights,  members  and  appurtenances 
whatsoever  to  the  said  premises  belonging  or  appertaining. 
To  HAVE  AND  TO  HOLD  the  ssid  hereby  demised  premises,  habkndum, 
with  their  appurtenances,  unto  the  said  [lessee],  his  executors, 

administrators  and  assigns,  for  the  term  of years,  to  be  -.for  term  of 

computed  from  the  day  of last.  Yielding  and  r^dindom 

paying  therefoii^  unto  (22)  the  said  [lessor],  his  heirs  or 

(22)  When  the  leaae  is  granted  under  a  power  of  leasing  given  to  a  Leases  onder 
tenant  for  life,  the  better  plan  is  to  reserve  the  rent  generally,  without  stating  Son  ofrentr'^ 
by  whom  it  is  to  be  received ;  and  the  same  observation  applies  to  every 
case  in  which  the  circumstances  of  the  title  would  render  the  framing  of  a 
iwervation  in  favour,  expressly,  of  the  persons  entitled  to  the  reversion, 
difficult  or  hazardous.    The  reservatbn  may  declare  (adopting  the  usual 
language  of  powers  to  lease),  that  the  rent  shall  be  "  incident  to  the  rever* 
sioo  •/*  but  the  law,  vrithout  the  aid  of  any  declaration,  gives  the  rent  to  the 
reversioner  for  the  time  being.    It  may  be  useful  to  remark,  that  a  tenant  Caation  %»  to 
lor  life,  with  power  of  leasing,  &c.  departing  with  his  life  estate,  or  de»  foMife  ^iening? 
■using  for  a  term  of  years,  to  a  mortgagee  or  annuitant,  should  expressly 
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ayetriy  rent  assiffiis^  during  the  said  tenn,  the  yearly  rent  of  £ ,  of 

payable  half-  "  .  i«  -i 

yearly*  lawful  British  money,  in  even  portions  half  yearly,  on  the 

'         day  of ,  and  the day  of in  every  year, 

—or  an  additional  Also  YIELDING  and  pavinff  duriniT  the  said  term,  unto  the 

rent  per  acre  for  r   j     o  -o 

meadow  or  i  ■  .       i       i        .i,    ■■■-■■  - 

pattnre  broken  np. 


Powers  append- 
ant,—their  mode 
of  operation. 


Powert  rimply 
colUteral— their 
lnde»trnctibUiiy. 


<i 


<« 


Stipulate  (if  such  be  the  understanding  of  the  parties,)  for  the  right  of  < 
dsing  his  powers  notwithstanding  the  conveyance  or  demise.  The  stqmla- 
tion  may  be  to  this  effect : — "  Provided,  nevertheless,  that  these  presents 
shall  not  extinguish  or  suspend  any  of  the  powers,  authorities  or  di«cie- 
tions,  [cr  the  power  of  leasing,  or  any  ether  tpeeified  powert,']  gir&i  to 
"  the  said  [tenant  far  life"],  by  the  said  recited  indenture  of  settlement,  but 
"  every  such  power,  authority  and  discretion  shall  be  exercisable  by  die 
"  said  [tenant  far  tife],  without  the  concurrence  of  the  said  [grantee  tf  tmamt 
"for  Ufe],  his  (heirs)  executors,  administrators  or  assigns,  as  efiectnally 
"  as  if  these  presents  had  not  been  made."  With  reference  to  the  effect  of 
alienation  by  tensnt  for  life  upon  powers  appendant  (as  they  are  termed) 
to  the  life  estate,  the  late  case  of  Long  v.  Ranken,  Sugd.  Pow.  5th  edit  App. 
n.  5,  is  particularly  important.  The  view  there  taken  by  Lord  Tenterden  of 
powers  to  appomt  the  use,  appears  to  be  the  result  of  a  clear  and  aocuralt 
perception  of  the  principles  on  which  they  really  operate.  The  learned  judge 
seems  to  reject  the  notion  which  treats  the  estates  arising  under  them  as 
taking  effect  wholly  or  partially  out  of  the  estate  of  the  donee  of  the  power 
and  refers  them,  on  that  ground,  to  a  separate  class,  when  he  observes, — 
"  a  leasing  power  given  lo  a  tenant  for  life  is  usually  spoken  of  in  our  books 
"  as  a  power  appendant  to  the  estate  of  the  tenant  for  life,  and  it  is  said 
"  that  the  estate  of  the  lessee  is  in  such  a  case  derived  out  of  the  estate  ef 
"  the  tenant  for  life,  for  such  period  of  the  term-  as  he  may  happen  to  live. 
"  It  would  probably  be  more  correct  to  say  that  it  operates  vpan  that  estatOk 
"  than  to  say  it  is  derived  out  of  it  even  during  that  perUftL**  In  truth,  uses 
limited  in  execution  of  powers,  always  receive  their  legal  character  from  the 
impression  originally  communicated  to  the  seisin  raised  to  serve  all  the  uses, 
limited  and  to  be  limited,  by  or  under  the  conveyance  containing  the  power, 
and  are  wholly  independent  of  the  estate  of  the  donee.  However  conve- 
nient it  may  be  to  divide  powers  into  powers  appendant,  powers  in  gross, 
he.  yet  that  division  is  rather  formal  than  substantial.  The  execution  of 
the  ordinary  power  of  leasing  operates  upon  the  estate  of  the  tenant  for  life 
because  that  estate  is  a  component  part  of  the  fee  upon  which  the  povrer  is 
superinduced.  The  most  remarkable  feature  in  the  doctrine  of  powers  (and 
it  must  be  considered  an  anomaly)  is,  that  a  power  simply  coUatenl,  as,  for 
example,  a  power  of  revocation  and  appointment,  given  by  a  settlement  to  a 
stranger,  taking  no  estate  in  the  land,  cannot  be  released  by  the  donee.    Of 
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said  [letsor\  his  heirs  or  assigns,  on  the  days  aforesaid,  (in 
addition  to  the  said  yearly  rent  of  ^ ,  hereinbefore  re- 
served,) for  every  acre  of  meadow  or  pasture  ground  which 
the  said  [lessee]^  his  executors,  administrators  or  assigns,  shall 
plough,  break  up  or  convert  into  tillage,  contrary  to  the 

covenant  hereinafter  contained,  the  yearly  rent  of  £ ,  of 

like  lawful  money,  on  the  days  and  in  manner  aforesaid,  the 
first  payment  of  the  said  additional  rent  to  be  made  on  such 
of  the  said  days  as  shall  happen  next  after  such  ploughing, 
breaking  up  or  c(Hiversion  into  tillage  as  aforesaid.  And  coveiuDto  by 
the  said  [lessee],  for  himself^  his  heirs,  executors,  ad- 
ministrators and  assigns,  hereby  covenants  with  the  said 
[lessor],  his  heirs  and  assigns,  that  the  said  [lessee],  his 
executors,  administrators  or  assigns,  wiU,  during  the  said 

term  of years,  pay  or  cause  to  be  paid  unto  the  said 

[lessor],  his  heirs  or  assigns,  at  the  times  and  in  manner  afore-  —to  pay  nntM, 
said,  the  said  yearly  rents  hereby  reserved,  or  such  of  them 
as  shall  be  payable ;  Also  that  the  said  [lessee],  his  executors,  —to  pay  tazei 
administrators  or  assigns,  will  pay  and  discharge  all  taxes, 
rates,  assessments  and  impositions,  parliamentary  and  paro- 
chial, (including  land-tax,)  which  during  the  said  term  shall 
become  payable  in  respect  of  the  said  demised  premises; 
Also  that  the  said  [lessee],  his  executors,  administrators  and  —to  repair, 
assigns,  will,  during  the  said  term,  at  his  or  their  own  ex- 
pense, maintain  and  keep  the  said  demised  premises,  (other 
than  the  said  furniture,)  with  the  walls,  fences,  drains,  sinks, 
sewers  and  appurtenances  thereunto  belonging,  in  good  and 
tenantable  repair  and  condition ;  Also  that  the  said  [lessee],  _to  preserve  and 
his  executors,  administrators  or  assigns,  will,  during  the  said  "are^*"*^*  '"™*" 
tetm,  carefully  preserve  the  said  furniture  from  damage  or 
injury,  (reasonable  use  and  wear  thereof  only  excepted,)  and 


conne  the  donee  may  refiue  it  in  the  first  instance,  but  having  accepted  it, 
be  cannot,  it  seems,  afterwards  extinguish  it.  Here,  then,  is  a  species  of  legal 
dominion,  of  which  the  possessor  cannot  deprive  himself;  and  the  reason 
assigned  is,  the  absence  of  an  estate  in  the  donee,  which  circumstance,  if 
Lord  Tenterden's  doctrine  be  sound,  does  not  furnish  a  satisfactory  reason. 


/ 
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— not  to  eat  trees 
except  unprofit- 
able fyvit  treet, 
bat  preaerve  the 
same,  wiib  the 
shrabbcrieB,  &c. 


— to  prune  rnilt 
trees  and  young 
plantations,  and 
replace  fk-alt  trees 
eat  down. 


— ^o  crop  and 
manage  the  gar- 
dens. 
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— ^not  to  break  ap 
meadow  or  pas* 
tare. 


— to  plash  hedges, 
scour  ditches, 
spread  manore^ 
*c. 
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not  remove,  or  suffer  to  be  removed  from  the  said  messuage 
or  dwelling-house,  any  article  of  such  furniture.  Also  that 
the  said  \le8iet\^  his  executors,  administrators,  or  assigns, 
will  not,  during  the  said  term,  fell,  cut  down,  lop  or  top 
any  of  the  timber,  or  other  trees  now  growing  or  being,  or 
which,  during  the  said  term,  shall  grow  or  be  upon  the  said 
demised  premises,  (except  decayed  or  unproductive  fruit- 
trees  in  the  said  gardens,)  but  will  preserve  the  same  trees 
(except  as  aforesaid,  and  the  shrubberies,  hedges  and  under- 
wood belonging  to  the  said  premises,  from  damage  or  injury 
by  cattle  or  otherwise ;  and  will  also,  during  the  said  term, 
keep  the  said  pleasure-grounds  and  other  ornamental  parts  of 
the  said  premises  in  as  good  order  as  the  same  have  been 
usually  kept  by  the  said  \Ussor\i  and  not  use  the  same  other- 
wise than  for  the  purposes  of  pleasure  and  ornament ;  Also 
that  the  said  \lusti\t  his  executors,  administrators  or  assigns, 
will,  during  the  said  term,  cause  the  fruit-trees  and  young 
plantations  in  or  upon  the  said  demised  premises  to  be  pro- 
perly pruned  at  seasonable  times  of  the  year,  and  plant  in  the 
place  of  every  decayed  or  unproductive  fruit-tree  in  the  said 
gardens,  which  shall  be  cut  down  by  him  or  them,  a  thriving 
young  tree  of  proper  growth,  bearing  fruit  of  the  same  or  the 
like  description;  Also  that  the  said  [/ef^ee],  his  executors, 
administrators  or  assigns,  will,  during  the  said  term,  keep  the 
gardens  and  gardening-ground  belonging  to  the  said  dwelling- 
house  well  cropped  and  manured,  and  manage  the  same  ac- 
cording to  approved  methods  of  gardening ;  Also  that  the 
said  \Uii€t\^  his  executors,  administrators  or  assigns,  will  not 
at  any  time  or  times  during  the  said  term  plough,  break  up  or 
convert  into  tillage,  all  or  any  part  of  the  said  meadow  or 
pasture  ground,  without  first  obtaining  the  licence  in  writing 
of  the  said  [/ies^orj,  his  heirs  or  assigns  for  that  purpose; 
Also  that  the  said  F/e^^fe],  his  executors,  administrators  or 
assigns,  will,  in  every  year  during  the  said  term,  at  the  proper 
season,  plash  the  hedges  and  scour  the  ditches  belonging  to 
the  said  demised  premises,  and  cause  all  the  dung,  manure. 


PART  1.3  THE  COMMON  LAW.  209 

and  compost,  to  arise  from  or  be  made  upon  the  said  demised 
premises,  or  any  part  thereof,  to  be  spread  or  bestowed  in  a 
husband-like  manner  upon  the  land  or  ground  hereby  de« 
mised,  or  on  such  part  or  parts  thereof  as  shall  stand  most  in 
need  of  manure,  and  will  at  all  times  during  the  said  term, 
crop,  use,  manage,  and  cultivate  the  land  or  ground  hereby 
demised  in  a  husband-like  manner.     Also  that   the  said  —to  permit  ictior 

to  enter  and  Tiew^ 

[/eicor];  his  heirs  and  assigns,  shall  be  at  liberty,  with  or 
without  workmen  or  others,  twice  in  every  year  during  the 
said  term,  at  all  convenient  times  of  the  day,  to  enter  into  and 
upon  the  said  demised  premises,  in  order  to  view  and  examine 
the  state  and  condition  thereof,  and  in  case  the  said  [lessor\  — «>  repair  after 

.  notice, 

his  heirs  or  assigns,  shall  find  any  repairs  wanting,  and  shall 

deliver  to  the  said  [lessee']^  his  executors,  administrators  or 

assignB,  or  leave  upon  the  said  demised  premises  a  list  in 

writing  thereof^  requiring  the  same  to  be  made  good,  then  the 

said  [lessee]^  his  executors,  administrators  or  assigns,  shall, 

within  the  space  of  one  calendar  month  after  the  delivery  of 

such  list,  make  good  the  same  accordingly.    Also,  that  the  --toimimagahut 

said  [ieuee],  his  executors,  administrators  or  assigns,  will,  at 

his  or  their  costs,  forthwith  insure,  and  thenceforth  during  the 

said  term  keep  insured,  the  buildings  erected  and  to  be 

erected  upon  the  said  demised  premises,  from  loss  by  fire,  in 

the office,  or  some  other  office  to  be  approved  of  by 

the  said  [lessor]^  his  heirs  or  assigns,  in  the  joint  names  of  the 
said  [le$sor],  his  heirs  or  assigns,  and  of  the  said  [/icMtfe],  his 
executors,  adminbtrators  or  assigns,  and  will,  on  effecting  the 
said  insurance,  deposit  the  policy  with  the  said  [iessor]f  his 
heirs  or  assigns,  and  at  his  or  their  request  produce  to  him  or 
them  the  receipts  for  the  premiums  of  assurance,  (the  moneys 
arising  from  which  assurance  shall  be  laid  out  under  the 
superintendence  of  the  surveyor  of  the  said  [leMor],  his  heirs 
or  assigns,  in  rebuilding  or  reinstating  the  said  demised  pre- 
mises.) Also  that  the  said  [lessee]  ^  his  executors,  administra-  —to  permit  lami- 
tors  or  assigns,  will,  in  the  last  year  of  the  said  term,  permit  tenanno  rater '^ 
and  suffer  the  said  [iessor]^  his  heirs  or  assigns,  or  the  sue-  year.     *  " 
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ceeding  tenant,  to  enter,  in  the  proper  season,  upon  die  uaA 
closes  hereby  demised,  for  the  purpose  of  preparing  the  aaine) 
or  any  part  thereof,  for  a  crop,  or  of  spreading  mantire 
thereon,  t>r  doing  such  other  acts  as  shall  be  necessary  or 
proper,  according  to  the  usual  course  of  husbandry,  in  order 
that  the  said  [kssor]^  his  heirs  or  assigns,  or  such  succeeding 
tenant,  may  derire  the  full  benefit  and  advantage  of  the  said 
— Bot  to  OM  tilt  lands  as  from  the  expiration  of  the  said  term.  Also  that  tile 
wSTtfuiii  uT      said  [ienee],  his  executors,  administrators,  or  assigns,  will  not, 

during  the  said  term,  occupy,  use  or  employ  the  said  demised 
premises,  or  any  part  thereof,  or  suAer  the  same  to  be  occu* 
pied,  used  or  emj^yed,  fbr  any  other  purpose,  or  in  any 
other  manner  than  as  and  for.  the  residence  of  a  private 


-not  toaisip  or  flimily.    Also  that  the  said  [/eMee],  hit  exeeutorsi  admisHM- 
iic^Me!       ^     tors  or  assigns,  will  not,  during  the  said  term,  aisign,  d«misa 

or  otherwise  dispose  of,  or  part  with  die  possession  of  the  said 
demised  premises,  or  any  part  thereof,  or  do,  cothmil  0r  sulftr 
any  act,  matter  or  thing,  whereby  the  said  premises,  or  any 
part  thereof,  shall  or  may  be  assigned,  demised  or  otherwise 
disposed  of,  or  the  possession  thereof  parted  witib,  to  any  per- 
son or  persons,  for  the  whole  or  any  part  of  the  said  term, 
without  the  licence  in  writing  of  the  said  [leitor]^  his  heirs  or 
—to  yield  ap  pos-  Msigns,  first  obtained  for  every  (tS)  such  purpose.  Also  that 
QMhTterin^  ^"^  the  Said  [leaet]^  his  executors,  administrators  or  assigns,  will, 

at  the  expiration  or  other  sooner  determination  of  the  said 
term»  peaceably  and  quietly  yield  up  unto  the  said  [lessor],  his 
heirs  or  assigns,  the  said  demised  premises,  in  good  and 
tenantable  repair  and  condition,  together  with  the  said  fixturea 
ProTbo  enabling  and  fomiture.  PaoviUBn  NBVBRTHELEss,  that  if  the  said 
miM  le^^t'ltlle  {iesiee']^  his  executors,  administrators  or  assigns,  shall  be  de* 
MTen  or  fovrteen   sirous  of  determining  this  demise  at  the  end  of  the  first  seven 

or  fourteen  years. of  the  said  term,  and  of  such  desire  shall 
give  to  the  said  [/Sftior] ,  his  heirs  or  assigns,  six  calendar 
months*  previous  notice  in  writing,  then  (the  rents  and  cove- 


yetn. 


(23)  See  4  Maan.  &  Ryl  304,  n. 
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nants  hereinbefore  reserved  and  conlained  being  paid^  ob« 

served  and  performed»)  this  demise  sliall  determine  accord-  ,  • 

ingivp    Provided /also,  that  it  shall  be  lawful  for  the  said  Proviso  enabling 

lenee  to  reinoTe 

[ki$ee}i  his  executors,  administrators  or  assigns,  at  any  time^  axricoitarai  and 

or  from  time  to  time  during  the  said  term,  to  remove  and 

ooaveit  to  his  or  their  own  use,  any  erections^  fixtures,  or  ad« 

ditiom  to  be  erected,  fixed  or  made  by  and  at  his  or  their 

coats,  upon  or  to  the  said  deinised  premises,  £<»  the  purposes 

of  agricttltttre,  horticulture,  pleasure  or  ornament,  (24)  doing 

as  little  injury  to  the  demised  premises  as  may  be^  and  making 

good  such  injury  as  shall  unavoidably  be  done.     ProvidSd  Condition  or  re- 

,,-_,_  ,  _        .  -  .entry  for  non- 

AUO,  that  if  the  said  yeany  rents  hereby  reserved,  of  any  part  Ipayment  or  rent 

*|pr  noo-perfDrm- 

tiwrsotyshnll  be  in  arrea]r(25)  for  the  space  of  thirty  days  pee  or  coTwianu. 
next  after  mther  of  the  days  hereinbefore  appointed  for  pay'  t 
inent  thereof,  or  if  default  shall  be  made  in  the  observance  or 
performance  of   any  of  the   covenants  herein-before  con- 
tained, (26)  then,  in  either  case,  it  shall  be  lawful  for  the  said 
[kssor]f  his  heirs  or  assigns,  to  re-enter  into  the  said  demised 


(24)  Structarai  of  this  mature  cannot  be  removed  by  the  leiaee,  wUlwut  Removal  oroma- 
express  stipalation,  see  Buekland  v.  Butterfieldf  2  Brod.  &  Bingh.  64, 
4  B.  Moore,  440,  where  it  was  held  to  be  waste  in  the  lessee  for  yeare  of 
teumt  for  life  te  remove  a  conservatory  erected  by  the  lessee  and  attached 
to  Ike  dwelliDg-bowe. 

(%6)  Under  a  power  to  leaae,  requiring  the  insertion  of  a  condition  of  Condltton  ofrt- 
re-entry  tn  or  fir  non-payment  of  the  rent  reserved,  the  tenant  may  be  in-  onderMWerT 
dulged  with  a  reasonable  period,  as  twenty- one  days.    Smith  v.  Doe,  in 
error,  2  Brod.  tc  Bingh.  473,  5  B.  Moore,  332;  Doe  v.  Wilson,  5  Bam.  & 
Aid.  383. 

(98)  The  eontttkm  of  re-entry  for  breach  of  any  of  the  oovenants,  Condition  of  ra- 
plaees  the  lessee,  and  all  penoas  deriving  title  under  him,  in  considerable  ^^SlaSlT 
jeopaidy,  as  equity  will  net  relieve  against  a  re-entry  for  breach  of  some  cove- 
naiili,  e.  g.  m  repair,  insure.  Yet  such  a  condition  is  usual,  even  in  building 
and  improving  leases.  If  the  demised  premises  become  divided  in  point  of 
ownenhip,  the  title  of  each  proprietor  will  be  dependent  Ai  the  performance 
of  the  covenants  by  the  other  proprietors,  over  whom  he  cannot  of  course 
emreiie  any  control.  As  to  alterations  by  the  tenant  in  the  state  of  the 
IMemiaes,  amounting  to  waste  or  not,  see  1  Nev.  &  Man.  II. 
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for  qvlet  enjoy 
neat. 


premises,  or  any  part  thereof  in  the  name  of  the  whole,  and  to 

repossess  and  enjoy  the  same  as  in  his  or  their  former  estate, 

and  upon  such  entry  the  said  term  herehy  granted  shall  deter- 

Covenant  bsriMsor  mine.    And  the  said  [lessor],  for  himself,  his  heirs,  executors, 

administrators,  and  assigns,  herehy  covenants  with  the  said 
[/fMfe],  his  executors,  administrators  and  assigns,  that  it  shall 
be  lawful  for  the  said  [iessce^^  his  executorsi  administrators 
and  assigns,  (he  or  they  payiijg  the  said  yearly  rents  hereby 
reserved,  and  observing  and  performing  the  covenants  herein- 
before contained,)  peaceably  and  quietly  to  hold  and  enjoy  the 

said  hereby  demised  premises  during  the  said  term  of 

years,  without  any  eviction,  interruption  or  denial  from  or  by 
the  said  [lessor]  or  any  person  or  persons  lawfully  claiming  or 
to  claim  through,  under,  or  in  trust  for  him.    In  witness,  &c. 


Ptrtlet. 

RjIClTAUl 


leaie  and  re* 
leM«  and  reco- 
very, creatine 
tenancy  for  life, 
with  remainder 
in  fee. 


No.  5. 

Release  by  a  Remainder^man  in  Fee  to  a  Tenant  for  Ltfe* 

This  Indenture,  made  the  — ^ —  day  of ,  in  the 

year  of  our  Lord ,  Between  [relessor]  of  the  one  part, 

and  [relessee]  of  the  other  part.     Whereas,  by  virtue  of  in- 
dentures of  lease  and  release,  bearing  date  respectively  the 

and days  of  • ,  in  the  year ,  tlie  indentim 

of  release  being  made  between,  &c.  [names  (9,7)  of  parties  to 


Modet  of  Kclting       (^7)  ^  ^  general  rule,  it  is  better  to  omit  the  additions,  &c.  of  the  par- 
*eaM  aiM?reiea8e     ^^^  ^  recited  deeds,  as  tending  only  to  encumber  and  perplex  the  recital,    x 

A  conveyance  by  lease  and  release  is  frequently  recited  after  this  fashion :~ 
"  Whereas  by  indentures  of  lease  and  release,  the  indenture  of  release 
being  made  between,  &c.  after  recitiko  that,  &c.  It  is  WrrNsssBo 
that,"  &c.  This,  however,  is  a  veiy  inaccurate  and  slovenly  form  of  recital. 
The  leate  does  not  so  rteite  or  witnett,  &c.  If  it  be  necessaiy  to  set  out  the 
recitals  of  the  release,  one  or  other  of  the  following  methods  should  be 
adopted : — "  Whereas,  by  an  indenture  of  [appointment  andj  release. 
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the  rdeasci}  and  of  a  common  recovery  suffered  in  ■         term 

in  the year  of  the  reign  of  his  late  majesty  King  George 

the  Third,  pursuant  to  the  same  indenture  of  release,  the  said 

[reUssee]  is  now  seised  as  tenant  for  his  life  in  possession, 

without  impeachment  of  waste,  of  the  manor,  messuages, 

farms,  lands  and  hereditaments  hereinafter  described,  with 

the  immediate  remainder  to  the  said  [reUtsor]  in  fee  simple. 

And  whereas  the  said  {relessor]  has  contracted  with  the  said  .^r  contract  for 

irelessee]  for  the  absolute  sale  to  him  of  the  remainder  in  fee  "'*  **'  '«»«i»der. 

simple  of  the  said  Irelessor]  in  the  said  hereditaments  imme- 

diately  expectant  on  the  estate  for  life  of  the  said  [reUstce],  in 

the  said  manor,  messuages,  farms,  lands  and  hereditaments,  at 

the  price  of£ .    Now  this  indenture  witnesseth,  that  testatum. 

in  pursuance  of  the-said  contract,  and  in  consideration  of  the  coiuideratioii. 

sum  of  £ ,  of  lawful  British  money  paid  by  the  said  [re- 

ksiee]  to  the  said  [relessor],  at  or  before  the  execution  of 
these  presents,  the  receipt  of  which  sum  the  said  [reiessor] 
acknowledges,  and  from  the  same  and  every  part  thereof  re- 
leases and  discharges  (28)  the  said  [relessee']^  his  heirs,  exe-  Operative  words. 
cutoTs,  administrators  and  assigns.  The  said  [rcUisor]  Hath 
bargained,  sold,  released  and  confirmed,  And  by  these  presents 
Doth  bargain,  sell,  release  and  confirm  unto  the  said  [re- 


bearing  date,  &c.  made,  &c.  and  founded  [as  to  the  release]  upon  an  inden- 
ture of  lease  bearing  date  the day  of  the  same  month,  after  reciting, 

&c.  It  is  Witnessed,"  &c.,  or,  **  Whereas  by  indentures  of  lease  and  re- 
lease, bearing  date  respectively,  &c.  the  indenture  of  release  being  made,  &c. 
(which  indenture  of  release  contains  recitals  showing  that,  &c.)  tl|e  heredi« 
taoients  hereinafter  described  were  conveyed,"  &c. 

(28)  This  release  in  the  body  of  the  deed  estops  the  vendor  at  law  from  Receipt  for  coitoi- 
saying  that  the  purchase  money  is  unpaid,  1  Taunt.  141,  1  B.  &  C.  304;  deration, 
but  a  receipt  for  the  purchase-money  is  always  indorsed  upon  the  deed,  and 
until  that  receipt  is  signed,  the  presumption  of  equity  is,  that  the  money 
remains  unpaid.  Where,  however,  payment  of  the  money  is  recited  as  an 
antecedent  fact»  it  is  not  the  practice  to  indorse  a  receipt ;  its  absence, 
therefore,  does  not  impeach  the  credit  due  to  the  recital. 
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Parcels. 


"  AHetUte*' 
daaw. 


HasimdOk. 


Covenaiita  bj  re 
leHor, 


lessee]  9  (29)  All  ^parcels],  Together  with  all  the  rights,  mem- 
bers and  appurtenances  thereunto  belonging.     And  also  all 
the  estate,  right,  title  and  interest  of  the  said  [rekssar]^  in  or 
to  the  said  hereditaments  and  premises,  and  e^ery  part  ihefeof 
in  remainder  expectant  as  aforesaid.    And  also  all  deeda^  mu- 
niments and  evidences  of  title  in  his  custody  or  power  reladng 
thereto,  To  Have  and  to  Hold  the  said  hereditaments  and 
premises  hereby  released,  or  intended  so  to  be,  unto  the  said 
[rekssee],  his  heirs  and  assigns  for  ever,  To  the  intent  that  the 
estate  for  life  of  the  said  \relessee']  may  merge  in  the  imme- 
diate remainder  in  fee,  and  that  the  said  [reUsste']  may  be 
seised  of  the  foe-simple  in  possession.     And  the  said  [rv- 
iessor],  for  himself,  his  heirs,  executors  and  administrators, 
hereby  covenants  with  the  said  [relessee]^  his  heirs  and  assigns, 
that  notwithstanding  any  act,  matter  or  thing  done  or  per- 
mitted by  the  said  [relessor]  to  the  contrary,  he  is  now  seised 
of,  or  well  entitled  to,  the  inheritance  in  fee  simple  in  re- 
mainder expectant  as  aforesaid,  in  the  said  hereditaments  and 
premises,  with  their  appurtenances,  and  has  in  himself  good 
right  by  these  presents  to  release  or  assure  the  same  heredit*- 
ments  and  premises  unto  the  said  [refe««ee],  his  heirs  »id  as- 
--for  qoiei  enjoy-  signs,  in  manner  aforesaid.    And  also  that  the  said  heredita- 
ments and  premises,  and  the  rents,  issues  and  profits  thereof, 
shall  or  may  be  peaceably  and  quietly  held,  received  and 
eigoyed  accordingly,  without  any  eviction  or  interruption 
from  or  by  the  said  [rekssar}^  or  any  person  or  persons 
having,  or  nghtfiilly  claiming,  through,  under^  or  in  txnat  for 
him :  Free  and  clear,  or  by  the  said  [rekssar]^  his  heira,  exe- 
cutors or  administrators,  effectually  kept  indemnifted  firom  or 
against  all  other  estates,  rights,  titles,  charges  and  incum- 
brances, created  or  occasioned  by  the  said  [rekssor],  or  any 


—for  title. 


••-ror  freedom 
from  incam- 
brucea. 


Release  (o  tenant 
for  life. 


(29)  The  relessee  being  already  in  posaeasion  as  tenant  for  lifo,  it  of 
course  capable  of  accepting  a  release  by  way  of  enlargement  of  his 
so  that  a  lease  for  a  year  would  be  supererogatoiy. 
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penoo  Of  persons  cUuming  tbroagb,  under,  or  in  trust  for  him, 

or  by  his  act,  default,  privity  or  procurement.     And  lastly,  — uid  for  tanker 

tbafc  tbe  said  [rekssor]^  and  every  person  rightfully  claiming 

thnugb,  under,  or  in  trust  for  him,  will,  at  any  time  or  times, 

at  the  request  and  costs  of  the  said  [rekstee],  his  heirs  or 

Miigns,  do  and  execute  every  such  act,  deed,  conveyance  or 

amiranee  for  more  effisctually  releasing,  confirming  or  other* 

wise  assuring  the  said  hereditaments  and  premises,  with  the 

jqppmtenBncet  ia  manner  aforesaid,  as  by  the  said  [relessee}, 

liM  bein  er  assigns^  or  bis  or  their  counsel  in  the  law,  shall 

be  irasowably  advised  and  required,  and  as  shall  be  tendered 

to  be  done  or  ezeeuted.    In  Witness,  Stc 

Receipt  for  Purchase-Money  to  be  indorsed. 

Received  on  the  day  of  the  date  of  the  within-written  inden* 
tnse,  from  the  within-named  [reiessee'^  the  sum  of  ^*-— ^ 
stethag  noBey,  being  the  consideration  expressed  in  the 
same  indenture  to  be  paid  by  him  to  me  the  witbin-named 

[SigmUwe  qflUkuor']* 
Witness  to  the  diove-mantioned  payment, 
aid  to  the  sigaing  hereof. 

[^Signaturei  of  ^MMff#.] 


No*  6. 

RxLXAsx  iy  a  Reversumer  in  Fee  to  a  Tenant  for  Years^ 

This  iKDXNTuaxy-made  the  — *  day  of  — — «,  in  the  year 
of  our  Lord        ■,  Between  \relestor\  of,  &c.  of  the  one  part,  Ptrtiei4 
and  [rrfassif],  of,  &e.  of  the  other  part,  Witwissbth,  Aat  in  tmtatw. 

consideration  of  the  sum  of  £ ^  of  lawful  British  money, 

paid  by  the  said  [rekssee']  to  the  said  [relessor],  on  the  execu- 
tion of  these  presents,  in  full  for  tlie  absolute  purchase  of  the 
foe-simple  in  possession,  free  from  incumbrances,  (except  such 
as  are  hereinafVer  excepted,)  of  the  hereditaments  hereinafter 


1 


%}e 


ASSURANCES  AT 


[part  I. 


"  Actul  potwt 
■km"  clwiw. 


described,  the  receipt  of  which  sum  the  said  [relesMor]  hereby 

acknowledges^  and  from  the  same  sum  hereby  acquits  the  said 

[reiessee],  his  heirs,  executors,  administrators  and  assigns; 

OpcraUTe  wonif.   The  said  Irelesior]  Hath  granted,  bargained,  sold,  leleased 

and  confirmed,  and  by  these  presents  Doth  grant,  bargain, 
sell,  release  and  confirm  unto  the  said  [relessee]  and  his  heirs, 
(in  his  actual  possession  (30)  now  being  by  virtue  of  a  demise 
made  to  him  by  the  said  [reletaor]^  by  indenture  bearing  date 
the  —  day  of ,  in  the  year ,  for  a  term  of  twenty- 
one  years  from  the  day  of  the  date  of  the  same  indenture,  and 
by  force  of  an  entry  made  by  the  said  [relessee,']  pursuant  to 
the  same  indenture,)  [orf  in  his  actual  possession  now  being, 
by  virtue  of  a  bargain  and  sale  made  to  him  by  the  said  [re- 
lessor],  by  indenture  dated  the  day  next  before  the  day  of  the 
date  of  these  presents,  for  one  year,  computed  from  the  day 
next  before  the  day  of  the  date  of  the  said  indenture,  and  by 
force  of  the  statute  made  for  transferring  uses  into  possession,] 
All,  6cc,  [parcels'].  Together  with  all  tlie  rights,  members  and 
appurtenances  thereunto  belonging,  or  usuaUy  held  or  enjoyed 
therewith.  And  all  the  estate,  interest,  right,  title,  claim  and 
demand  of  the  said  [relessar],  in,  to,  or  upon  the  said  heredi- 
taments and  premises  or  any  part  thereof.  And  all  deeds  and 
writings  relating  to  the  title  of  the  said  [relessor]  to  tlie  said 
hereditaments  and  premises,  or  any  part  thereof,  either  alone  or 
together  with  any  other  hereditaments  of  less  value  now  in  his 
custody,  or  which  he  can  procure  without  suit.  To  have  and 
TO  HOLD  the  said  hereditaments  and  premises  hereby  released, 
or  intended  so  to  be,  with  their  appurtenances,  unto  the  said 

operation  o/r»-  (30)  If  the  relessee  is  in  possessioo  under  a  common  law  lease,  perfected 
whether  reicMce  by  entry,  tben,  the  release  being  likewise  a  common  law  assurance,  the  fee 
mon'laworiiDdn-  ^^'1  pass  by  the  common  law  exclusively.  But  if  the  relessee  is  in  pos- 
tbe  statote.         r^  tion  under  a  lease  for  a  year  or  for  a  term  of  years,  operating  as  a  bargain 

and  tale,  then  the  conveyance  will  owe  its  inception  to  the  Statute  of  Uses  \ 
hut  still,  under  the  release,  the  relessee  will  be  finally  in  at  the  common 
law.    The  precedent  in  the  text  is  adapted  to  either  case. 


Parcels. 


All  estate,  ac. 
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Habindum, 
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[relestee]  and  his  heirs,  To  the  use  (31)  of  the  said  [relesiee],  —to  kIcmm  in 
his  heirs  and  assigns.     And  the  said  [relessor]^  for  himselfy  cnvenaau 
bis  heirs,  executors  and  administratorsi  hereby  coTenants  with  ^'^  "^|"' 
the  said  {reletsee]^  his  heirs  and  assigns,  that  notwithstanding 
any  act,  matter  or  thing  done  or  permitted  by  the  said  [re- 
lessor]  or  his  ancestors  or  devisors,  (32)  or  the  ancestors  or 
devisors  of  or  to  such  ancestors  or  devisors  of  or  to  the  said 
[relessor]^  or  any  of  them  to  the  contrary,  (except  as  herein- 
afler  is  mentioned^)  the  said  [relessor]  is  now  absolutely  seised 
of  the  inheritance  in  fee-simple  in  possession  in  the  said  here- 
ditaments and  premises  hereby  released,  or  intended  so  to  bei 
with  their  appurtenances.    And  also  that  notwithstandbg  any  .for  right  to 
such  act,  matter  or  thing  as  aforesaid,  (except  as  aforesaid,)  ^''^^' 
the- said  [relessar]  has  good  right,  by  these  presents,  to  release 
or  assure  the  said  hereditaments  and  premises  unto  the  said 
[relessee]  and  his  heirs,  to  the  use  and  in  manner  aforesaid* 
And  also  that  it  shall  be  lawful  for  the  said  [relessee],  his  ->ibr  qaitt  tajoy. 
heirs  and  assigns,  at  all  times  hereafter,  peaceably  and  quietly 
to  hold  and  enjoy »  and  to  take  the  rents  and  profits  of  the  said 
hereditaments  and  premises,  without  any  eviction,  interruption 
or  denial  from  or  by  the  said  [relessar],  or  any  person  or  per- 
sons rightfuUy  claiming  through  or  in  trust  for  him,  or  through 
the  ancestors  or  devisors  aforesaid,  or  any  of  them,  (except 
the  respective  persons  whose  estates  and  interests  are  herein- 

(31)  It  18  not  necessary  to  limit  the  km  to  the  purchaser.   The  nature  of  juhel  of  limitlag 
the  transaction  rOfuts  the  resulting  use.    The  effect  of  limiting  the  use  to  ^^^  to  the  re- 
the  lelesaee  is  merely  negative ;  he  is  still  in  at  the  common  law.    But  if  —to  a  ttrasger. 
the  use  were  limited  to  a  stnnger,  it  would  then  have  the  positive  etfect  of 

tnuttferring  the  possession  by  force  of  the  statute. 

(32)  The  vendor  is  supposed  to  have  derived  the  estate  under  wills  and  goope  of  vendor't 
deseeata.    In  sach  cases  the  purchaser  is  entitled  to  covenanto  extending  [uie  is'derivcdr'' 
to  the  acts  of  the  persons  from  or  direngh  whom  the  title  is  so  derived  j  but  Jjjjjjjj'**  ■"* 

a  particular  allusion  in  the  covenants  to  the  devisors  or  ancestors  is  better 
avoided,  vrhen  they  would  not  otherwise  appear  upon  the  deed,  for  a  large 
piopoition  of  the  requisitions  and  objections  made  upon  sales  resnlts  from 
iodiscfeet  references  to  the  prior  title. 
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— tor  iVMviB 
from  Imni- 
bnwoci* 


— «xc«pUoaof 
lactifflbiaBcctf 


— 4br  taither  ■»■ 


aAmt  eiecpted  ia  reipect  only  of  the  sane  estates  on  intetesksi) 
Free  and  clear*  or  by  the  aaid  [rekssor]^  hit  heir«»  executon 
«r  adaiiiMtratort,  kept  indemBified  i^^akial  all  fiNmer  or  other 
^•tatee,  rights,  titles,  ehaiges  and  iacinshraiioea  creeled  or 
eecasioaed  by  die  said  [wkMmr],  or  the  aaeestors  or  devieocs 
aforesaid,  or  aiqr  of  then,  or  aay  person  or  pstasn 
theoegh  or  11  trust  far  Un,  or  thvoug^  Ifaem,  or  a»y  of 
or  by  his,  their,  or  any  of  their  act,  defadt,  prnrifiy  or 
eineaient,  (oKoept  a  lease  of  the  said  dose  hemnbefois 
tiened  to  be  called  -— ^,  graated  by  [fasier]  deeraapd»  tke 
faher  of  the  said  [rvfasier],  by  ladenftiire,  dated  the  -*—  dagr 
ot^^'-^f  kk  the  year  — — *,  to  [le$see]f  his  eseealers,  adniBia- 
traloni  aad  assigns,  for  a  term  of  tweDty^oneyears  firoia  Lady- 
day  dMa  last  past,  at  the  yearly  reiU  of  £— •— •  And  exoapi, 
4*0.  [oikmr  mcumkfanc$sJ]  )  Aad  finrther,  that  the  said  Qne- 
Jesser],  and  every  person  vigbtAilly  dajerwag  through  or  in 
trust  far  bins,  (except  ikt  respective  persona  wheee  estataa  «r 
interests  are  hereinbefore  excepted  ia  trnptci  only  of 
estates  or  interests,)  will,  at  the  requesi  and  eeetsef  the 
[rrlrsier},  his  beim  or  assigns,  neke,  do  and  eseeati 
coQveyaaees  aad  assunaces,  by  deed  or  by  mattn  ef 
or  otberwisci  far  more  eJoctanlly  assuring  the  said 

aad  premiees,  or  aay  part  thereof  to  the  use  and  in 
g  aforesaid,  or  to  aay  other  uses  or  ia  eny  oAer  asMMiaiy 
as  by  the  said  [releuee],  his  heirs  or  assigns,  or  his  or  their 
counsel  in  the  law  shall  be  reasonably  advised  and  required, 
and  as  shaU  be  tendered  to  be  made,  done,  or  executed.  Ih 
WnNMb&c 


Putlcf. 


IkurrinlXir. 

No.  7. 
SuRBSKO£&  by  a  Tenant  far  Life  to  the  Reversioner  in  fee, 

m 

This  IiwBicavxa,  made  the  — «—  day  of  — -,  in  the 
— "i  Between  [surrenderor^^  oi,  &c.  of  the 
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[mrrendere^'],  of,  &c.  of  the  other  part:  Wuxkkas  I^  an  in*  Rbcitau 

deotuieof  feoflRneDtdidyperfeetedbyliTeryofariaiiiibewiiig  -oiieiMforiii^ 

date  the  -^— ~  day  of  -—<-««  ia  the  year  •*-— ,  and  made  be* 

tween  the  said  [mrremtkree]  of  the  cm  partv  aad  die  laid 

[wrrifiufarar]  of  the  other  part,  the  laid  [mntndtftti]  laaaed 

unto  the  aaid  [turrendgiwy  the  hereditaaMBte  herfiwifttip  de* 

amhed^  with  their  appurtenaMea,  To  hold  unto  the  aaid  [<iir» 

rmukne]  and  his  assifpM  for  the  tem  of  hia  namral  Mfe: 

Now  THIS  iNDtxToaa  WrrxEssxvH,  that  in  rnnsidewitieBi  ef  Tbitatitm. 

the  sum  of  ^ paid  to  the  said  [tiimMimr]  by  tlvs  said  ^^^'^^^^ 

[rarrcMferee],  on  the  executioii  of  these  preseols^  Ae  reeeipi 
whereof,  as  io  ftdl  for  the  pwehase  of  the  estate  ihr  lift  of  tlw 
aaid  [tunendew]  in  the  hereditsMieBtB  heveinaAer  desesJbedi 
he  hereby  acknowledges.  The  said  [wrrfadrror]  Hash  sat**  OpcnUTc  wonu. 
rendered  and  yielded  up,  and  by  these  pveaents  Path  aur^ 
render  and  yield  up  unto  the  said  [surrenderee].  All  [parcels],  Pveeb. 
Together  with  all  the  rights,  members  and  appurtenances 
thereunto  belonging  or  appertaining.     And  all  the  estate,  AUnute^ac. 
right,  title,  possession,  claim,  and  demand  of  the  said  [sur^ 
renderor],  in,  to,  of  or  upon  the  said  hereditaments  and  pre- 
mises, with  their  appurtenances.  To  the  Intent  (33)  that  the  Jjjj^^' 
•state  for  life  of  At  said  [nenviNfcror]  in  dia  said  haiedita- 
ments  and  premises  wkj  merge  in  dia  immediafta  vevanioii 
in  fee  sin^  now  Tested  in  the  sud  [mpyuadbws),  and  he 
^berel^  extinguished.    And  the  said  [jiinvfMfarer]»  fat  hio^ 
mMf  Ms heirsy  exectttots  aad  adminialwiloni,  hereby  mnieanaiitn  ^JSS!^*^'^ 
with  the  SMd  [surrenderee'],  his  heirs  vad  assigns,  that  the 


Vnarrenderar]  has  not,  at  any  time  or  tiaaes  heretafcray  done  Or  — th«t  im  hu  aoc 
permitted  any  act,  matter  or  thing,  by  which  or  by  means  of 


which  the  said  hereditamenu  aad  premiaea  hsseby  auraear 


(33)  As  a  sttiTsadsr  dntrojrs  the  estate  upon  which  it  operateiy  words  of  Words  of  Umlu- 
Ussitalioo,  and  coQsec|ueDtly  an  habendum,  would  be  out  of  place.    So  iu  a  dam  not  proplir  in 
release^  operating  by  way  of  extinguishment  and  not  of  enlargement,  the  *  ■*>''**>der. 
habendum  clause  is  properly  omitted,  and  a  clause  dedaratory  of  the  intent 
of  ike  instrument  may  be  substitated* 
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dered,  or  intended  so  to  be,  or  any  part  thereof  with  their 

appurtenances,  are,  is,  shall,  or  may  be  aliened,  incumbered, 

— fortarther  ■••     or  prejudicially  affected.    And  also  that  the  said  [surrenderor^ 

and  every  person  rightfully  claiming  or  to  claim  any  estate, 
right,  title  or  interest  at  law  or  in  equity,  through,  under,  or 
in  trust  for  him,  will,  at  any  time  or  times,  at  the  request  and 
at  the  costs  of  the  said  [surrenderee']j  his  heirs  or  assigns,  do 
and  execute  every  such  act,  deed,  surrender  or  assurance,  for 
more  eiifectually  surrendering,  confirming,  or  otherwise  as- 
suring the  said  estate  for  life  in  die  said  hereditaments  and 
premises  unto  the  said  [surrenderee'],  his  heirs  or  assigns,  or 
according  to  his  or  their  direction  as  by  the  said  [surrenderor'], 
his  heirs  or  assigns,  or  his  or  their  counsel  in  the  law,  shall 
be  reasonably  advised  or  required,  and  as  shall  be  tendered 
to  be  done  or  executed.    In  Witness,  &c. 


No.  8. 

Surrender  by  a  Termor  for  Years  to  a  Reoersioner  in  Fee, 

This  Indenture,  made  the day  of ,  in  the  year 

Parties.  of  our  Lord ,  Between  [surrenderor],  of,  &c.  of  the  first 

part,  [laie  onmer  of  the  fee  as  a  Meeting  parttf],  of,  &c.  of  the 
second  part,  and  [surrenderee],  of,  &c.  of  the  third  part: 
RBoiTALf           Whereas  by  an  indenture  of  demise  and  mortgage,  bearing 
sreari*  date  the day  of ,  in  the  year  ,  and  made  be- 

tween the  said  [late  onmer]  of  the  one  part,  and  the  said  [sur- 
renderor] of  the  other  part,  the  said  [late  onmer],  in  considera* 

tion  of  the  sum  o{£ ,  paid  to  him  by  the  said  [surrenderor'}, 

did  demise  unto  the  said  [surrenderor],  (amongst  other  here- 
ditaments). All  [parcels]  (of  which  hereditaments  and  pre- 
mises the  said  [kUe  owner]  was  then  seised  in  fee  simple,)  with 
their  appurtenances.  To  Hold  unto  the  said  [surrenderor'],  his 
executors,  administrators  and  assigns,  for  the  term  of  50O 
yetirs,  to  be  computed  ^om  the  day  of  the  date  of  the  said  in- 
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denture,  subject  to  a  proviso  for  redemptioiii  on  payment  by 
the  said  IbUe  omner']^  his  heirsi  executors,  administrators  or 
assigns,  unto  the  said  [mrreiukror],  his  executors,  adminis- 
trators  or  assigns,  of  the  sum  of  iS— ,  with  interest  for  the 

same,  after  the  rate  of  £5  per  cent,  per  annum,  on  the 

day  of-——,  then  next,  but  in  payment  whereof  default  was 

made.    And  Whebkas  the  said  [laie  oipfi^r]  lately  contracted  -^rcoatnet  t» 

with  the  said  [surrenderee]  for  the  sale  to  him  of  the  said  mes-  ' 

suage,  hnds,  hereditaments  and  premises,  free  from  incum* 

brances,  at  the  price  of  £—— .    And  Whereas,  in  pursuance  -«r  eoaremce 

to  the  WilVBMjNr 

of  the  said  contract,  by  indentures  of  lease  and  release,  the  to  um  met  to  pi«- 

Tcnt  downff 

of  lease  dated  the  day  next  before  the  day  of  the 


date  of  these  presents,  and  the  indenture  of  release  being  of 
e?en  date  widi  and  executed  immediately  before  the  execution 
of  these  presents,  and  made  between  the  said  [laie  ornner"]  of 
(be  first  part,  the  said  [surrenderee"]  of  the  second  part,  and 
[trustee  to  prevent  damer]  of  the  third  part,  the  said  messuage^ 
lands,  hereditaments  and  premises,  have,  in  consideration  of 
the  sum  of  ;6— ,  paid  by^the  said  [surrenderee]  to  the  said 
[late  owner],  been  assured  and  limited  by  the  said   [late 
(mner]t  To  such  uses  as  the  said  [surrenderee]  shall  by  deed 
appoint,  and  in  de&ult  of  appointment.  To  the  use  of  the  said 
[surrenderee]  and  his  assigns  during  his  life,  without  impeach- 
ment of  waste,  with  remainder  To  the  use  of  the  said  [trustee];, 
bis  executors  and  administrators,  during  the  life  of  the  said 
[surrenderee].  In  trust  for  the  said  [surrenderee]  and  his 
ass^ns,  with  remainder  to  the  use  of  the  said  [surrenderee], 
bis  heirs  and  assigns.     And  Whereas  the  said  sum  of  £-— —  — ihtt  iim  mort- 
isstiU  due  to  the  said  [surrenderor],  upon  the  security  of  the  Satinierwt  iwid 
iaid  recited  indenture  of  demise  and  mortgage,  but  all  interest 
fi>r  the  same  has  been  paid  to  him  by  the  said  [laie  owner],  up 
to  the  day  of  the  date  of  these  presents,  as  the  said  [surren- 
deror] hereby  acknowledges.    And  Whereas,  upon  treaty  .^agrccncBt 
for  the  said  purchase,  it  was  agreed  that  the  said  sum  of  MmdendT'' ^ 

£ should  be  paid  off  out  of  the  said  purchase-money,  and 

diat  the  said  term  of  500  years  should  be  thereupon  surren- 
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Testatum.             deralt  NoW  THIS  InBBNTUaS  WlTNCBSBTlti  Ulftt  tn  COI]fl|^- 
CouMentioq.         ^^^  ^f  ^  ^^  ^f  £ ^  ^  |^^^|  g^^l^  fOODej,  paid  liy 

the  Mod  [ia^  <HMier]  oat  of  the  mM  purehaM-nioiiey  to  ckt 
•aid  [lurhMNkrof ]  on  the  exacutioii  of  these  pi«sefitfe»  ki  Ml 
satisihetkm  of  all  moneys  now  due  to  the  eaid  [gwifsiniiiw] 
en  the  security  of  the  sdd  reeited  indentufe  of  demiee  nd 
noftfige,  the  teoetpt  of  whieh  sutn  the  said  [surwmferer] 
hereby  acknowledges,  and  from  the  same  sum,  and  eveiy  paA 
thereof,  hefeby  releases  and  fi)r  ever  discharges  as  well  the 
said  [kOe  cmter]  to  the  said  [im  fsnitoet],  and  their  reqpectife 

opirattv« nwdi.  b^Hrs,  esKecutors,  administrators  and  assigns;  Thesttdfnir- 

rmderrtt]^  at  the  request  and  by  die  direction  of  Ike  aaid  [4* 
imnier],  Hath  surrendeted  and  yielded  upi  And  by  these  pie* 
aenia  Doth  surrender  and  yield  up  unto  the  said  (sarreiH 
4ttet]^{S4)  All  the  said  messuagoi  lands,  hereditaments  and 
premises  hereinbeibre  described.  And  all  such  other  (if  any) 
<^  the  hereditaments  eomprised  in  the  said  recited  mdeMBfe 
of  demise  and  mortgage  as  are  also  comprised  in  the  said  re- 
eited indenture  of  release  of  even  date  herewithi  Together 
with  the  rights,  members  and  appurtenanoes  thmsmio  be- 

AU  eitate,ae.      kmgingi  And  also  all  the  estate^  right,  title,  term,  interest, 

.    claim  and  demand  whatsoever,  of  the  said  [MrrMMbror],  in,  to^ 

out  of,  or  upon  the  said  hereditaments  and  premiacai  with 

Intent  or  Mmn-    their  appurtenanccs,  To  trb  IimKT(95)  that  by  virtue  of 

these  presents  the  residue  now  unexpired  of  the  aaid  term  of 

(34)  Supra,  n.  (33). 
Ifeifer  of  t«rm  (35)  The  iDterposition  of  an  estate,  either  for  life,  in  tail,  or  for  year^ 

■ytttlSlleJtti.  ^^''  ^^^^  ^^  contlnuanoe,  prevent  tlie  merger  of  the  term;  bat  alChoogli 

the  inatrament  could  not,  under  laeh  elrcumtlaiioeft,  take  efl^  as  a  aanss- 
te,  yet  it  iM>nM  U  opiiatiYe  aa  aa  aailgaaient.  It  ia  coaaideied  bittidoM 
to  aufmifltir  a  iMm  where  thtie  ia  leaaoa  to  aoapect  nMaae  iacamkaaeik 
Bill  although  the  caatioua  practitioner  will  amip^  the  term  to  a  tnmee,  yet. 
aa  no  incumbrancer*  unaimed  with  the  legal  eatate,  could  prerail  againat  a 
bondJUU  purchaier  without  notice,  and  as  the  necessary  consequence  of  the 
existence  of  a  mesne  legal  eUaU,  (though  not  a  mesne  legal  2ien,)  would  be 
the  preservation  of  the  term,  it  shoold  seem  that  the  danger  has  been 
what  ofsiraled* 
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50<^year«y  created  by  the  said  recited  indenture  of  deimie  and 

mortgage,  maj  merge  ki  the  RnmedBaie  reTenioo  in  i^ 

aimple  of  Uie  aaid  hereditanienta  and  premieee  now  tested  in 

die  said  [farrtndime],  and  be  theveby  exttnguiahed.    And  the  CoTeaant^  wr* 

aaid  [■wrrgmfey^i-J,  fer  himeelf,  his  hein,  exeoutots  and  id*  Mt 

flBiDistiiaotSv  hereby  coiP«iant8  with  the  aaid  [jwremfeKe],  bk 

beifs  and  assigns,  that  the  said  [mrenderar]  has  not  at  any 

tine  heretofore  made^  done,  or  permitted,  any  act»  matter  or 

thing  by  whidi,  or  by  means  of  which,  the  said  hereditamenta 

and  premises  hereby  snrrendered,  or  intended  so  to  be^  or  any 

part  thereof,  ar»,  Is,  shall  or  may  be  impeached,  charged^  in* 

ewnbered  or  prejudicially  afi^cted.    In  Witm sss,  &e» 


No.  9. 

SuBRBNDSB  &y  u  Tremor/oT  Years  to  a  Reversioner  for  Years, 

Tnts  IiTDKimrait  made  the  — -^  day  of—-,  in  the  year 
of  our  Lord  ---»,  Between  [smrremkrw']^  of>  ftc.  of  the  first  Parttcf. 
parti  {oNPKtr  of  the  /ce],  o^  &c«  of  the  second  part,  and  {mir^ 
renderee],  of,  &c.  of  the  third  part:  Wherbab,  by  indentures  Ricitaij> 
of  lease  and  releaaci  bearing  date  respectirely  the  '  ■     >  and  UcuwMtit&M 

aSQ  ^ClMMf  MM 

— —  days  of——,  in  the  year  — — ,  the  indenture  of  releaae  reeoreiy,  ei«tii«c 
being  made  between  [names  of  fatties'],  and  being  a  settlement  yearaft>r  nuiaf 
in  contemplation  of  the  marriage  afterwards  solemnized  be- 
tween the  said  [intended  husband,  party  to  the  release"],  with 
the  aaid  [uiUnded  mfe^  party  to  the  rekase^^  and  by  a  common 
vaoorery  auffisred  by  the  [h$sba$id]  in  •— ^  tenUi  in  the  •-— « 
yaar  of  the  reign  of  King  George  the  Thirdf  pursuant  to  the 
aaid  indenture  of  release,  All  [pareeU],  with  their  appurte*- 
nanees,  were  limited,  iVom  and  after  the  solemnization  of  the 
aaid  marriage,  and  from  and  after  certain  uses  which  have  de- 
termined, To  the  use  of  the  said  [trustees  of  term,  parties  to 
the  release]^  their  executors,  administrators  and  assignB,  for 
the  term  of  1000  years,  upon  certain  trusta  for  raising  portions 
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—dtalh  of  one  of 
the  tnatect  of  the 
temif 


—death  of  Mrrlv- 
1b|  tnittee— hb 
wul  UMi  probate. 


—that  the  tniU 
did  not  arise  [or 
were  latlifled  ]» 


and  maintenance  for  the  younger  children  of  the  said  marriage, 
with  divers  ulterior  limitations.     And  Whereas  the  said  [one 

of  the  trustees  of  the  term]  died  on  the day  of ,  in 

the  year ,  leaving  the  said  [the  other  trustee"],  his  co-trustee, 

surviving  him.     And  Whereas  the  said  [theswrviomg  trustee"] 

died  on  the  —  day  of—,  in  the  year .  having  made  and 

published  his  last  will  and  testament  in  writing,  bearing  date 

the day  of ,  in  the  year ,  and  thereby  appointed 

the  said  [surrenderor]  to  be  sole  executor  thereof,  who  proved 

the  same  on  the day  of  ,  in  the  year ,  in  the 

Prerogative  Court  of  the  Archbishop  of  Canterbury.  And 
Whereas  the  trusts  of  the  said  term  of  1000  years  did  not 
arise,  inasmuch  as  there  was  no  younger  child  of  the  said  mar- 
riage, (oTf  as  the  case  may  &e,  the  portions  and  maintenance 
raisable  under  the  trusts  of  the  said  term  have  been  long  since 
fully  satisfied,  without  resorting  to  an  execution  of  such 
trusts).  And  Wqkreas,  by  virtue  of  mesne  assurances  and 
of  other  acts,  and  ultimately  (36)  of  the  last  will  and  testament 

of  [a  mesne  owner  of  the  fee],  bearing  date  the day  of 

— — ,  in  the  year ,  and  proved  on  the  —  day  of  — ^* 

in  the  year ,  in  the  Consistory  Court  of  the  Bishop  of 

Modes  of  i«dtiBf  (36)  The  practice  is  to  recite  the  instrument  creating  the  term,  and  then, 
dedoetioBof  Udef  ii^^^  ^^  deducing  the  title,  step  by  step,  through  the  intermediate  stages, 
to  terms.  |o  jecife  shortly,  that  by  virtue  of  mesne  acts,  and  ultimately  of  a  partknlar 

instmment,  the  term  became  Tested  in  A.,  and  that  by  Yirtue  of  other  mesne 
acts,  &c.  the  reversion  in  fee  became  vested  in  B«,  or  became  limited  to 
certain  uses.  When  it  happens,  u  in  the  text,  that  a  second  term  is  awted 
by  a  subsequent  owner,  the  fee  should,  by  the  same  process,  be  branght 
down,  first  to  such  owners,  and  then,  after  showing  the  creation  of  the  tens, 
to  the  present  owner.  If  the  terms  to  be  dealt  with  are  numerons,  or  the 
title  relating  to  them  is  complex,  a  yet  more  succinct  method  may  be  adopted. 
Thus,  where  several  terms  are  assigned  or  surrendered  by  a  separate  deed, 
upon  a  purchase  of  the  fee,  the  deed  may  begin  by  reciting  the  conveyance 
of  even  date  to  the  purchaser,  setting  forth  the  parcels,  and  may  then  i«cite 
that  the  lands  are  subject  (as  to  all  or  part,  as  the  case  may  be,)  to  the  resi- 
^  doe  of  a  term  of  600  years,  which  was  created  by  an  indenture,  dated,  &c^ 
and  which  by  virtue  of  divers  mesne  acts,  and  ultimately,  &c.  becnme 
vested,  &c.  also  to  another  term  of  1000  years,  created  by,  &c. 


dwdevole- 
tkHiofihefeo 
■poa  the  present 
owner. 
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— ^,  the  fee-simple  in  reversion  immediately  expectant  on 
the  said  term  of  1000  years  in  the  said  hereditaments  became 
vested  in  the  said  [onmer  oftliefee].    And  Whereas,  by  in-  —of  deed  and  soe 

*-  ,n  1  limiting  a  term  of 

denture  bearinir  date  the day  of ,  in  the  year ,  aooyein  to  a 

^  ^  '^  mortgagee,  and  the 

and  made  between  the  said  [owner  in  fee]  and  [wife  of  owner  '«•  «>  ««•  «/>  f«- 

^  ./J  i.    J      J  ^em  dower  in 

tn/a],  his  wife,  of  the  first  part,  [surrenderee']  of  the  second  f*voar  of  the  pre- 
part,  and  [trustee  to  prevent  dower]  of  the  third  part,  and  by  a 

fine  levied  by  the  said  [owner  in  fee  and  wife]  in term,  in 

the year  of  the  reign  of  his  present  majesty,  pursuant  to 

the  same  indenture,  the  fee-simple  in  reversion  expectant  as 
aforesaid  in  the  said  hereditaments,  was  limited  To  the  use 
of  the  said  [surrenderee],  his  executors,  administrators  and 
assigns,  for  the  term  of  500  years,  by  way  of  mortgage,  for 

securing  the  payment  to  him  or  them  of  the  sum  of  £ , 

with  interest  at  £5  per  cent,  per  annum,  at  the  time  and  in 
manner  therein  mentioned,  but  in  payment  whereof  de&ult 
was  made,  and  subject  thereto.  To  such  uses  as  the  said 
[owner  in  fee]  should  at  any  time,  or  from  time  to  time,  by 
any  deed  or  deeds,  appoint,  and  in  default  of  such  appoint- 
ment. To  the  use  of  the  said  [owner  in  fee]  and  his  assigns 
during  his  life«  without  impeachment  of  waste,  with  remainder 
to  the  use  of  [truMtee]^  his  executors  and  administrators,  during 
the  life  of  the  said  [owner  in  fee],  upon  trust,  nevertheless,  for 
the  said  [omner  in  fee]  and  his  assigns,  with  remainder  to  the 
use  of  the  said  [onmer  in  fee],  bis  heirs  and  assigns.  And  ^of  the  deroin- 
Whs&eas,  by  virtue  of  mesne  assignments  and  other  acts,  and  mo  year*  apon 
nhimately  of  an  indenture  of  assignment  bearing  date  the  as  trutce  for  the 

preieot  owner* 

—  day  of—,  in  the  year ,  and  made  between  [names 

of  parties],  the  said  hereditaments  became  vested  in  the  said 
[surrenderee]  for  the  then  residue  of  the  said  term  of  500 
years,  upon  trust  to  attend  the  inheritance,  according  to  the 
uses  of   the  lastly  hereinbefore  recited  indenture.      And  — of  owner's  de- 
Whebe AS  the  said  [owner  in  fee]  is  desirous  of  having  the  term  of  looo  years 
residue  of  the  said  term  of  1000  years  mersed.     Now  there*  „ 
FORE  THIS  Indenture  Witnesseth,  that  in  compliance  with 
such  desire,  and  in  consideration  of  lOs.  paid  by  the  said  [sur- 
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rmideree]  to  the  laid  [surrenderor]^  the  reoe^  whereof  is 
hereby  acknowledged,  The  said  [mrrendieror],  by  directioii  of 
Opomifc  mt^  the  said  [pmner  infee'\,  Hath  surrendered  and  yielded  up,  and 
by  these  presents  Doth  surrender  and  yield  up,  unto  the  said 
[turrenderee'],(S7)  All  the  said  messuages,  lands,  tenements, 
hereditaments  and  premises  comprised  in  the  said  term  of 
1 000  years,  created  by  the  first  hereinbefore  recited  indenture, 
and  also  comprised  in  the  said  reversionary  term  of  500  yean 
created  by  the  indenture  hereinbefore  lastly  recited.  Together 
with  the  rights,  members  and  appurtenances  thereunto  be- 
longing. And  all  the  estate,  right,  title,  term  and  interest  of 
the  said  [mrrenderar']  therein  and  thereto.  To  the  Ixteet 
that  the  residue  now  unexpired  of  the  said  term  of  1000  yean 
may  merge  in  the  residue  now  unexpired  of  the  said  rever- 
sionary terra  of  500  years,  (38)  and  be  thereby  extinguished, 

heirs,  executon 


Intent  of  sDiren 
der. 


CoTenant  by  ral^   And  the  said  [tttfroideror],  for  himself^ 

renderor  that  he  11..  «,  -ti  .^f- 

hu  not  iucam-      and  adnunistnUors,  hereby  covenants  with  the  said  [t 

deree'jf  his  executors,  administrators  and  assigns,  that  the  said 
[surrenderw']  has  not  done  or  permitted  any  act»  matter  or 
thing,  by  which,  or  by  means  of  which,  the  surrender  herein- 
before contained  may  be  prevented  firom  taking  effect  aooord- 
ing  to  the  true  intent  thereof.    In  Witness,  &c. 


To  wbon  ttw  nr* 
render  oT  a  tenn 
•booM  be  made. 


(37)  Supra,  n.  (33). 

(38)  In  order  to  merge  the  term,  it  ihonU  be  rarrendered  to  the  h 
diate  remainder-mail  01  reveruoner,  whether  froeholder  or  termor,  and 
ther,  if  feermori  his  term  be  of  longer  or  shorter  daration  than  the  term  to  be 
meif;ed.  Suppose  the  land  were  limited,  first,  to  A.  for  1000  years, 
secondly,  to  B.  for  500  years,  thirdly,  to  C.  for  600  years,  and«  subject  to 
these  terms,  to  E.  in  fee,  and  it  were  wished  to  keep  on  foot  the  500  jean 
term,  and  merge  the  rest,  A.  should  surrender  to  B.,  and  C.  should  sanen- 
der  to  £.  Though  it  is  generally  desirable  to  keep  on  foot  the  elder  term  as 
a  protection  to  the  inheritance,  yet  the  title  may  be  so  ctrcumstaiioed  as  to 
render  it  ejEpedient  to  confide  in  a  tenn  of  later  creation. 
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6rant. 

No.  10. 

Geakt  of  a  Revermn  m  Fee  expectant  en  a  term  of  Yean. 

This  Ikbekture,  made  the day  of ,  in  the  year 

of  our  Lord ,  Between  [grantor]^  of,  8rc.  of  the  one  Parties. 

part,  and  [grantee],  bf,  &c.  of  the  other  part,  Whereas,  by  rioitals 
indenture  of  demise  and  mortgage,  bearing  date  the  —  ^^r*"*"**  ** 

day  of ,  in  the  year  ^-^ — ,  and  made  between  the  said 

[grantor]  of  the  one  Jpart,  and  Imortgagee  for  years],  of  the 
other  piurt,  The  said  [grantor],  in  consideration  of  the  sum 

c(£ ,  paid  to  him  by  the  said  [mortgagee],  did  demise 

unto  the  said  [mortgagee]  the  messuage,  lands,  and  heredi- 
taments hereinafter  described^  with  their  appurtenances.  To 
hold  the  same  unto  the  said  [mortgagee],  his  executors,  ad- 
ministrators, and  assigns,  for  the  term  of  500  years,  subject 
to  a  proviso  for  redemption  of  the  said  premises,  on  payment 
by  the  said  [grantor],  his  heirs,  executors^  administrators,  or 
assigns,  unto  the  said  [mortgagee  for  years],  his  executors, 

administrators,  or  assigns,  of  the  sum  of  £ ,  with  interest 

at  the  rate  of  £5  per  cent,  per  annum,  on  the day  of 

■■      then  next,  but  in  payment  whereof  default  was  made. 

Akd  Whereas  the  said  sum  of  £ b  still  due  to  the  said  .m^t  nortcigt 

[fnortgagte],  on  the  security  of  the  said  recited  indenture,  but  intend  ptu  mp 

all  interest  fbr  the  same  has  been  paid  up  to  and  inclusive  of 

the  day  of  the  date  hereof.  And  Whereas  the  said  [grantor]  -of  torttiicifer 

hfts  contracted  with  the  said  [grantees]  for  the  absolute  sale  to  ^^^^^ 

them  of  the  said  messuage,  lands,  and  hereditaments,  with 

the  appurtenances,  subject  to  the  mortgage  made  thereof  by 

the  said  recited  indenture,  at  the  price  of  £— .  (39)    Now 


(39)  The  money  due  upon  the  mortgage  forms  part  of  the  consider-  g(,„p  ^^  reieue 

Btion  upon  which  the  ad  valorem  duty  is  imposed  by  the  act  55  Geo.  3,  ^'  canity  of  re- 

■^  ./  r  rf  demption  in  utf«- 

c.  184.    It  ofUn  happens  that  where  the  principal  and  interest  due  upon  faction  or  «  mort- 

^r^i^t  ■!.  r^  gate  debt, 

a  mortgage  exceed  the  value  of  the  propeity,  and  the  mortgagor  has  no 

other  means  of  payment,  an  arrangement  is  made  for  an  absolute  release 
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TiSTATDM. 

Gonaidention. 


Operative  words. 


Parcels. 


All  esUtei  &c. 


Deeds^  Arc. 


Habendum 

— (o  graotces  as 
JoiDt  tenanu  in 
fee,  sabject  to 
the  mortgage. 


CoTenant  by 
grantees  to  pay 
mortgage  debt 
and  interest,  and 
Indemnity  gran- 
tor. 


THIS  Indenture  Witnesseth,  that  in  pursuance  of  the  said 

contract,  and  in  consideration  of  the  sum  of  £ of  lawful 

British  money  paid  by  the  said  [grantees]  to  the  said  [grantor], 
on  the  execution  of  these  presents,  the  receipt  whereof  the 
said  [grantor]  acknowledges,  and  therefrom  releases  and 
discharges  the  said  [grantees],  their  heirs,  executors,  ad* 
ministrators,  and  assigns,  by  these  presents ;  and  also  in 
consideration  of  the  covenant  on  the  part  of  the  said  [gran- 
tees] hereinafter  contained  for  payment  of  the  said  mortgage 

debt  of  £ ,  and  the  interest  henceforth  to  accrue  due  for 

the  same,  The  said  [grantor]  Hath  granted  and  confirmed, 
and  by  these  presents  Doth  grant  and  confirm  unto  the  said 
[grantees],  his  heirs  and  assigns,  All  [parcels],  T<^ther 
with  all  the  rights,  members,  and  appurtenances  to  the  said 
messuage,  lands,  hereditaments,  and  premises  belonging  or 
appertaining.  And  also  all  the  reversion  in  fee-simple,  equity 
of  redemption,  and  other  estate,  right,  title,  interest,  dainii 
and  demand  of  the  said  [grantor],  in,  to,  out  of,  or  upon  the 
said  premises,  and  every  part  thereof.  And  also  all  deeds, 
muniments^  and  evidences  of  title  in  his  custody  or  power 
relating  thereto  solely  or  together  with  other  hereditaments 
of  less  value,  To  have  and  to  hold  the  said  messuage, 
lands,-  hereditaments,  and  premises  hereby  granted,  or  in- 
tended so  to  be,  unto  and  to  the  use  of  the  said  [granteesl^ 
their  heirs  and  assigns  for  ever,  subject  to  the  mortgi^ 
made  by  the  said  recited  indenture.  And  the  said  [grantees'^ 
for  themselves,  their  heirs,  executors,  and  administrators, 
hereby  jointly  covenant,  and  each  of  them  for  himself^  his 
heirs,  executors,  and  administrators,  hereby  severally  co- 
venants with  the  said  [grantor],  his  heirs,  executors,  and  ad- 


of  the  equity  of  redemption,  in  consideration  simply  of  a  leUaae  of  the 
debt ;  but  as  the  efiect  of  such  an  arrangement  is  to  convert  the  mortgagee 
into  a  purchaser,  the  ad  valorem  duty  on  conveyances  upon  sales  must  be 
paid  in  respect  of  the  whole  amount  of  the  debt  so  satisfied ;  at  least  there 
does  not  appear  to  be  any  other  safe  and  effectaal  mode  of  aocomplishisg 
the  object. 
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xninistrators,  that  the  said  [grantees],  their  heirs,  executors, 
administrators,  or  assigns,  will  or  shall  pay  and  discharge 

the  said  sum  of  £ so  due  to  the  said  [mortgagee']  as 

aforesaid,  and  all  interest  henceforth  to  become  due  for  the 
same,  and  will  or  shall,  at  all  times  hereafter,  effectually  keep 
indemnified  the  said  [grantor],  his  heirs,  executors^  and  ad- 
ministrators, and  his  and  their  estate  and  effects,  against  the 
payment  of  the  same  sum  and  interest,  and  against  all  ac- 
counts, claims,  demands,  actions,  suits,  proceedings,  costs, 
losses,  damages^  and  expenses  in  respect  thereof  or  in  re- 
lation thereto.     And  the  said  [grantor],  for  himself,  his  heirs,  coTeoanu  by 
executors,  and  administrators,  hereby  covenants  with  the  ^^'^^'' 
said  [grantees],  their  heirs  and  assigns,  that  notwithstanding 
any  act,  matter,  or  thing  done  or  permitted  by  the  said 
[^grantor]  to  the  contrary,  the  said  [grantor]  has  in  himself 
good  right  by  these  presents  to  grant  or  otherwise  assure  the  ->ror  right  to 
said  messuage,  lands^  hereditaments,  and  premises  unto  the  ^^"^^^ 
said  [grantees]^  their  heirs  and  assigns,  subject  as  aforesaid, 
and  in  manner  aforesaid.    And  also  that  the  same  premises  -qniet  enjoy- 
shall  or  may  be  held,  enjoyed,  and  disposed  of  accordingly, 
without  any  evictiouj  interruption,  or  denial  from  or  by  the 
said  [grantor],  or  any  person  or  persons  rightfully  claiming 
or  to  claim  any  estate,  right,  title^  or  interest  through,  under, 
or  in  trust  for  him,  Free  and  clear,  or  by  the  said  [grantor],  —freedom  from 

incnmbruicety 

his  heirs,  executors,  or  administrators,  effectually  kept  in- 
demnified from  or  against  all  former  or  other  estates,  rights^ 
titles,  charges,  and  incumbrances  created  or  occasioned  by 
the  said  [grantor],  or  any  person  or  persons  claiming  or  to 
claim  through,  under,  or  in  trust  for  him,  or  by  his  act,  de- 
fault, privity,  or  procurement  (except  the  said  mortgage). 
And  lastly,  that  the  said  [grantor],  and  every  person  having  — fonher  amdp' 
or  rightfully  claiming  or  to  claim  any  estate,  right,  title,  or 
interest,  through,  under,  or  in  trust  for  him,  will,  at  any 
time  or  times,  at  the  request  and  costs  of  the  said  [grantees], 
their  heirs  or  assigns,  do  and  execute  every  such  act,  deed, 
eonveyancej  or  assurance  for  more  effectually  assuring  the 


•nee. 
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same  premises,  or  any  part  thereof,  with  the  appurtenances 
(subject  as  aforesaid),  unto  or  according  to  the  direction  of 
the  said  [^grantees],  their  heirs  or  assigns,  as  they  or  their 
heirs  or  assigns  shall  reasonably  require^  and  shall  tender  to 
be  done  or  executed.    In  Witness,  &e. 


No.  11. 

Grant  of  a  Remainder  in  Fee^  expectant  on  on  Estate  for 

Life. 

Thh  Indentore,  made  the  — — -  day  of  — » in  the  year 

Paniei.  of  our  Lord  ,  Between  [^grantor],  of,  &Cv  of  the  one 

RiciTALs  part,  and  [^grantees],  of,  &c.  of  the  other  part.     Whereas 

--orwttidiviiiag  [name  of  devisor],  late  of,  &c.  deceased,  by  his  last  will  and 

mainder  to  tbe      testament  in  writing,  bearing  date  the day  of ,  in 

the  year  — -',  duly  executed  and  attested  for  passing  free* 

hold  estates,  and  proved  on  the  • day  of ,  in  the 

year ,  in  the  Prerogative  Court  of  the  Archbishop  of 

Canterbury,  gave  and  devised  all  his  messuages,  landa,  and 
hereditaments  whatsoever  and  wheresoever,  unto  [naiii^  ^ 
devisor* s  mfi],  his  wife,  and  her  assigns,  during  the  tern  of 
her  natural  life,  and  from  and  af^r  her  decease,  unto  the  said 
—or  the  tesutor'i  [gron^torlf  his  heirs  and  assigns.    And  Whereas  the  saki 

[devisor']  was,  at  the  titae  of  making  and  publishing  kia  said 
will,  and  continued  thenceforth  to  the  line  of  his  decease, 
seised  of  (among  other  hereditaments)  the  messuage,  dose, 
and  hereditaments  hereinafter  described,  for  aa  estate  in 
ZStof^!^^^  fee-simple  m  possession  therein.  And  Whereas  the  said 
maiadcciate.      [grantor]  lately  contracted  with  the  said  [granieei]  fer  the 

sale  to  them  of  the  remainder  in  fee-simple  immediately  ex^ 
pectant  on  the  determination  of  the  estate  for  h'fe  of  the  said 
[m/e],  in  the  said  messuage,  close,  and  hereditaments  herein- 
after described,  with  their  appurtenances,  ai  the  price  of 
TksTAtcM.         £ ,    Now  THIS  Indenture  Witnesseth,  that  in  pav« 
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suaDce  cf  the  said  contract,  and  in  consideration  of  the  sura  Coutidentka. 

o££ ,  of  lawful  British  money  paid  by  the  said  [grantees] 

in  eqnal  moieties  to  the  said  Igrmdor]^  at  or  befcM^  the  ex« 

ecttlimi  of  these  presents,  the  receipt  of  which  sum  the  said 

IgrmUor]  hereby  acknowledges,  and  firom  the  same  sum,  and 

every  part  thereof  hereby  releases  and  for  ever  discharges 

the  said  [gnuUees],  and  each  of  them,  their  and  each  of  their 

heirs,  executors,  admimatrators,  and  assigns,  The  said  [gnm* 

lor}.  Hath  granted  and  ooofinned,  and  by  these  presents  OpenStvwwdi, 

Doth  (40)  grant  and  confirm,  onto  the  said  Ignmtees],  All 

that  llie  remainder  in  fee-simple  of  the  said  [^oslor}  inn 

mediately  expectant  on  the  determination  of  the  estate  of 

the  said  [dnita/s  wife],  for  her  life,  in  All  [  jB«rce^],  To-  Panels. 

gelher  with  all  the  ngfats,  membars,  and  appurtenances  what* 

soevef  to  the  same  messuage,  close,  hereditaments,  and  pre- 

■Bses  belonging  or  appertaining,  To  hatb  and  to  bold  the  Uabinddm 

said  remainder,  hereby  sranted,  or  intended  so  to  be,  unto  —to  granted  u 

•^  °  teoanu  in  com* 

and  to  the  use  of  the  said  [^en^^s],  in  equal  moieties  as  mon  ^b  fee. 
tenants  in  common,  their  respective  heirs  and  assigns  fot 

(iff)  On  the  sale  of  a  freehold  remainder  or  reyersion,  it  is  usual  and  Of  eoDTcying  re- 
I»per  to  eoimy  by  leM  tadrekue,  in  nder  that  the  conwytiuie  may  be  wSl^^Si^, 
operaliveat  all eTenls»  without  regasd  t»  the  sababttnce  of  the  pertie«lar 
nrtiti^and  that  the  owner  maf  be  relieved  fimn  the  neeesstljof  proving  seek 
entitc  to  ham  been  subsialing.— At  this  day,  an  estate  of  freehold  er  inhe-  _by  gnuiu 
ritanoe,  in  remainder  or  reversion,  expectant  on  an  estate  in  tail,  or  for  li£e» 
or  for  years,  or  from  year  to  year,  or  any  less  period  not  being  merely  at 
will,  may  pass  by  a  mere  deed  of  grant,  without  attornment  or  inrolment — 
Those  to  whom  the  word  grant  still  comes  fraught  with  all  the  tenors  of  an 
iBi^ied  warraiily,  (bat  see  3  &  4  WiS.  4,  c.  27,  s.  36,)  may  subetittttB  alSm 
ani  cfiiMy,  for  the  weid  gntnt  is  not  essential ;— nor  does  the  law,  indeed, 
iaapeee  the  neoesei^  in  franing  conveyances  inter  vivos,  any  moie  than  wiUe» 
of  a^h^p"g  to  any  word  or  form  of  words,  with  the  esception  of  the  word 
knrt,  to  create  a  fee,  and  the  word  exchange  to  create  a  warranty,  &c.~ Supri^, 
n.  (l7).    Although  there  cannot  be  any  seisin  in  demesne  of  a  remainder  or 
reversion  lying  in  grant,  yet  the  statute  executes  uses  raised  upon  the  estate 
of  the  grantee ;  for  when  the  statute  speaks  of  one  person  being  seised  to  the' 
nee  of  ttM>ther,  it  must  be  taken  to  embrace  every  part  owner  of  the  entire  fee^ 
in  lespect  of  which  entire  fee  the  immediate  tenant  is  always  seised. 
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CoTeoaDtf  by 
fnmtor  (extend- 
ing  to  the  acts  of 
himself  and  his 
testator,) 


tilk, 


—Am- right  to 
tomj. 


—for  qoiet  en> 
Joyment, 


— for  fireedom 
from  iBcnm> 
bnnces. 


— for  Airther  at- 


eTcr.  And  the  said  [^grantor],  for  himself,  his  heirs,  exe- 
cutors, and  administrators,  hereby  covenants  with  the  said 
[^grantees]  respectively,  their  respective  heirs  and  assigns, 
that  notwithstanding  any  act,  matter,  or  thing,  done  or  per« 
mitted  by  the  said  Igranior]  or  by  the  said  [devisor]^  or  any 
person  or  persons  claiming  through  or  under  him  to  the  con* 
trary,  the  said  [^gra$Uar]  is  now  well  entitled  to  the  said  re- 
mainder in  fee-simple  hereby  granted  or  intended  so  to  be. 
And  also  that  notwithstanding  any  such  act,  matter,  or  thing 
as  aforesaid,  the  said  [^grantor]  now  has  in  himself  good 
right,  by  these  presents,  to  grant  the  same  remainder  in 
manner  aforesaid.  And  also  that  the  same  remainder  shall 
or  may  henceforth  be  peaceably  and  quietly  held,  enjoyed, 
and  disposed  of  accordingly,  without  any  eviction,  interrup- 
tion or  denial  whatsoever  from  or  by  the  said  \_grafUor']f  or 
any  person  or  persons  having  or  rightfully  claiming  or  to 
claim  any  estate,  right,  title,  or  interest  at  law  or  in  equity, 
through,  under,  or  in  trust  for  him,  or  through  or  under  the 
said  [devUor']  ;  Free  and  clear,  or  by  the  said  [grantor],  hh 
heirs,  executors,  or  administrators,  effectually  kept  indemni- 
fied from  or  against  all  former  or  other  estates,  rights, 
titles,  charges,  and  incumbrances  whatsoever  created  or 
occasioned  by  the  said  [^grantor]  or  the  said  [devisor],  or 
any  person  or  persons  claiming  or  to  claim  through,  under, 
or  in  trust  for  the  said  [grantor],  or  through  or  under  the 
said  [devisor'],  or  by  the'  act,  default,  privity,  or  procure- 
ment of  either  of  them.  And,  lastly,  that  the  said  [grantor'], 
and  every  person  having  or  rightfully  claiming,  or  to  daim, 
any  estate,  right,  title,  or  interest  at  law  or  in  equity,  through, 
under,  or  in.  trust  for  him,  or  through  or  under  the  said  [ies* 
iator],  will  at  any  time  or  times  hereafter,  at  the  request  and 
Costs  of  the  said  [grantees]  respectively,  or  their  respective 
heirs  or  assigns,  make,  do,  and  execute  every  such  act,  deed, 
conveyance,  or  assurance  in  the  law  whatsoever,  for  more 
effectually  or  satisfactorily  granting,  confirming,  or  other- 
wise assuring  the  said  remainder  in  fee-simple^  or  (if  the 
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said  estate  for  life  shall  have  detennined)  the  fee-simple  in 
possession  of  the  said  messuage,  close,  hereditaments,  and 
premises,  with  the  appurtenances,  according  to  the  direction 
of  the  said  {^grantees]  respectively,  their  respective  heirs  or 
assigns,  as  by  the  said  [^graniees]  respectively,  their  respec- 
tive heirs  or  assigns,  or  their  respective  counsel  in  the  law, 
shall  be  reasonably  advised  and  required,  and  as  shall  be 
tendered  to  be  done  or  executed.    In  Witness,  &c. 


No.  12. 

Assignment  of  a  Lease  for  Years. 

This  Indenture,  made  the  —  day  of*—-,  in  the  year 
of  our  Lord  — — ,  Between  [aisignors]^  of,  &c.  of  the  first  Partiet. 
part,  [legatees  of  deceased  assignee']^  of,  &c,  of  the  second  part, 
and  [asMgnee'],  &c.  of  the  third  part.   Whereas  by  indenture  RioiTiLi 

of  lease  bearing  date  the day  of ,  in  the  year ,  yeS^**** 

and  made  between  [lessor]  of  the  one  part,  and  [lessee]  of  the 
other  part,  the  said  [lessor]  did  demise  unto  the  said  [lessee]. 
All  [parcels]  with  their  appurtenances.  To  hold  unto  the  said 
[IfMee],  his  executors,  administrators  and  assigns,  for  the  term 
of——  years,  to  be  computed  from  the  -^—  day  of—-,  at 
the  yearly  rent  of  £-^^,  payable  in  cTen  portions,  half- 
yearly,  on  the  —  day  of—,  and  the day  of , 

and  subject  to  the  covenants  and  conditions  therein  contained 
on  the  part  of  the  lessee,  his  executors,  administrators  and 
assigns,  to  be  observed  and  performed.  And  Whereas  by 
virtue  of  mesne  assignments  and  of  other  acts  in  the  law,  and 
ultimately  of  an  indenture  of  assignment  bearing  date  th^ 

day  of ,  in  the  year  ,  and  made  between 

[parties]^  the  said  demised  premises,  with  their  appurtenances, 
became  vested  in  the  said  [deceased  assignee]  for  the  residue 
then  unexpired  of  the  said  term  of  — —  years,  subject  to  the 
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--of  (he  leMee'n     gaid  rent,  covenants  and  conditions.     And  Whebeas  the  said 

will,  beqaeathing 

oVihrmMq?'^  [(fecefljerf  assignee]  made  and  published  his  last  will  and  testa- 
ment in  writing,  bearing  date  the  5  th  day  of  September,  18S2, 
and  thereby,  after  certain  pecuniary  and  specific  bequests, 
which  specific  bequests  did  not  comprise  or  aflect  the  said 
demised  premises  or  any  of  them,  gave  and  bequeathed  the 
residue  of  his  personal  estate  unto  the  said  [j^gatees]  in 
equal  shares  as  tenants  in  common,  and  appointed  die  said 

— desth  of  teitttor  [assignors']  cxecutors  of  his  said  will.    And  Whereas  the 

and  probtte  of  , 

wiu,  said  testator  died  without  having  revoked  or  altered  his  said 

recited  will,  which  was  proved  by  the  said  [assignors']  on  the 
day  of ,  in  the  year  •^— ,  in  the  Prerogative  CJourt 

--that  his  debu,     of  the  Archbishop  of  Canterbury.     And  Whereas  all  the 

See*  have  been  ^  ^ 

p^d>  debts  and  the  funeral  and  testamentary  expenses  of  the  said 

testator,  and  the  pecuniary  legacies  bequeathed  by  his  said 
wiB,  have  been  satisfied,  and  after  satisfaction  thereof  there 
remains  a  clear  residue  of  his  personal  estate,  which  residue 
consists  m  part  of  the  leasehold  tenements  and  premises 
-j-conUaeiSNr iai»  hereinbefbre  described.  And  Whereas  the  said  [js^viCMt], 
teat,  with  Ui»       as  residuary  devisees  or  legatees  under  the  said  recited  wift, 

priTityofthe  ^  ^  ®    ^ 

ezecmon.  ^Jth  die  privity  (41)  of  the  said  [as5tgiK»rs],  as  executors  of 

Competency  of  <^>  '''*•  P****^  ^"^"^  ^  ^  ^^^^^  ***•  ?«■«%  in  te  OMlai^ 

legatee  of  chattel    im  tka  nuMil  iMifsoatt  o£  tdmisifllnilMn  and  notliiMr  Tctti  i&  the  kgitw 
real  to  make  a  •  »    «  —^  --w 

title.  tUl  the  eiccutor  assent*  to  the  bei|aeit;  it  follows  that  evea  a  speciic 

bequeat  of  leaseholds  for  years  u  not  in  itsself  sufficient  to  enable  the  legatee 
to  make  a  title  to  a  purchaser.  In  eveiy  casei  but  more  especially  in  the 
case  'of  a  residuaiy  bequest,  not  merely  the  assent  of  the  executor,  but 
his  conewienoe  in  an  actual  aasi^uneiit  of  the  term  shoidd  be  praeoied. 
If  lest  than  iweniy  yeara  ham  eh^sed  fnMS  the  deadi  el  tiie  iwUlwr, 
apttaehaMrcaiiiotbeadviaid  ts  atly  on  a  tide  denied  uader  ihslsgaise 

— ofezecDton  aleae.  On  die  othec  hand,  a  purchaaer  ia  geottally  aafe  ia  dealii^ 
fbc  a  chattel  with  the  personal  repnesentative  of  the  deceased  owner,, 
^thout  the  concunence  or  consent  of  even  a  specific  legatee,  unless 
the  dispoution  made  by  the  personal  representative  be  obviously  not 
Confonnable  to*  the  course  prescribed  for  the  adminiatration  of  aaaelk 
Thus,  it  is  the  nniveisal  pracdoe  to  deduce  the  title  to  a  kmg  teas  ef 
yiets,  whether  satisfied  or  unsatisfied,  by  pmsuing  the  chain,  of  lagial  fer- 
tonal  representatioD,  without  regard  to  any  specific  or  general  bequest  in  the 
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the  said  wiU,  huve  contracted  with  the  esid  [jsuiignee]  for  the 
aale  to  him  of  the  said  leasehold  tenements  and  premisee  Sot 
the  reaidne  of  the  said  tern  of — ^  yeava  thefem,  siihjeet  to 
the  rent,  ooTenanla  and  conditions  aforesaid,  at  the  price  of 
it-'— *-•  Nov  Tws  iNnsBTirai  Witnxssxth,  that  in  pur*  Tutatuk. 
snance  of  the  said  contract  and  in  eonaidaratioo  of  the  spn  of  Coiuiderttioii. 
JS»'  ■  -  paid  hy  the  said  {msigmujr  with  the  fnritj  of 
[ass^pnorr],  as  suA  executors  a»  afiMtesaid^  to  the  said 
[A^tet]^  aft  or  hefore  the  execution  of  these  pvtsenks^  iSm 
xeerift  of  which  sum  the  said  [kgaieet]  herel^  adbnosledgt^ 
and  therefr<Hn  hereby  release  and  diaehaige  the  said  \j9»^gneey 
kia  cKeentors^  adsBinisftraleffa  and  assign^  and  alsc^  in  cosmdMr^ 
ntioD  of  10s.  aft  the  same  time  paid  hy  the  said  lastignee}  la 
the  said  [aM^^iiara],  the  receipt  whereof  is  hereby  ackiew- 
Icdgedy  The  said  [asiignart\  as  sudi  executors  aforesaid, 
by  the  direction  of  the  said  [iegtOeei]^  Have  and  each  of  Oser^iiM 
then  Hath  assigned  and  tranaferred»  and  by  these  presents 
Da  and  each  of  thenik  Doth  assign  and  transfer;  And  the  said 
{kgak$$}  Have  and  everyof  them  Hath  a]iened»  released  and 
eonfimsd,  and  bgr  these  presettfts  Do  and  every  of  theas  Dofth 
alien,  release  and  confirm  unto^  the  said  [amgnee],  hia  exeeift^t 
tocsi  adminisftratoae  and  assigns,  All  the  said  piece  or  parcel  Ptrceii. 
of  gioiiad»  nwiwniige  ex  dweIling»hoiise»  tenemenfta  and  pre< 
demised  by  the  said  seetled  iadenftnre  of  kaae  ef  the 
dayof-<->N^;  Together  with  the  rights,  menahers  and 
appnrtenancee  thereunto  belenging ;  and  also  aH^  the  esftafte, 


^immm^m^'^Fimam^^rmm^ 


w9h  of  tlie  testatoffn  AiHMigh  wltoia  Uie  term  has  devolved*  Ob  thit  i 
tbe k^ofwrng  opbioa  wes  gieea  by  a  geallesiaa  of  gnat  isniaaace:  ^*M 
I  oademaiMl  th» hm,  the  Hun  or  the. msflgec^ Mk  is  not  ia  like  ligHpw  h$ 
-MOTfiT.  TbedsUeoii]d]u>tpiSfrt0t]Mn[ibyaiisQt,aad»iaiD9!(^pi^ 
tesn  bas  not  paned  to  thorn,  even  if^  in  point  of  law,  a  tenn,  part  oC  a 
letidiie  of  peivonal  estate,  can  paw  by  mere  assent  withoat  assignment. 
Were  a  suit  for  redemption  or  for  foreclosure  necessary,  the  residuary  hgn- 
iees  would  not  be  necessary  or  even  proper  parties  to  the  suit ;  and  as  they 
would  Bol  be  aeeessaiy  paitiea  t»a  suit,  they  ace  not  ntoesMMy  paitiea  to  aa 


ft 
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AU  estate,  &c.      right,  title,  term  and  interest  of  the  said  [assignors]  and 

[legatees]  respectively,  and  every  of  them,  in  or  to  the  same 

Deed*,  Ac.  premises,    And  also  the  said  recited  indenture  of  lease,  and 

all  mesne  assignments  thereof,  and  all  other  documents  and 

evidences  in  the  possession  or  power  of  the  same  parties  or 

any  of  them  relating  to  the  title  to  the  same  premises*    To 
Habbiidvk.        jj^^jj  ^jjj^  ^q  jj^j^j^  ^g  gj^j  ^1^^^  ^^  paTcel  of  ground,  mes- 

--ibrtiMresidM    guage  or  dwelling-house,    tenements  and  premises  hereby 
ject  tutbe  rent      assigned  or  intended  so  to  be,  with  their  appurtenances,  unto 

the  said  [ass^ee],  his  executors,  administrators  and  assigns, 
for  the  residue  now  unexpired  of  the  said  term  of  ^— •  years, 
granted  by  the  said  recited  indenture  of  lease,  subject  to  the 
said  rent,  covenants  and  conditions  therein  respectivdy 
reserved  and  contained  on  the  part  of  the  lessee,  his  ex- 
ecutors, administrators  or  assigns,  to  be  paid,  observed 
CovtMBtbythe    and  performed.     And  the  said  [assignors']  (so  far  only  as 

aMignon  that  they  *^       ,    .  ,   ,    -     ,     x  -       ,  i 

hare  not  ineaa-    concem  their  Qwn  respective  acts  and  defaults)  for  themselves 


respectively,  and  their  respective  heirs,  executors  and  ad- 
ministrators, hereby  severaUy  covenant  with  the  said  [assignee'], 
his  executors,  administrators  and  assigns,  that  the  said  [as^ 
signers]  have  not  nor  has  either  of  them,  done  or  permitted 
any  act,  matter  or  thing  whereby  the  said  tenements  and  pre- 
mises hereby  assigned  or  intended  so  to  be,  or  any  part  there- 
of, are,  is,  shall  or  may  be  incumbered  or  prejudicially  affected. 
Covenants  by  the   And  the  Said  [legatees],  but  so  as  to  charge  each  of  them  in 

fctldaary  lefatees  u    o  j»  o 

rtiar«i^orth*e  *rl'  ^*™*ff^  ^  ^®  extent  Only  of  his  share  of  the  said  purchaae- 
dMse  money  J      money  of  ;6— ,  for  themselves  respectively,  and  their  re* 

specdve  heirs,  executors  and  administrators,  hereby  severally 
covenant  with  the  said  [assignee]^  his  executors,  administra'^ 
tors  and  assigns,  that  notwithstanding  any  act,  matter  or  thing 
done  or  permitted  by  the  said  [eusignars  and  legatees],  or  any 
--that  th«  lease  is  of  them,  or  by  the  said  [deceased  assignee]  deceased,  to  the 

contrary,  the  said  recited  lease  is  a  valid  and  subsisting  lease, 
and  not  liable  to  be  defeated  by  re-entry  or  otherwise ;  And 
that  notwithstanding  any  such  act,  matter  or  thing  as  afore* 
said,  the  said  [assignors  and  legatees],  or  some  of  them  now 
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have  in  themselves,  or  one  of  them  now  has  in  himself,  good 
right  by  these  presents  to  assign  or  otlierwise  assure  the  said  —for  right  to 
premises  hereby  assigned  or  intended  so  to  be,  with  the  ap- 
purtenances, unto  the  said  [assignee],  his  executors,  adminis- 
trators and  assigns,  for  the  residue  now  unexpired  of  the  said 

term  of years  in  manner  aforesaid,  according  to  the  true 

intent  of  these  presents.    And  further,  that  it  shall  be  lawful  — ant  qiict  enjoy- 


meBt» 

for  the  said  [assignee^f  his  executors,  administrators  and 

assigns,  henceforth  during  the  continuance  of  the  said  term  of 

«— —  years,  peaceably  and  quietly  to  hold  and  enjoy  the  said 

premises,  and  to  take  the  rents  and  profits  thereof,  subject  to 

the  said  rent,  covenants  and  conditions,  without  any  eviction 

or  denial  firom  or  by  the  said  [assignors  and  legatees]i  or  any 

of  them,-  or  any  person  or  persons  rightfully  claiming  or  to 

daim  through,  under  or  in  trust  for  them  or  any  of  them,  or 

through  or  under  the  said  [deceased  assignee"],  deceased ;  Free 

and  clear,  or  by  the  said  [kgcUees],  or  some  or  one  of  them,  — ibr  tkfAom 

their  or  some  or  one  of  their  heirs,  executors  or  adminis-  bnoeca, 

trators,  kept  indemnified  firom  or  against  all  former  and  other 

estates,  rights,  titles,  charges,  and  incumbrances,  created  or 

occasioned  by  the  said  [assignors  and  legatees],  or  any  of 

them,  or  by  the  said  [deceased  assignee],  deceased,  or  any 

person  or  persons,  claiming  or  to  daim,  through,  under  or  in 

trust  for  them,  or  any  of  them,  or  through  or  under  him ; 

And  also  that  the  said  [assignors  and  legatees]  respectively,  .for  Either  m- 

and  every  person  having  or  rightfully  claiming   through,  ""'^^' 

under  or  in  trust  for  them  or  any  of  them,  or  through  or  under 

the  said  [deceased  assignee],  deceased,  (except  the  person  or 

persons  for  the  time  being  entitled  to  the  benefit  of  the  said 

rent,  covenants  and  conditions  in  respect  only  of  such  benefit,) 

will,  at  any  time  or  times,  at  the  request  and  costs  of  the  said 

[assignee],  his  executors,  administrators  or  assigns,  make,  do 

or  execute  every  such  act,  deed,  assignment  or  assurance  for 

more  efllectually  assuring  the  said  premises  hereby  assigned  or 

intended  so  to  be,  or  any  part  thereof,  unto  the  said  [assignee], 

his  executors,  administrators  or  assigns,  for  the  residue  which 
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fthill  be  Hi«li  un^xpiY^d  of  die  said  term  of  '**-—  yetrft,  »e- 

eoiding  to  dte^tme  intent  of  these  pteeents,  u  by  the  said 

[a$mg9m],  hn  executorS)  adminntrAtort  or  aasigis,  or  hii  or 

tbeir  ooimsel  bi  the  law^  shall  be  reasonably  adtiaed  and 

required,  and  as  shall  be  tendered  to  be  dome  or  execnied. 

Corentntbyattif  And  the  said  [wM^fi^]  for  himsdf,  his  heirs,  executorS)  ad- 

mif^m^     miiiistfatora  and  assignsi  hereby  cotenanta  with  the  said 

indemnify  anir    [MMrfMrtli  their  executors  and  administrators.  That  the  said 

[ii^iij;iies]i  his  executors^  administrators  or  assigns,  will  hence* 
forth  pay  the  said  rent,  and  obsenre  and  perform  the  said 
covenants  and  eonditkms  respectively  reserved  and  eontatned 
in  the  said  recited  indenture  of  lease,  and  will  also  eflbctually 
Iceep  indemnified  the  said  [wtgnars],  as  such  executors  as 
aforesaid,  dieir  heirs,  executors  and  administratorsi  and  the 
heirs,  executors  and  administrutors,  and  the  real  and  personal 
representatives  for  the  time  being  of  the  said  [deceoHd  tu»g^ 
use],  deceased,  from  all  actions,  suits  and  other  proceedings, 
and  all  costs,  losses,  damages  and  expenses  by  reason  of  the 
non-payment  of  the  same  rent^  or  the  non-observance  or 
non-performance  of  the  same  covenants  and  conditions  or  any 
of  them,  or  by  reason  of  any  matter  or  thing  relating  thereto^ 
In  witnsss,  &c. 


PART  11. 

Assurances  operating  under  the  Statute  of  Uses. 


1.  Br  TRANSMXITATION  OF  POSSESSION. 


1.  fVhere  the  Seisin  and  the  Use  are  created  hy  the  same 

Instrument. 

No.  13. 

SsTTLSMBiTT,  by  JfufSomit,  after  Marriage^  to  Uses  in  Favour 
of  the  Feoffor,  hisHyissmd  ChUdren. 

This  Ikbenture  made  the  — —  day  of ,  in  the  year 

of  our  Lord, ,  Between  [^  feoffor"]^  of,  &c.  of  the  one  part,  PartiM. 

9Dd  [feoffees  to  uses^,  of,  &c.  of  the  other  part,  Witnsssetr,  Tbstatuv. 
-that  in  oonsideradon  of  the  marriage  heretofore  solemnized 
hetween  the  said  [Jeogbr']  and  [ChristiaH  iuhim,]  his  wife^  fi>r^ 
merly  [maiden  timne]  spinster,  and  in  consideration  of  the 
love  and  affection  which  the  said  [feoffbr']  bears  towards  his 
said  wife  and  for  divers  other  good  causes  and  considera- 
tioDS  (42)  him  the  said  [feofforlif  hereunto  moving,  and  in 

(42)  Ab  ihB  aettlement  in  this  case  is  luppoted  to  be  made  after  mar-  Volontaiy  deeds. 

liage,  the  words  "  for  dirers  other/'  &c.  are  uaed  for  the  pnrpoee  of  lettbg 

in  the  averment  of  considerations  not  appearing  upon  the  deed,  and  of  de- 

teifing  purchasers  and  mortgagees  from  dealing  with  the  feoffor  on  the 

asiamption  that  the  settlement  is  voluntaiy  within  the  staL  27  £liz.  c.  4. 

A»  rvj  slight  inducements,  and  even  matter  eitrinsic  or  matter  ex  peel 

faeto,  may  supply  a  sufficient  conaderation  to  take  a  settlement  out  of  that 

statute,  the  purchase  of  an  estate  in  defiance  of  a  post-nuptial,  or  other 

apparently  voluntary  settlement,  must  always  be  a  hazardous  speculation.— 

The  general  doctrine  of  equity,  in  regard  to  voluntary  deeds,  was  understood 

to  be,  that  where  the  transaction  was  completed  by  an  actual  transfer  of  the 

property,  the  court  would  enforce  an  execution  of  the  trusts,  although  the 

claimants  were  mere  volunteers  -,  but  that  where  it  rested  in  contract,  the 
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conflideration  of  10s.  (43)  paid  by  the  said  [Jecffees]  to  the 
\J<MtffoT]  immediately  before  the  execution  of  these  presents, 

conrt  would  not  act  without  tfae  iDducanent  of  at  leait  a  meritorkms  cooti- 

deration,  (18  Vet.  99,)  a»  the  moral  obligation  to  provide  for  a  wife  and 

children ;  and  it  was  an  established  principle  that  ▼oluntaiy  confeyancest 

although  void  as  against  purchasers  under  the  above  statute,  were  jet 

Yolaiitary  prori-     biwting  on  the  grantor  and  his  heirs,  who  could  not  recall  then.   Aceording 

rioos  tot  Mymfflt 

or  debu.  to  some  recent  decisions,  however,  it  should  seem  that  conveyances  made 

by  a  debtor  of  his  own  accord  to  trustees  for  the  payment  of  his  debts, 

may  be  revoked  or  varied  at  his  pleasure.     Wahoyn  v.  Ccutu,  3  Mer. 

707 ;  3  Sim.  14 ;  Garrard  v.  Lori,  Lauderdale,  3  Sim.  1.    Unfortunately 

these  decisions  do  not  furnish  the  practitioner  with  such  distinct  and  satis- 

factoiy  tests  as  enable  him  to  determine  in  what  cases,  (with  reference  to 

the  fact  of  creditors  being  parties  or  not— to  dealings  or  ooammnicatioos, 

contemporaneous  or  subsequent,  by  or  with  creditors, — and  to  other  drcom- 

stanoes,)  the  deed,  on  being  repudiated  by  the  maker,  may  be  safely  treated 

u  a  nullity.    The  result  of  the  authorities,  so  far  as  it  can  be  collected, 

appears  to  be,  that  the  trusts  of  a  deed  of  this  kind  must  be  considered  as 

created  by  the  debtor  for  his  own  benefit  and  convenience,  and  as  liable, 

like  directions  given  to  an  agent  respecting  the  application  of  funds  be- 

■ 

longing  to  his  principal,  to  be  countermanded  at  pleasure. 
VolaiitirsrrMtrk-        The  law  of  England  has  provided  no  means  by  which  a  weak  or  pro- 
prietor rSbti.      fligate  man,  not  mentally  incapacitated,  may  place  himself  or  be  placed  by 

others  in  a  state  of  tutelage,  or  may  so  fetter  his  dominion  as  to  protect  his 
property  from  being  dissipated  by  his  own  facility,  infirmity  or  vice.    We 
have  nothing  analogous  to  the  interdiction  of  the  Scotch  law,  which,  on  the 
application  of  the  connections  of  the  party,  or  at  the  instance  of  the  party 
himself,  conscious  of  his  imbecility,  imposes  certain  restraints  on  the  ex- 
penditure of  his  heritage.   Here  it  is  not  legally  possible  for  even  a  donor  to 
create  an  unalienable  trust  in  favour  of  the  donee  (not  being  a  married  wo- 
man) for  personal  maintenance,  (tupra,  83) ;  much  less  can  the  prapiietor 
create  a  trust  of  that  nature  in  favour  of  himself.  Dispositions,  with  whatever 
solemnities  perfected,  by  which  the  owner  of  property  as  his  own  voluntaiy 
act,  professes  to  renounce  his  proprietary  rights  and  to  veat  ihem  in  trustees, 
with  the  view  of  remedying  or  averting  the  consequences  of  his  past  or 
future  improvidence,  are  to  be  considered,  in  point  of  legal  constmetion  and 
efiect,  merely  as  the  wise  resolutions  of  to-day  liable  to  be  recalled  and 
annulled  by  the  returning  folly  of  to-morrow.    But  though  the  purposes  of 
such  dispositions  cannot  in  strictness  of  law  be  secured,  yet  by  removing 
the  property,  under  the  sanction  of  legal  forms,  firom  the  immediate 
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the  receipt  whereof  is  hereby  acknowledged,  the  said  \_f€&ff6r\  operative  wonif . 

Hath  given,  granted  and  enfeofled,  and  by  these  presents 

Doth  give,  grant,  enfeoff  and  confirm  unto  the  said  \J'eoffee8] 

and  their  heirs,  All  [^parceW]  (of  which  said  hereditaments  Parcels. 

the  said   \J^^offof\  is  seised  in  fee  simple   in  possession)^ 

Together  with  all  the  rights,  members  and  appurtenances 

thereunto  belonging :  And  also  all  the  estate,  right,  title  and  ah  estatf.  &c. 

interest  at  law  or  in  equity  of  the  said  [Jeoffor]^  in  or  to  the 

said  hereditaments  and  premises  and  every  part  thereof,  with 

their  appurtenances,  And  all  deeds  and  muniments  in  his  Deeds,  &c. 

possession  or  power  relating  thereto,  To  hays  and  to  hold  Habendum. 

the  said  hereditaments  and  premises  hereby  granted  and 

enfeofied  or  intended  so  to  be,  with  their  appurtenances,  unto  To  Usks,  viM. 

the  said  \^feoffee$\  and  their  heirs  (44);  Nevertheless,  To  j^ffor  al!d'wire 

ahall  by  deef) 

■      '     ■  '  ■         ■  ■*■  appoint) 

sion  of  the  owner,  they  are  found  capable  of  interposing  a  considerable 
check,  and  are,  therefore,  not  unfrequently  adopted  in  practice. 

(43)  It  iB  not  necessary  to  the  validity  of  a  conveyance  at  common  law  Nomimil  consider 
that  any  consideration  should  be  given  or  expressed.    The  only  use  of  the  ^^  ^°'* 
nominal  consideration  expressed  in  the  text  is  to  render  the  deed  capable  of 

operating  as  a  bargain  and  sale,  if  inrolled  within  six  lunar  months  from  the 

date,  pursuant  to  the  stat.  27  Hen.  8,  c.  16.     But  in  most  cases  the  inten-  Conveyances  to 

tion  would  be  defeated  by  giving  ihat  operation  to  assurances  designed  to  bargains  and  sales, 

take  efifect  by  transmutation  of  possession.    Thus  the  precedent  in  the  text, 

operating  as  a  bargain  and  sale  of  the  vse^  instead  of  a  feoffment  l)f  the 

land,  would  vest  the  legal  fee  in  the  persons  named  as  feoffees,  and  the  Iimi> 

tations  purporting  to  be  uses  would  confer  only  equitable  interests.    Besides, 

although  the  use  may  be  bargained  and  sold  to  A.  for  life,  with  remainder 

to  B.,  it  cannot  be  bargained  and  sold  to  such  persons,  and  in  such  manner, 

as  A.  shall  appoint ;  so  that,  for  example,  the  power  of  appointment  which 

forms  part  of  the  ordinary  limitations  to  prevent  dower,  could  not  be  created 

by  way  of  bargain  and  sale. 

(44)  By  this  conveyance  the  possession  of  the  land  is  transferred  to  the  ^^  **»«  »«l*l*»  ^ 
feoffees,  to  hold  to  them  and  their  heirs ;  they  have  consequently  the  legal 

seisin  of  the  fee  as  joint  tenants.  The  words  "  and  their  heirs,"  are  used  to 
denote  the  quantity  of  estate  (viz.  the  fee)  requisite  to  supply  the  uses,  as  these, 
io  point  of  legal  effect,  can  only  be  commensurate  with  the  seisin,  so  that  if 
the  conveyance  were  made  to  A.  (without  words  of  inheritance)  to  the  use 
of  B.  and  hit  heirs,  then,  as  A.  would  be  seised  for  life  only,  the  use  would 
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and  for  such  uses,  estates,  intents  ttnd  purpoicsy  and  in  such 
manner  as  the  said  \j€offor\  and  [chruUan  name]  his  wife, 
at  any  time  or  times,  by  any  deed  or  deeds  (either  with  or 
without  power  of  revocation  and  new  appointment)  to  be  exe- 
cuted by  them,  in  the  presence  of  and  to  be  attested  by  one 
or  more  witness  or  witnesses,  shall  jointly  appoint,  And  in 

—BM  of  feoffor  for  de&ult  of  such  appointment,  To  the  use  of  the  said  {fioff9r\ 

and  his  assigns  during  his  natural  life  without  impeachment 
/  oi  waste ;  And  after  the  determination  of  that  estate  by  any 

— nie  or  traitcM  I  means  in  his  life-time,  To  the  use  of  the  said  [Jeoffeei\  and 

•op^rteontiDgti^  their  heirs  during  the  natural  life  of  the  said  [Jcpffof']^  upon 

trust  to  support  the  contingent  remainders  hereinafter  limited, 
but  to  permit  the  said  \_fooffor\  and  his  assigns  to  receive  the 
rents  and  profits  of  the  said  hereditaments  and  premises 
during  his  natural  life.  And  afler  the  decease  of  the  said 
[Jeoffor\  To  the  use  of  the  said  [feoffor's  mfe']  and  her 
assigns  during  her  natural  life  without  impeachment  of  waste; 
And  after  the  determination  of  that  estate  by  any  means  in 

— QM  of  traitoes    her  life-time.  To  the  use  of  the  said  \  feoffees]  and  their  heirs 

dorlDg  ber  life,  L-/    Jf       J 


of  feoffor's 
wife  for  life, 


coofer  upon  B.  and  his  heiiB  (the  hort  taking  as  special  occupants)  an 
estate  pur  auter  vie,  (i.  e.  for  the  life  of  A.)  The  kabendnm  is  usuaUy 
made  to  the  feoffees  or  relessees  to  uses,  and  their  hein,  and  not  to  them, 
their  heirs  and  auigm;  and  there  seems  to  be  a  propriety  in  this,  inasmuch 
as  they  have  but  a  momentary  title.  The  attraction  of  the  uses,  as  km^- 
mtiied  (if  such  an  expression  be  allosgrable)  by  the  statute,  instantly  draws 
the  possession  from  the  feofiees  or  relessees,  and  executes  it  in  the  objects  ol 

Reralting  naei.       the  limitations.    If  no  use,  or  only  contingent  or  future  uses,  were  limited, 

then,  in  the  absence  as  well  of  a  valuable  consideration  moving  from,  or  on 
behalf  of  the  feoffees  or  relessees,  as  of  an  apparent  intent  to  be  answered 
by  vesting  the  estate  in  them,  the  use  would  instantly  result  to  the  feoAir  or 
relessor,  who  would  be  reinstated  in  his  former  ownership,  (but  see  3  &  4 
Will.  4,  c.  106,  s.  3) :  so,  if  the  use  were  limited  for  particular  estates,  as 
for  life  or  in  tail  only,  the  use  of  the  ultimate  fee  would  result,  (tuprk,  187). 

Abate  of  the  word  It  is  a  common  error  to  express  the  grant,  or  the  habendum,  as  made  to  the 

grantees,  and  Hie  survivor  of  thim,  &c.  thus  giving  to  the  conveyance  a 
contingent  aspect.  The  word  survivor  is  a  rock  on  which  the  framers  both 
of  deeds  and  wills  are  very  apt  to  split,  as  the  reports  abundantly  prove. 
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during  th6  life  of  the  said  [feoffor's  mife],  (45)  Upon  Trust  to 
support  the  contingent  remainders  hereinafter  limited,  yet 
nevertheless  to  permit  the  said  [feoffor's  nfife]  and  her  assigns 
to  receive  the  rents,  issues  and  profits  of  the  said  heredita- 
ments and  premises  during  her  natural  life ;  And  after  the 
decease  of  the  said  [feoffor's  mfe],  To  the  use  of  the  child  if  — ow  of  euidren 

L^     i*f  ^  1/    J  ^  feoffor  and  wMSt 

only  one,  or  the  children  if  more  than  one,  of  the  said  feoffor  in  oommoa  in  fM* 

and  [christian  name']  his  wife,  and  if  more  than  one  to  take  in 

equal  shares  as  tenants  in  common,  and  the  heirs  (46)  and 

assigns  of  such  child  or  respective  children :  And  in  case  any  —with  crou  eze- 

-7  ,.,1  1111*11  cntoiy  limlutlooi 

of  the  said  chudren  shall  die  under  the  age  of  twenty-one  years  between  Uiem  in 
without  leaving  issuie  living  at  his,  her  or  their  death  or  respec- 
tive deaths,  then  as  to  as  well  the  share  hereinhefore  limited 
to  each  child  so  dying  as  the  share  or  shares  limited  to  such 
child  by  this  executory  limitation,  To  the  use  of  the  other,  if 
only  one,  or  the  others,  if  more  than  one,  of  the  said  children, 
and  if  more  than  one  to  take  as  aforesaid,  and  the  heirs  and 
assigns  of  such  other  or  others  respectively ;  but  in  case  there 
shall  be  no  child  of  the  said  [feoffor]  and  [christian  name]  his 
wife,  or  no  such  child  who  shall  attain  the  age  of  twenty-one 
years,  or  who  dying  under  that  age  shall  leave  issue  living  at 
his  or  her  death,  To  the  use  of  the  said  [feoffor]^  his  heirs  — qm  of  feoffor  in 
and  assigns  for  ever.     And  the  said  [feoffor]  for  himself,  his  CoTenants  bj 
heirsy  executors  and  administrators,  hereby  covenants  with  ' 

the  said  f  feoffees]  and  their  heirs,  that  the  said  hereditaments  — ^oi«t  enjoy. 

*••'•*'-'  meot  according  to 

and  premises  hereby  enfeoffed  or  intended  so  to  be,  shall  or  ^^  limiutiont, 
may  at  all  times  henceforth  be  peaceably  held  and  enjoyed, 

(45)  This  second  limitation  to  tritttees  is  not  necessary  to  preserve  the  limiution  to  tnm. 
contingent  remainders,  but  it  protects  the  wife  against  the  consequences  of  p         e. 
an  inadvertent  act  of  forfeiture. 

(46)  The  expense  and  inconvenience  of  fines  and  recoveries  brought  limi-  Tenancy  in  com- 
tations  to  children  as  tenants  in  common  in  tail,  with  cross  remainders  in  ctom  remtlndera. 
tail«  into  disrepute.    In  every  point  of  view,  limitations  in  fee,  with  cross 
executory  limitations,  are  to  be  preferred.    Indeed,  where  a  small  estate  is 

to  be  distributed  among  several,  the  better  plan  is  to.  impress  it  with  a  trust 
tor  conversion,  and  settle  the  produce. 
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and  the  rents  and  profits  thereof  be  received  according  to  the 
limitations  hereinbefore  contained,  without  any  eviction,  in- 
terruption  or  denial  from  or  by  the  said  [Jeoffor],  or  any 
person  or  persons  rightfully  claiming  or  to  claim  through, 
under  or  in  trust  for  him,  or  through  or  under  any  of  his 
ancestors :  Free  and  clear  or  by  the  said  {Jeofforl,  his  heirs, 
executors  or  administrators,  effectually  kept  indemnified  from 
or  against  all  former  or  other  estates,  titles  and  incumbrances 
created  or  occasioned  by  the  said  [^feoffor],  or  any  person  or 
persons  claiming  or  to  claim  through,  under  or  in  trust  for 
him,  or  through  or  under  any  of  his  ancestors,  or  by  his  or 
their  or  any  of  their  acts,  detaults,  privity  or  procurement. 
And  further,  that  the  said  [J^^offor]  and  every  person  right- 
fully claiming  or  to  claim,  through,  under  or  in  trust  for  him, 
or  through  or  under  any  of  his  ancestors,  will,  at  any  time  or 
times,  at  the  request  and  costs  of  any  person  or  persons  for 
the  time  being  entitled  to  any  estate  or  interest  under  the 
limitations  aforesaid,  make,  do  and  execute  every  such  act, 
deed,  conveyance  or  assurance  for  more  effectually  limiting 
the  said  hereditaments  and  premises  or  any  part  of  the  same, 
with  the  appurtenances,  to  the  uses  aforesaid,  or  such  of  them 
as  shall  be  subsisting,  according  to  the  true  intent  of  these 
presents,  as  by  the  person  or  persons  making  such  request, 
or  his,  her  or  their  counsel  in  the  law,  shall  be  reasonably 
advised  and  required,  and  as  shall  be  tendered  to  be  made, 
done  or  executed.  [For  powers  of  attorney  to  deliver  and 
receive  seisin,  vide  p.  198,  supra.]     In  Witness,  &c. 


*^*  For  form  of  Memorandum  of  livery  to  be  indotsedt 

vide  p.  SOO,  supra. 
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No.  14. 

Settlement,   by   Heai^f  ofid  VitUait,    in  contemplation  of 
Marriage,  to  Uses  in  Strict  Settlement, 

This  Indenture,  made  the day  of ,  in  the  year  Parties. 

of  our  Lord ,  BetwecD  [relessor"],  of,  &c.  of  the  first  part, 

[intended  wife  of  relessor^  of,  &c.  of  the  second  part,  [re- 

lesseea^  of,  &c.  of  the  third  part,  and  [trustees  of  term  for 

seeming  jointure,  and  raising  ^portions'],  of,  &c,  of  the  fourth 

part.     Whereas  a  marriage  has  been  agreed  upon  and  is  in-  Rkcitals 

tended  shortly  to  be  solemnized  between  the  said  [relessor']  —of  intended 

and  [intended  nife].     And  whereas,  upon  the  treaty  for  the  -^  Agreement  to 

said  intended  marriage,   it   was   agreed  that  the  heredita-' which  ihe  intended 

.  .,1  11  o    t  'jpf  T    ^•"•band  Is  seised 

ments  hereinaner  described,  and  whereof  the  said  [relessor \  \n  ree. 
is  seised  in  fee  simple  in  possession,  free  from  incumbrances, 
should  be  settled  to  the  uses,  upon  the  trusts,  and  with  and 
subject  to  the  powers  and  provisions  hereinafter  expressed  or 
contained.  Now  this  Indenture  Witnesseth,  that  in  pur-  Tistatum. 
suance  of  the  said  recited  agreement,  and  in  consideration  of 
the  said  intended  marriage,  and  also  in  consideration  of  10^. 
paid  by  the  said  [relessees']  to  tlie  said  [relessor'],  on  the  exe- 
cution of  these  presents,  the  receipt  whereof  is  hereby  acknow- 
ledged, The  said  [relessor],  with  the  privity  and  approbation 
of  the  said  [intended  wife],  Hath  granted,  bargained,  sold,  operative  words. 
released  and  confirmed,  and  by  these  presents  Doth  grant, 
bargain,  sell,  release  and  confirm  unto  tlie  said  [relessees]  and 
their  heirl^  (in  the  actual  possession  of  the  said  [relessees] 
now  being  by  virtue  of  a  bargain  and  sale  thereof  made  to 
them  by  the  said  [relessor],  in  consideration  of  5s,,  by  inden- 
ture bearing  date  the  day  next  before  the  day  of.  the  date  of 
these  presents,  for  one  year,  to  be  computed  from  the 
day  next  before  the  day  of  the  date  of  the  said  inden- 
ture of  bargain  and  sale,  and  by  force  of  the  statute  made 
for  transferring  uses  into  possession,)  All  [parcels].  To-  Parceii, 
gether  with  all  the  rights,  members  and  appurtenances 
whatsoever,  to  the  said  hereditaments  and  premises,  or  any 
part  or  parts  thereof  belonging,  or  in  anywise  appertaining. 
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[part  n. 


An  ettate,  Ac. 


Deeds,  &c. 


Hassiiduh. 


Usu,  Tia. 


— DM  of  tuMband 
Id  fee  till  mar- 
riace. 


for  lecariBg 
rent-charge  to 
trnitees  for  In- 
tended wifc't  |rfn« 
money. 

EzecQtory  niet. 


And  also  all  the  estate,  right,  title,  interest,  daim  and  demand, 
at  law  or  in  equity,  of  the  said  [relessar],  in,  to,  out  of  or 
upon  the  said  hereditaments  and  premises,  and  every  part 
thereof,  with  their  appurtenances.  And  also  all  deeds  and 
writings  relating  to  the  title  of  the  said  [relessor]  to  the  said 
hereditaments  and  premises,  or  any  part  thereof,  now  in  his 
custody  or  power.  To  have  and  to  hold  the  said  manors  and 
other  the  hereditaments  and  premises  herehy  released  or 
otherwise  assured,  or  intended  so  to  be,  with  their  appurte- 
nances, unto  the  said  [relessees]  and  their  heirs.  Neverthe- 
less, TO  THE  USES,  upou  the  trusts,  and  with  and  subject  to 
the  powers  and  provisions  hereinafter  expressed  or  contained, 
(that  is  to  say,)  To  the  use  of  the  said  [relessor],  his  heirs 
and  assigns,  until  the  said  intended  marriage  shall  be  solem- 
nized, and  immediately  afVer  the  solemnization  thereof,  To 
THE  USE  (47)  and  intent  that  the  said  [relessees"],  their  execu- 


Claitiflcalion  of 


(47)  This  limitatioDi  and  all  the  subsequent  limitations,  are,  with  refer- 
ence to  the  limitation  to  the  use  of  the  relessor  in  fee  till  the  marriage, 
shifting  or  executory  uses.  The  powers  of  leasing,  jointuring,  &c.  likewise 
belong  to  the  same  comprehensive  class  of  limitations,  which,  though  known 
under  the  various  appellations  of  shifting,  executoiy,  secondaiy,  springing 
and  future  uses,  all  acknowledge  one  leading  principle.  Uses  may  be  shortly 
divided  into  vested,  contingent,  and  executory  ; — first,  a  vested  use  confers 
a  legal  ettatt,  as,  when  land  is  limited  to  the  use  of  A.  for  life ;  secondly, 
a  contingent  use  confers  a  legal  right,  answering  to  a  contingent  remainder 
at  the  common  law,  as,  when  a  limitation  to  the  use  of  A.  for  life  is 
followed  by  a  limitation  to  the  use  of  his  unborn  children  in  tail ;  and, 
thirdly,  an  executory  use  confers  also  a  legal  right,  answering  to  an 
executory  devise,  as  when  a  limitation  to  the  use  of  A.  in  fee  is  defeasible 
by  a  limitation  to  the  use  of  B.,  to  arise  at  a  future  period,  or  on  a  given 
event  This  third  class  may  be  infinitely  subdivided ;  but,  however  widely 
those  limitations  which  depart  from  the  rules  of  tenure  may  appear  to  dififer 
among  themselves,  it  will  be  found  upon  examination  that  the  common 
point  of  difference,  namely,  non-conformity  to  the  ancient  law,  is  the  essen- 
tial characteristic  of  each.  They  all  take  efiect  by  divesting,  wholly  or 
partially,  the  vested  fee,  being  neither  dependent  on  the  estate,  nor  destmcti« 
ble  by  the  act  of  any  preceding  taker. 
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ton,  admiiiistrators  and  assigns,  may,  during  the  term  of 
ninety-nine  years,  to  be  computed  from  the  day  of  the  date 
of  these  presents,  if  the  said  [intended  wife]  and  the  said 
[relenor],  her  intended  husband,  shall  both  so  long  live,  re- 
ceive out  of  the  rents  and  profits  of  the  said  hereditaments,  a 

yearly  rent  charge  of  £ ,  of  lawful  British  money,  dear 

of  land  tax  and  all  other  deductions,  by  equal  quarterly  por- 
tions, on  the  25th  day  of  March,  the  24<th  day  of  June,  the 
29th  day  o£  September,  and  the  2^th  day  of  December  in 
every  year,  the  first  quarterly  portion  to  be  paid  on  such  of 
the  said  days  as  shall  happen  next  after  the  solemnization  of  . 
the  said  intended  marriage.  AtAnd  to  this  furthee  use  and  Power  or  ditircM. 
intent,  that  when  and  so  often  as  the  said  yearly  rent-charge  "^ 

shall  be  in  arrear  for  twenty-one  days  after  the  same  shall 
become  due,  it  shall  be  lawful  for  the  said  [relessees],  their 
executors,  administrators  or  assigns,  to  enter  upon  the  said 
hereditaments  and  distrain  for  the  arrears  of  the  said  yearly  ^- 
rent-charge,  and  the  distresses  then  and  there  found  to  dispose 
of  according  to  law,  in  order  that  such  arrears  and  all  inci- 
dental costs  and  expenses  may  be  satisfied.  And  to  this  Power  or  entry. 
FUHTHER  USE  Rud  intent,  that  when  and  so  often  as  the  said 
yearly  rent-charge  shall  be  in  arrear  for  thirty  days  after  the 
same  shall  become  due,  it  shall  be  lawful  for  the  said  [re* 
lessees],  their  executors,  administrators  or  assigns,  •  without  o 
any  formal  demand,  to  enter  into  the  possession  of  the  same 
hereditaments,  or  any  part  thereof,  in  the  name  of  the  whole, 
and  take  the  rents  and  profits  thereof,  until  such  arrears  and 
all  incidental  costs  and  expenses,  together  with  so  much  of 
the  said  yearly  rent-charge  as  shall  grow  due  during  such 
poasession,  shall  be  satisfied,  such  possession  to  be  without 
impeachment  of  waste. -f  And  it  is  declared  that  the  said  Tmitoprpio- 

.  money. 

[reUssees"],  their  executors,  administrators  and  assigns,  shall 
stand  possessed  of  die  said  yearly  rent-charge  upon  trust 
to  pay  the  same  into  the  proper  hands  of  the  said  [intended 
wife],  or  to  any  agent  or  agents  authorised  by  writing  under 
her  hand  to  receive  the  same,  in  order  that  she  may  enjoy 
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the  same  for  her  separate  use,  exempt  from  the  control,  debts 

and  engagements  of  her  said  intended  husband.     And  it  is 

declared  that  the  receipts  of  herself,  or  such  agent  or  agents 

*     as  aforesaid,  shall  be  discharges  to  the  trustees  or  trustee  for 

the  time  being,  of  the  said  yearly  rentM^harge  for  the  payments 

thereof.  And  it  is  further  declared,  that  she  shall  not  have  any 

power  to  alien  or  anticipate  the  same  rent^charge.  Provided, 

tio  "«aM'"iJre«ri  ^^**  '^  **  "^7  ^*™®  ^'  timcs,  tlirough  the  wilful  default  of  the 

be  n?.^?*"^  ^     B^^^  [intended  rvi/e']  and  her  trustees  there  shall  be  more  than 

two  years'  arrears  of  the  last  mentioned  yearly  rent-charge, 
then  the  amount  of  two  years*  arrears  only  shall  be  recover- 
able, and  the  residue  of  the  arrears  shall  sink  into  the  inherit- 
ance of  the  said  hereditaments  and  premises,  and  the  said 
trustees,  and  all  other  persons,  shall  be  exonerated  from 
liability  in  respect  thereof.  And  subject  to  the  said  yearly 
rent-charge  and  the  powers  and  remedies  for  raising  the 
same,  To  the  use  of  the  said  [relessor]  and  his  assigns 
—mv  of  iiiicmicd  durinff  his  life,  without  impeachment  of  waste.  (48)     And  im- 

hiiAbaml  for  life,  ^  .  . 

mediately  afler  the  determination  in  his  lifetime  of  the  estate 
-u»  of  tiiiMers    herinbeforc  limited  to  him.  To  the  use  of  the  said  [relessees]^ 

l«>  preserve  contiii-  •" 

(cDt  r*;inHindcr«,    their  executors  and  administrators,  during  the  remainder  of 

the  natural  life  of  the  said  [relessor],  Upon  Trust  to  preserve 
the  contingent  remainders  hereinafter  limited,  but  to  permit 
the  said  [relessor^  and  his  assigns  to  receive  the  rents  and 

—OSes  for  securing  profits  of  the  said  hereditaments  and  premises.  ^  And  imme- 

Joiniore  rent-  j«        i         a  i 

charge  to  iBtendcd  diately  after  the  decease  of  the  said  [relessor]^  To  the  use 

and  intent  that  the  said  [intended  nnfe"],  if  she  shall  survive  the 

Equitable  waeic  -       (48)  It  is  equitable  waiBte  in  a  tenant  for  life  to  cut  timber  "  plauted  or 

oruamemal  .  •      >-».       i  .         ,  .  « 

timber.  growing  for  ornavient. '    On  this  subject  see  Strathmore  v.  Anre*,  2  Bro. 

C.  C.  88  ;   Wiiliamt  v.  Macnamara,  8  Ves.  7.0 ;  MarquU  of  Downdiirt  v. 

Lady  Sandys,  6  Ves.  167 ;  Lord  Tamworth  v.  Lmd  Ferrers,  6  Ves.  419 ; 

Day  V.  Merry,  16  Ves.  375;  and  Burgess  v.  Lamb,  16  Ves.  174.     It  seems 

desirable,  in  order  to    prevent  the    family  quarrels  which  are  loo  often 

^  engendered  between  tcnauts  for  life  and  remainder-men,  that  powers  more 

extensive  than  those  which  arc  commonly  given  should  be  confided  to  teoanU 

for  life.     Sec  n.  49,  iu/ra. 
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said  [relessor],  and  her  assigns  may,  during  the  remainder  of 
her  life,  receive  out  of  the  rents  and  profits  of  the  heredita- 
ments hereby irdfiased^  or  otherwise  assured  or  intended  so  to  / 

be,  a  yearly  rent-charge  of  £ of  lawful  British  money,  clear        ' 

of  all  land-tax  and  other  deductions,  on  the^diys  appointed  ^ 
for  payment  of  the  yearly  rent 'first  hereinbefoip  limited,  the 
first  quarterly  portion  to  be  paid  on  such  of  the!  same  days  as 
shall  happen  next  afler  the  decease  of  the  siid  [relessor]^ 
with  the  like  powers  and  remedies  as  are  given  for  securing 
the  yearly  rent-charge  first  hereinbefore'  liroitea.%AKD  it  is  —in  bar  or  dower, 
declared,   that    the    yearly  rent-charge  lastly   hereinbefore 
limited,  shall  be  accepted  by  the  said  [intended  wife]  for  her 
jointure,  and  in  bar  of  dower,  thirds  and  freebench,  out  of 
the  freehold,  copyhold  and  customary  tenements  and  heredita- 
ments of  which  the  said  [relessor]  shall  be  seised  or  possessed 
during  the  intended  coverture.     And  subject  to  the  yearly 
rent-charge  lastly  limited,  and  to  the  powers  and  remedies 
for  securing  the  same,  To  the  use  of  the  said  [releasees],  — use  or  irustcci 
their  executors,  administrators  and  assigns,  for  the  term  of 
500  years,  to  be  computed  from  the  day  of  the  date  of  these 
presents,  without  impeachment  of  waste,  Upon  the   trusts 
hereinafler  declared.     And  from  and  immediately  after  the 
expiration  or  other  sooner  determination  of  the  same  term, 
and  in  the  meantime  subject  thereto  and  to  the  trusts  thereof. 
To  THE  use  of  the  first  and  every  other  son  (49)  successively  — «««  of  first  and 

01  her  Bona  of 
__^__________^___^______________^_______^__^____^_^^______________________  intended  marriage 

in  tail  male, 

(49)  Upon  treaty  for  a  marriage  between  a  private  gentleman,  seised  in  Terms  of 

fee  of  considerable  family  estates,  which  had  never  been  the  subject  of  a  intended  iiusband 

strict  settlement,  and  a  lady  possessed  of  a  money  portion,  proposals  were  proprietor.'^and'  " 

submitted  by  the  lady's  advisers  for  a  settlement  of  the  intended  husband's  ^^  1*^7  brings 
'  '  ^  money  portion. 

estates,  providing  pin-money  and  a  jointure  for  the  lady,  and  entailing  the 
estates  upon  the  issue  male  of  the  marriage ;  the  husband  receiving  the 
portion y  but  securing  its  return  to  the  lady's  family,  on  a  contingent  event, 
by  a  charge  upon  his  estates.  These  proposals  elicited  from  the  counsel 
of  the  intended  husband  observations  to  the  following  eflect : — "  Where  the 
gentleman  is  a  landed  proprietor,  and  the  lady  possessed  of  a  money' portion, 
it  is  a  very  usual  arrangement  for  the  gentleman  to  receive  the  portion,  and 
secure    a  provision  for  the  lady  by  way  of  jointure,  or  of  pin-money  and 
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of  the  said  [relusor]  by  the  said  [intended  ni/e]  in  remainder. 


jointure,  out  of  his  estate.  But  on  such  arrangements,  it  is  generaUy 
udfsred,  unless  the  portion  be  larg<e,  that  the  lady  porchases  the  provi- 
sion made  for  her  by  the  absolute  reUnquishment  of  her  portion.  Hera 
th^  pin-money  and  jointure  proposed  to  be  secured  much  exceed  the 
value  of  the  lady's  fortune,  and  the  lady's  friends  ought  not,  therefore,  to 
contemplate  the  return,  in  any  event,  of  her  fortune  to  the  members  of  her 
own  family.  The  proposals  extend  to  a  strict  settlement  by  the  gentleman 
upon  the  first  and  other  sons  of  the  maniage,  which  settlement,  however,  it 

is  now  understood,  is  to  be  limited  to  a  net  rental  of  £ a  year.    It  will 

appear  from  the  preceding  observatioos,  that  where  the  relative  circiuDataiices 
of  the  parties  are  such  as  in  the  present  case,  a  strict  settlement  of  the 
gentleman's  estate  does  not  ordinarily  enter  into  the  arrangement,  wfaidb 
begins  and  ends  with  his  taking  the  lady's  fortune,  and  imposing  an  equivm* 
lent  pecuniary  charge  upon  his  estate.  The  proposals  seldom  go  further, 
unless  there  is  hereditary  rank  or  title  to  be  supported,  or  it  is  in  contempln* 
tion  to  found  a  family.  The  former  of  these  circumstances  does  not  ezisA 
in  this  case,  and  the  latter  would  require  a  settlement  of  the  bulk  of  the 
CouidcratioDBon  estates.  The  policy  of  such  settlements  is  extremely  questioniible.  It  is 
■trictsettiemeiiu.    difficult  to  refer  them,  in  the  absence  of  both  the  motives  already  ii 


to  any  rational  principle.  The  present  possessor  has  the  absolute  dominion  ; 
his  character  is  known,  his  right  unquestionable.  He  is  asked  to  reduce 
himself  to  a  mere  tenant  for  life  in  favour  of  an  unborn  son,  of  whoae  cha- 
racter nothing  can  be  predicated,  and  who,  if  he  can  be  said  to  have  any  rigbt, 
cannot  possibly  have  a  preferable  righL  At  no  very  distant  period,  die  abso- 
lute dominion  must  be  confided  to  somebody,  and  why  should  confidence  be 
reposed  in  the  unborn  child  rather  than  the  living  parent  1  Such  a  settl»> 
ment  has  no  tendency  to  protect  or  benefit  the  father,  whose  advantage  and 
comfort  ought  first  to  be  consulted.  It  does  not  shield  him  torn  the  conse^ 
quencee  of  his  own  imprudence.  On  the  contrary,  if  his  expenditaie  shonld 
in  any  instance  exceed  his  income,  he,  as  a  mere  tenant  for  life,  is  in  daaget 
of  being  obliged  to  borrow  upon  aniiuity ;  a  process  which,  once  begna, 
proceeds  generally,  and,  indeed,  almost  necessarily,  to  the  complete  exhaas- 
tion  of  his  life  income.  But  it  may  be  urged  that  the  settlement 
the  inheritance  for  the  son,  or—- his  committee  or  creditors.  The  son 
be  an  idiot  or  a  spendthrifiL  He  may  be  tempted  to  niae  money  by  pmti 
•kit ;  to  levy  a  fine,(a)  and,  by  that  means,  acquire  a  base  fee,  in  his  fetber^ 
lifetime.  If  to  these  not  improbable  results,  we  add  all  the  femily  lends 
generated  between  the  tenant  for  life  and  remainder-man,  in  regard  to  the 

(a)  For  the  new  law,  vu/<  supra,  121. 
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one  after  another,  and  the  heirs  male  of  the  body  of  each 

«ijoyaeBt  ud  managemeot  by  the  fDimcr  of  duil  fitite  whidi  wm  once 
hb  owB,  paituraUriy  with  lefiBrenco  to  tlM  oatting  of  tinber,  tlie  disadvaa- 
Ug0t  of  Urns  fettering  the  dominioo  will  appetr  gitttly  to  prepondenle.  At 
beat,  nch  a  lettlement  is  a  Bpecalatioo ;  at  moult,  it  is  i1m  oecasion  of  dis- 
tms,  profligacy,  and  domestic  dtscoid,  eadiagi  not  unffequeatly,  as  the 
Chancery  reports  bear  witness,  in  obstiBato  litigation,  ruiaotts  alike  to  the 
pnoe  spd  to  the  property  af->he  fcn^ly.    Sometimes  the  fether  eftcts  aa 
anangement  with  the  eldest  son  on  bis  coming  of  age ;  the  son  stipulating 
fiv  aa  immediato  provision  in  the  shape  of  an  annnity,  the  iaiher  for  a  gross 
earn  to  satisfy  his  cfeditors,  or-to  portion  his  yomiger  childien,  and  for  a  re- 
aettlemeat  of  the  estate*    This  arrangement,  perhaps,  is  brought  about  by 
means,  or  imposes  tenM,  which,  in  the  eye  of  equity,  render  it  a  fraud  upon 
^  SOB ;  and  hese  we  have  another  source  of  litigation.    If,  however,  a', 
strict  settlement  ehould  be  deemed  expedient,  the  objections  alrsady  urged 
■sy  be  in  aooM  degree  obviated  by  reserving  to  the  settlor  a  power  of 
appointing  to  any  of  the  sons  or  issue  male  of  the  marriage  for  any  estate 
or  ialeMst ;  and  he  should  also  be  invested  with  ample  powers  and  discretion 
im  segard  to  leasing,  as  well  for  husbandry  as  for  mining  purposes,  and  in 
fagaid  to  timber,  buildings,  alterations,  &c."    The  power  of  appointing 
reoomonended  in  the  preceding  extract,  may  be  in  the  following  form  : —  '. 
"  To  THx  vsB  of  all,  or  of  any  one  or  more  exclusively,  of  the  sons  or  other  Power  or  appoint- 
"  issue  male  of  the  said  intended  marriage,  (such  other  issue  to  come  into  o1hcHMii«'iii«1e. 
being  in  the  lifetime  of  the  said  \rele$Ktr],)  lor  such  estate  or  estates,  in 
eoch  shares,  subject  to  such  limitations,  and  in  wdk  manner,  in  all  re- 
spects, as  the  said  Irtletior,']  by  any  deed  or  deeds,  revocable  or  irrevocable, 
to  be  executed  by  him,  in  the  presence  of,  and  attested  by  one  or  more 
vritaefle  or  witnesses,  or  by  his  last  will  and  testament,  or  any  testamentary 
'*  wiiling  signed  and  published  by  him  in  the  presence  of,  and  attested  by 
"  one  or  more  vritness  or  witnesses,  shall  appoint ;  and  in  default  of  appoint* 
"  nscat,  and  subject  to  any  partial  appointment.  To  the  use,"  £cc.    Where 
aneh  a  power  is  inserted,  and  portions  are  provided  for  younger  children, 
the  clauses  relating  to  the  portions  should  of  course  be  so  framed,  as  tp 
eaclnde  aa  appointee  under  the  power. 

The  jurisdiction  assumed  by  the  Court  of  Chancery  in  settling  the  pro-  SettlemeDU  ob 
perty  of  a  ward  marrying  without  the  Chancellor's  approbation,  so  as  not  {"^chancery.^*'^* 
aaepeijr  to  sequestrate  the  capital  in  favour  of  the  unborn  children,  but  even 
t0  deprive  the  owner  of  the  power  of  giving  a  life  interest  to  the  ollending 
party,  dees  appear  to  be  most  arbitrary,  unjust  and  impolitic.  Surely,  it  is 
fit  that  a  testamentary  power  of  appointing  a  life  interest  should  at  least  be 
cooceded.    Why  not,  indeed,   an  absolute  testamentary  power  over  the 
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such  son,  every  elder  son  and  the  heirs  male  of  bis  body 

cafMbil  1  On  wbat  principle  does  the  Court  proceed  in  denying  tha  in- 
^uential  power — ^in  stripping  the  injured  party  of  every  atom  of  that  doni- 
nion  which  might  be,  and  ought  to  be,  employed  as  the  means  of  purchuiog 
peace  or  rewarding  kindness,  while  an  obdurate  settlement  plants  pcipetnai 
jealousy  and  discord  T  It  signifies  but  little  that  the  property  it  lecaied  to 
the  chUdren,  if  it.be  unjustly  taken  from  the  parent.  To  give  the  captal. 
against  or  without  the  owner's  con^nt,  to  his  children,  is  not  to  prewnre, 
but  to  confiscate  the  property ;  it  is  not  protection,  but  deprivation.— Is  a 
late  case,  Simson  v.  /ones,  (9  Jarm.  Convey.  40,)  it  was  h^,  upon  no- 
answerable  grounds,  that  a  female  infant  was  not  bound,  even  as  to  per- 
sonal property,  given  jLo  her  separate  use(a)  by  a  settlement  made  onder  tlie 
sanction  of  the  Court,  but  that  on  arriving  at  majority  she  might  lepndiite 
the  settlement.  And  the  same  authority  denies  validity  in  every  case  In  tlie 
settlement  on  marriage  of  the  personal  property  (for  as  to  real  estate  the 
point  has  long  been  at  rest)  of  an  infant,  except  as  against  the  adalt  hat- 
band of  a  female  infant  in  respect  of  his  marital  interest. 
Popular  errors  As  this  note  has  touched  upon  a  question  of  policy,  and  as  sooie  cnide 

genu^ure*  auJf""^  notions  are  abroad  on  a  kindred  and  popular  topic— the  practical  inflaeoce 
cnuus.  Qf  jjjg  jj^^  jjf  primogeniture  and  entaila~-the  reader  will,  perhaps,  eia« 

the  introduction  of  the  following  remarks,  which  were  originally  appended 
to  an  occasional  tract,  and  designed  to  give  a  juster  direction  to 


opinion. 

"  What  then  is  the  actual  effect  of  these  laws?  Suppose  the  Dnke  of 
Northumberland  were  to  die  absolutely  possessed  of  landed  estates,  pro- 
ducing an  annual  income  of  200,0002.,  leaving  a  son,  and  several  yonnger 
children ;  the  law  of  primogeniture  would  cast  this  immense  fortune  npon 
the  son,  in  exclusion  of  the  younger  branches,  if  the  duke  omitted  to  oakt 
a  different  disposition  of  the  property  by  will.  Again,  suppose  the  property 
to  be  entailed  upon  the  duke  and  his  male  issue,  the  same  law,  aided  by  the 
law  of  entail,  would  carry  the  estates  entire  to  his  eldest  or  only  son,  it  tbt 
duke  neglected  to  pursue  a  certain  form  of  assurance  (a  common  retcvenp 
prescribed  by  law  for  defeating  the  entail. 

"  Thus,  it  appears,  that  the  operation  of  these  laws  is  submitted  to  the 
volition  of  the  individual-.  Now  the  fact,  as  every  practical  man  well 
knows,  is,  that  absolute  proprietors  of  large  estates  rarely  permit  them  to 
descend  for  want  of  a  testamentary  disposition ;  and  that  entails  are  eon- 
monly  destroyed  so  often  as  the  tenant  in  tail  is  in  a  condition  to  avail  IoB' 
self  of  the  necessary  formalities.    The  duke,  as  the  absolute  owner  of  Uig« 

(u)  Sed  vide  supra,  83,  n. 
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taking  before  every  younger '  son  and  the  heirs  male  of  his 


estates,  would  probably  make  a  will  devising  them  to  Lis  family  j  as  the 
teoant  in  tail  of  such  estates,  he  would  probably  acquire  the  absolute  owner- 
ship by  means  of  a  common  recovery,  and  then  devise  or  resettle  them.  In 
either  case,  indeed,  the  bulk  of  his  possessions  would  probably  be  secured  to 
the  eldest  or  only  son. 

"  The  common  course  of  settlement  in  great  families  is  this — the  peer  (or 
wealthy  commoner)  in  possession,  being  tenant  for  life,  and  the  inheritance 
being  entailed  upon  his  eldest  son,  who  is  about  to  marry,  the  father  and 
son  take  the  proper  legal  steps  for  unsettling  the  estate,  and  obtaining  the 
absolute  dominion  over  it ;  they  then  proceed  to  resettle  the  estate,  making 
the  father  tenant  for  life,  as  before,  bat  the  son,  who  was  previously  tenant 
in  tail,  is  now  reduced  in  his  turn  to  a  tenant  for  life,  and  the  maintenance 
of  the  family  dignity  is  secured  for  another  generation,  by  settling  the  in- 
heritance upon  the  eldest  male  issue  of  the  intended  maniage.  By  this 
process,  repeated  from  time  to  time,  the  dignity  of  the  aristocracy  is  chiefly 
sustained ;  for  a  perpetual  indestructible  entail  (except  by  act  of  Parliament) 
is  unknown  to  the  laws  of  England. 

"  The  eldest  or  only  son  of  the  marriage  succeeds,  not  as  heir -^noi, 
therefore,  by  the  law  of  primogeniture — but  as  a  person  specially  designated, 
as  a  grantee  or  donee  of  the  estate.  It  is  true  that  the  law  of  entail,  or 
rather  the  law  which  regulates  the  mode  of  defeating  entails,  is  productive 
of  this  consequence— the  son,  though  of  age,  cannot,  in  the  lifetime  of  his 
father,  the  tenant  in  possession,  without  the  father's  concurrence,  unsettle 
the  estate.  Even  this  position,  however,  must  be  received  with  some  quali- 
fication, for  the  son  may,  by  means  of  a  certain  form  of  assurance  called  a 
Jin»t  alien  the  estate  as  against  himself  and  his  own  issue,  eveu  in  the  life- 
time, and  contrary  to  the  wishes  of  the  tenant  in  possession. 

"  Attending  to  these  facts,  can  it  be  maintained,  that  if  partible  descents 
prevailed,  if  the  law  of  primogeniture  did  not  obtain,  there  would  (to  speak 
the  language  of  the  declaimers  against  primogeniture)  be  no  lordly  mansions 
insulting  the  peasant's  hut,  no  ancient  stems  rooted  into  their  patrimonial 
aeies,  no  proud  prescriptive  dignitaries  of  the  soil  1  Look  at  Kent,  where 
lands  descend  to  all  the  sons  equally,  by  what  is  called  the  tenure  of  gavel- 
kind. Is  that  county  parcelled  out  among  village  squires,  and  petty  yeomen  1 
The  abolition  of  entails  would  certainly  tend  in  some  degree  to  break  up 
large  family  possessions,  but  it  would  fail  to  accomplish  the  downfal  of 
aristocratical  influence,  which  has  a  deeper  and  firmer  support  in  priviUges 
enjoyed  by  the  community  at  large. 

'*  The  aggrandisement  of  the  heads  of  families  is  a  consequence  of  that 
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-me  «f  am  and    body.     And  on  fkilure  of  such  iisue,  (50)  To  thb  usb  of  the 

other  MDi  of  in-  "^  ^      ^ 

tended  hosiMnd  by  first  and  everv  Other  son  successively  of  the  said  [relusor]  in 

anv  nitare  wife  in  ''  ^  «-  J 

tail  male,  ; 

tmcontrftlled  right,  wliich  every  Englishman  poesesaee,  of  disposing  of  his 

property  by  gift,  contract,  or  devise,  according  to  his  own  views,  provided  he 
keeps  vrithin  the  limits  fixed  by  the  role  against  perpetuities,  forbidding  sub- 
stitutions calculated  to  talce  the  property  out  of  commerce  for  a-  period  ex* 
ceediog  the  life  or  lives  of  a  person  or  persons  in  existence,  and  twenty-one 
years.  So  long  as  this  right  exists  unimpaired,  the  desire  natural  to  man  of 
Amassing  wealth,  and  of  perpetuating  his  own  importance  in  that  of  his 
posterity,  will  necessarily  lead  to  the  accumulation  of  property  in  the  hands 
of  individuals — to  the  maintenance  of  an  aristocracy  of  opulent  proprietors, 
who  may  exercise  the  influence  derived  horn  their  great  possessiona  inja- 
riously  to  the  general  welfkre ;  fot  wealth  is  power,  and  power  necessarily 
supposes  the  possibility  of  abuse. 

"  The  trae  questions,  therefore,  to  be  put  and  considered  appear  to  be 
these^are  the  people  of  England,  who  have  straggled  long  and  hard  to 
obtain  the  complete  power  of  alienation  and  testamentaiy  disposition,  now 
prepared  to  resign  it  wholly  or  partially  ?  Would  a  law  abridging  that 
power  be  received  as  a  boon,  or  evaded,  and  in  fact  repealed,  as  other  unpa- 
latable laws  of  property  have  been  in  times  past,  by  the  opposite  habits  and 
inclinations  of  the  people  1  Would  industry  be  stimulated,  or  be  checked, 
by  laws  controlling  the  right  of  disposition,  seeing  that  wealth  is  coivetBd 
chiefly  as  it  confers  power  on  its  possessor,  and  that  it  can  confer  pow«sr 
only  in  proportion  to  the  amplitude  of  his  dominion  over  it  t  Uses  were 
hailed  as  bringing  with  them  the  power  of  testamentaiy  disposition  over 
land, — ^a  power  denied  by  the  great  feudal  lords :  but  which  the  legislatue 
and  judicature,  yielding  to  the  strong  desire  of  mankind  for  that  postfaumovs 
dominion,  finally  established.  Does  the  nation,  satiated  with  liberty, 
for  shackles  again— for  a  perpetuity  of  distributive  succession,  and 
and  sumptuary  laws  ?  Some  observations  applicable  to  this  subject  occvr 
in  the  First  Report  of  the  Real  Property  Commissioners.  They  are  ific* 
taled  by  sound  wisdom  and  enlighted  policy  * — '  The  owner  of  the  soil  b 
vre  think,  invested  with  exactly  the  dominion  and  power  of  dispositiott  over 
it  required  for  the  public  good,  and  landed  property  in  England  is  adnursbly 
made  to  answer  all  the  purposes  to  which  it  is  applicable.  A  testamentny 
power  is  given,  which  stimulates  industry,  and  encourages  accanmlatioa, 
and  whife  capridons  limitations  [t.  $.  perpetual  entails,  Ace]  are  restnined, 
property  n  allowed  to  be  moulded,  according  to  the  circumstances  and  wants 
of  every  family ."* 
Remainden  to  col-  (50)  The  limitations  which  follow  in  the  text  to  the  issue  of  the  hnsband 
lateral  branches.     ^  ^  after-taken  wife,  and  to  tiie  collateral  and  female  branches  of  tlie 
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renuunder,  one  after  another,  and  the  heirs  male  of  the  body 
of  each  such  son,  every  elder  son  and  the  heirs  male  of  his 
body,  taking  before  every  younger  son  and  the  heirs  male  of 
his  body.     And  on  fiuiure  of  sach  issuer  To  the  use  o€[next  — ■Moffcwthtrw 

the  iMcaded  kM- 

ycmnger  brother  of  ike  intended  hu^Mrndfl  and  his  assigns^  bwadtotMt, 
daring  his  life,  without  impeachment  of  waste,  [remainder  —[rmiiaiiiatn  t» 
to  trmeteee  to  preserve  contingent  remamderef  with  remainders  tha  krotUr,  fw 

MMdMbri  to  IJW 

to  the  Jiret  and  other  tone  ef  the  brother  in  tail  maie,  cor^  other  brothen^ 
reeponding  with  the  previous  limitations  to  the  intended  husbatsd  ^ond,  and  thttr 

.     .  .         .  imumala.] 

and  his  issue  nuUsy  with  like  remainders  to  his  other  broihersg 
according  to  seniority^  and  their  sons  in  tail  maleJ]     And  on 
fiuiure  of  such  issue,  To  the  use  of  the  first  and  every  other  —me  or  snt  Md 
dauirhter  successively  of  the  said  [relessor']  by  the  said  [in^  tbe  iot«Dded  mar- 

.  .  I-  J     «r  i.^       rlage  in  t»U  male, 

tended  wife,']  in  remainder  one  after  another,  and  the  heirs 
male  of  the  body  of  each  such  daughter,  every  elder  daughter 
and  the  heirs  of  her  body  taking  before  every  younger 
daofffater  and  the  heirs  of  her  body.     And  on  failure  of  such  i—r^maimden  to 
iesue,  [remainder  to  the  first  and  other  daughters  rfthe  intended  faughun  qf  tk$ 
husband  bu  anu  future  w^e,  remainder  to  the  Jirst  and  other  hf^o$w /tuure 
daughters  ef  the  brothers  of  the  intended  husband,  according  to  ^^lafaigrg  to 
seniority  in  tail  male.']    And  on  fiuiure  of  such  issue,  To  the  ^^'  ^  ^^ 
Qse  of  the  said  \trudees  to  preserve  contingent  remainders^  — oie  or  tnuceei 

1     •  \      t     .    .  1      .  •       ».^        rt  r  n   tor  the  life  Of  a 

tbeur  executors  and  admuustrators,  dunnir  the  hfe  of  [nameA  married  sbter  or 

.  l*»e  Intended  hoa- 

tbe  wife  of  [name  and  additions^  who  before  her  said  marriage  band  for  her  lepa. 
with  him  was  [maiden  name^  spinster,  the  eldest  sister  of  the 
said  [jaUended  husband^']  without  impeachment  of  waste.  Upon 
Tmst  to  preserve  the  contingent  remainders  hereinafter 
limited,  and  to  pay  the  rents  and  profits  of  the  said  heredita- 
ments into  the  proper  hands  of  the  said  [nster,]  or  to  such 
person  or  persons  as  she  shall  by  writing  under  her  hand 
appoint  to  receive  the  same,  but  not  by  way  of  anticipation, 


family,  are  not  of  ordinary  occurrence  in  marriage  lettlements,  but  are 
added  in  order  to  afford  opportunity  for  introducing  powers  of  jointuring, 
pQfftioning,  &c.,  and  thus  rendering  the  precedent  si  compiehcneife  as 
possible. 
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for  her  separate  use,  free  from  marital  control,  and  for  which 

rents  and  profits  the  receipts  of  herself  or  her  appointees 

shall  be  sufficient  discharges.     And  immediately  after   her 

[-^ranaindtn  to    decease,  [remainders  to  thejint  and  other  sons  of  the  sister  in  tail 

^T9t  ond  OthST  •   f      •  i 

aofw  qf  the  iitter   male,  wtth  like  remainders  in  facour  of  the  other  sisters  of  the 
majfMferf  to  the    intended  hudtand,  according  to  seniority^  and  their  sons  in  tail 

other  naUr*  if  the  ^  •'' 

^mTtMrim^  ^^^^  ^^  remainders  to  the  daughters  of  the  sisters  in  tail  males'] 
"*^''}         (J  \  And  on  failure  of  such  issue,  To  the  use  of  the  said  [re^mor,] 

—DM  of  hnstMind 

in  fee  his  heirs  and  assigns  for  ever.  Provided  always,  that  every 
namruS^vm*?'  pcrson  Dot  having,  otherwise  than  by  the  unauthorized  as- 
sumption thereof,  (50)  the  surname  and  arms  hereinafter  re- 
quired to  be  taken  and  used,  who  shall  become  entitled  as 
beneficial  tenant  for  life  or  in  tail  under  the  limitations  herein 
contained,  and  not  be  a  married  woman,  or  who  shall  marry 
any  female  becoming  so  entitled,  shall,  as  to  every  such 
tenant,  within  eighteen  calendar  months  afler  he  or  she  shall 
become  entitled  in  possession,  if  of  the  age  of  twenty-one 
years,  or  if  not,  within  eighteen  calendar  months  afler  at- 
taining that  age,  and  as  to  every  such  husband,  within 
eighteen  calendar  months  afler  his  wife  shaU  become  entitled 
in  possession  or  become  his  wife,  which  ever  shall  last  happen, 
endeavour  to  obtain  an  act  of  parliament  or  licence  from  the 
crown,  authorising  such  person  to  assume  and  use  the  sur- 
name of ,  either  alone  or  in  addition  to  his  or  her  proper 

surname,  (but  so  that  the  name  of shall  be  the  last  and 

principal  name,)  and  the  arms  of either  alone  or  quar- 
tered with  his  or  her  family  arms,  and  shall,  on  obtaining  such 
act  or  licence,  assume  and  thenceforth  use  the  same  surname 
and  arms  accordingly ;  and  that  every  person  excluded  from 
the  aforesaid  requisitions  by  reason  of  his  or  her  having 
already  the  surname  and  arms  aforesaid,  shall  continue  the  use 
of  such  surname  and  arms ;  and  that  in  case  of  neglect  or  re- 
fusal to  comply  with  all  or  any  of  the  requisitions  of  this  pro- 

■ 

(60)  See  Doe  d.  Ltucombe  v.  Yates,  6  fi.  dc  A.  544 ;  Hawkins  v.  Ltu- 
combe,  2  Swanst.  375. 
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viso,  the  estate  or  estates  hereby  limited  to  the  person^  [or,  as 
the  case  may  6e,-  the  estate  hereby  limited  to  the  ancestor  of 
the  person,]  who,  or  whose  husband,  shall  be  guilty  of  such 
neglect  or  refusal,  shall  cease,  and -the  subsequent  limita- 
tions be  accelerated,  yet  so  that  if  all  or  any  of  the  uses 
limited  to  the  issue  of  a  tenant  for  life,  whose  estate  shall 
so  cease,  shall  be  contingent,  a  limitation  to  the  use  of  the 
said  [tnistees  to  preserve  contingent  remainders],  their  executors 
and  administrators  for  the  life  of  such  tenant,  shall  spring  and 
immediately  precede  the  use  or  uses  from  time  to  time  in  con- 
tingency, upon  trust  to  preserve  the  same,  and  to  permit,  if 
there  be  no  prior  vested  estate,  the  rents  and  profits  to  be  re- 
ceived and  enjoyed  by  the  person  or  persons  for  the  time 
being  entitled  to  the  first  vested  remainder:  And  it  is  de- 
clared, that  on  the  cesser  of  the  estate  of  a  female  tenant  for     - 
life,  whose  husband  shall  so  neglect  or  refuse  as  aforesaid, 
any  appointment  or  appointments  of  a  rent-charge  or  rent- 
charges  that  she  may  have  made  in  his  favour,  in  exercise  of 
the  power  hereinafter  given  to  her,  shall  be  void.     And  it  is  Tmna  or  the  term 
declared,  that  the  said  term  of  500  years  is  limited  to  the  said 
[tnutees  of  term'],  their  executors,  administrators  and  assigns. 
Upon  trust  in  the  first  place  for  securing  to  the  said  [intended  -for  aecaring 
wife']  and  her  assigns,  the  yearly  rent-charge  hereinbefore 
limited  to  her  for  her  jointure,  and  for  that  purpose  when  and 
so  often  as  the  same  rent-charge  shall  be  in  arrear  for  thirty 
days  after  any  of  the  days  appointed  for  payment  thereof,  out 
of  the  rents  and  profits  of  the  said  hereditaments,  or  by  mort- 
gaging, selling,  or  otherwise  disposing  of  the  same  heredita- 
ments, or  any  part  thereof,  for  the  last-mentioned  term,  or 
any  part  thereof,  or  by  all  or  any  of  the  means  aforesaid,  to 
raise  and  satisfy  all  arrears  of  the  last-mentioned  rent-charge, 
and  all  incidental  costs  and  expenses.;  And  subject  to  the 
trust  aforesaid,  Upon  further  trust  f  51)  by  the  direction  in  — forraWog  por- 

^      '      "^  tloiiB  for  yoaofer 

children. 

(51)  The  usnal  modes  of  making  provision  for  younger  children  in  strict  Or  tnum  for  rail- 
settlements,  appear  to  be  liaUe  to  some  objections: — 1.  They  limit  a  term      ^  ^^  '  * 
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writing  of  the  said  [releasor]  during  his  life,  and  after   his 
decease,  of  the  proper  authority  of  the  trustees  or  trustee,  for 


1.  As  to  the  mode  {q  reversion,  expectant  on  the  death  of  the  &ther,  tenant  for  life,  at  the 

of  niiting  Uiem  in 

the  lifetime  of  the  time  that  the  portions  are  made  raiaable  in  his  lifetime  with  his  consent ; 

consequently,  in  order  to  efiect  a  loan  in  his  lifetime,  he  must  charge  his 

life  interest    A  security  thus  derived  partly  out  of  the  life  ertate,  and 

partly  out  of  the  term,  is  complex  and  inconvenient.    To  place  the  tenn 

before  the  life  estate  might  be  deemed  objectionable,  as  intercepting  the  legal 

dominion  of  the  tenant  for  life,  and,  where  the  wife's  jointure  is  chaiged  on 

the  same  lands,  as  prejudicing  her  rights ;  but  it  seems  desirable  that  a 

s.  A«  to  the  crite*    power  to  accelerate  the  term  should  be  given  to  the  tenant  for  life.    2.  They 

rIoD  for  uoeitsin- 

ing  the  qiiiDtomor  adjust  the  quantum  of  provision  for  the  younger  children  by  reference  to  the 

ratocd.  ^°  '°  ^       number  of  children  coming  into  existence,  instead  of  the  number  eventually 

requiring  a  permanent  provision,  i.e.  marrying  or  attaining  twenty-one. 
Having  indicated  a  certain  sum  for  a  given  number  of  children  bom,  they  go 
on  to  direct  accruer  among  the  children  if  any  die  under  age,  &c. ;  bat  as 
one  child  might  eventually  carry  off  the  whole  fund,  a  corrective  clause  is 
applied,  cutting  down  the  augmented  portion  to  a  certain  sum.  This,  of 
course,  adds  considerably  to  the  length  and  complication  of  the  trusts.  The 
number  of  objects  who  may  require  a  substantial  provision  furnishes,  it  is  con- 
ceived, the  proper  criterion  for  ascertaining  the  amount  of  the  fund.  The  ex- 
pectant share  of  a  child,  or,  in  other  words,  ^hat  that  child  would  take  if 
the  children  for  the  time  being  in  existence  should  in  event  be  the  objects, 
may  be  available  for  the  purposes  of  advancement,  for  which  purpose  it  is 
not  material  whether  the  share  is  vested,  subject  to  be  divested,  or  purely 
contingent  In  framing  trusts  for  children  in  money  settlements,  some  con- 
veyancers adopt  the  contingent  form,  making  the  attainment  of  twenty-ooe, 
&c.  an  int^ral  part  of  the  description  of  the  objects,  which  rendere  the  sur- 
vivorship clause  unnecessary,  since  no  child  dying  under  twenty -one,  &c.  is 
an  object  of  the  trust.  Under  the  ordinaiy  clauses  a  child  takes  a  vested 
interest  on  its  birth,  subject  to  be  divested.  Where  distinct  clauses  of  accraei 
are  applied,  as  is  sometimes  done,  to  the  original  and  again  to  the  accming 
s.  Ab  to  the  dUtri-  shares,  the  process  is  long  and  intricate.  3.  The  fund  is  by  the  forma  in 
when  raiMd.  question  made  payable  to  an  only  child,  or  divisible  among  all  the  children, 

in  such  shares  as  the  father  shall  appoint,  and  for  want  of  appointment 
equally ;  instead  of  being  treated  as  a  fund  applicable  to  the  benefit  of  the 
younger  branches  of  the  family,  according  to  the  common  course  of  moucj 
settlements.  When  real  estates  are  strictly  settled  on  the  elder  branch,  and 
there  is  besides  an  existing  money  fund,  that  fund  is  commonly  settled  in 
trust  for  all,  or  any  one  or  more  exclusively,  of  the  younger  children,  grand- 
children, or  more  remote  issue,  as  the  parents  shall  appoint,  &c. ;  and  there 
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the  time  being  oSmihmmM  1ci'm»  by^ril  or  any  of  tbe-roeww 
i|fcrcsBid|...to  raise,  kiBicase  one  child  and  no  more  of  the  said 
intended  marriage,  oUier  than  an  eldest  or  only  son  entitled  to 
the  inheritance  of  thejsaid  hereditaments  under  the  limitations 
hereinbefore  containld,  shall  attain  the  age  of  twenty-one 

years,  or  be  married  the  sum  of  £ ,  of  lawful  British 

money,  or  in  case  two  children  and  no  more  of  such  marriage, 
other  than  eldest  or  only  son  entitled  as  aforesaid,  shall  attain 

that  age,  or  be  married,  the  sum  of  £ of  like  money,  or 

in  case  three  or  more  children  of  such  marriage  other  than  an 
eldest  or  only  son  entitled  as  aforesaid,  shall  attain  that  age 

or  be  married,  the  sum  of  £ of  like  money.     And  as  to  the  Trnsta  of  money 

money  which  shall  become  raisable  under  the  trust  lastly  de- 
clared. In  TRUST,  as  a  portion  or  portions,  for  the  child  or  —for  yoongcr 

children  and  iMue 

more  remote  issue,  or  all  or  any  one  or  more  of  the  children  «•  intended  ho*. 

,  band  shall  appoint, 

or  more  remote  issue  of  the  said  intended  marriage,  (such 
issue  to  be  born  in  the  lifetime  of  the  said  [relessor],)  other 
than  an  eldest  or  only  son  or  issue,  or  issue  of  an  eldest  or 
only  son  entitled  as  aforesaid,  for  such  interest  or  interests  in 
snch  shares,  to  be  vested  and  paid  on  such  contingencies,  or  at 
snch  period  or  periods,  with  such  limitations  over  in  favour  of 
any  other  or  others  of  the  objects  of  this  trust,  and  in  such 
manner,  in  all  respects,  as  the  said  [relessor],  by  any  deed  or 
deeds,  revocable  or  irrevocable,  executed  by  him  in  the  pre- 
sence of,  and  attested  by  one  or  more  than  one  witness,  or  by 
his  last  will,  or  any  testamentary  writing,  signed  and  published 
in  the  presence  of,  and  attested  by  one  or  more  than  one  witness, 
shall  appoint.     And  in  default  of  such  appointment,  and  sub-  —to  defaoit  or  »p- 

.      ..  -.1  '^xT  *•  polnlment,  for 

ject  to  any  partial  appointment.  In  trust,  as  a  portion  or  por-  yoanger  children 
tions  for  the  child,  if  only  one,  or  all  the  children,  if  more  ^^"* 
than  one  of  the  said  intended  marriage,  who  shall  attain  the 
age  of  twenty-one  years,  or  be  married,  other  than  an  eldest  or 
only  son  entitled  as  aforesaid,  such  children,  if  more  than  one, 

seems  to  be  no  reason  why  a  fund,  drawn  out  of  the  real  estate  to  supply  the 
want  of  snch  an  existing  fund,  should  be  settled  in  a  different  manner.  The 
clauses  in  the  text  have  been  framed  on  the  principles  here  suggested. 

9  S 
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[part  II 


Disiribntion  or 
buich-poiclaate. 


Advancement 
claiiie. 


Sana  advanced  to 
go  in  pan  dis 
ch^ri^e  of  portioia* 


Maintenance 

clanse. 


Power  to  accele- 
rate term  for  raia^ 
ing  money  in  life- 
time oi  haaband 
and  wife  or  iOi> 
vlvor. 


to  take  in  equal  shares.  Provided  always,  that  no  child 
taking  any  portion  or  portions  under  any  exercise  of  the  afore- 
said power  of  appointment  shall  participate  in  the  unappointed 
fund,  otherwise  than  under  a  further  exercise  of  such  power, 
without  bringing  the  appointed  portion  or  portions  into  distri- 
bution with  the  other  child  or  children,  objects  of  the  trust  last 
aforesaid,  and  making  an  allowance  for  the  same^^v^PaoyiDSD 
AiiSO)  that  it  shall  be  lawful  for  the  trustees  or  trustee  for  the 
time  being,  ofiths  §M  Isgui  ef  <fOO  yow»  by  the  direction  in 
writing  of  the  said  [releuor]^  during  his  life,  and  after  his  decease 
in  the  discretion  of  such  trustees  or  trustee^o  raise  in  manner 
aforesaid,  and  apply  in  or  towards  the  advancement  or  prefer- 
ment in  the  world  or  otherwise  for  the  benefit  of  any  child  or 
children  or  issue  entitled  to  any  vested,  contingent,  or  pre- 
sumptive portion  or  portions  under  the  trusts  aforesaid,  any 
sum  or  sums  not  exceeding  in  the  whole  one  half  of  his,  her, 
or  their  portion  or  respective  portions.  Provided  also,  that 
any  money  which  the  said  [relessor]  shall  give  or  advance  in 
his  lifetime,  for  or  towards  the  preferment  or  establishment  in 
the  world  of  any  child  or  children  or/  issue  entitled  as  last 
aforesaid,  shall  go  in  full  or  in  part  sa^sfiiction,  according  to 
the  amount  thereof,  of  the  portion  or  bortions  of  such  child 
or  children  or  issue,  unless  the  said  [rpessor]  shall,  by  writing 
under  his  hand,  otherwise  declare.  Provided  also,  that  the 
said  trustees  or  trustee  shall,  after  the  decease  of  the  said 
[reiessor']f  unless  he  shall  otherwise  direct  by  any  exercise  of 
the  aforesaid  power  of  appointment,  raise  out  of  the  rents  and 
profits  of  the  said  hereditaments,  and  apply  in  or  towards  the 
maintenance  and  education,  or  otherwise  for  the  benefit  of  any 
child  or  children  or  issue  entitled  as  last  aforesaidj[an  annual 

sum  or  annual  sums  equal  to  interest  after  the  rate  of  ;£ 

per  cent,  per  annum  on  his,  her,  or  their  portion  or  respective 
portions.  Provided  also,  that  in  order  to  facilitate  the  rais- 
ing in  the  lifetime  of  the  said  [relessor]  and  [intended  tz^],  or 
of  the  survivor  of  them,  of  any  sum  or  sums  of  money  pur- 
suant to  the  trusts  and  provisions  aforesaid,  it  shall  be  lawful 
for  them,  him,  or  her,  by  any  deed  or  deeds,  executed  in  the 
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presence  of  and  attested  by  one  or  more  than  one  witness,  to 
accelerate  the  said  term  of  500  years,  and  give  effect  thereto 
in  the  same  order  as  if  the  limitation  thereof  had  immediately 
preceded  the  use  limited  to  the  said  [rclessor]  for  his  life,  so 
far  only  as  concerns  the  hereditaments  to  be  sold,  mortgaged, 
or  otherwise  disposed  of  for  raising  such  sum  or  sums.(52) 
Proyided  ALSO,  that  the  trustees  or  trustee  for  the  time  beinff  u»iiro«ie  trust  for 

^  ^  ^    ret'eniooera. 

of  the  said  term  of  500  years,  shall,  but  subject  and  ^-ithout 
prejudice  to  the  trusts  thereof,  permit  the  person  or  persons 
for  the  time  being  entitled  in  remainder  or  reversion  immedi- 
ately expectant  thereon,  to  hold  and  enjoy  the  said  heredita- 
ments and  receive  the  rents  and  profits  thereof.     Provided  Provi*©  rot  cesser 

*  ^  of  lerm. 

ALSO,  that  in  case  the  trusts  of  the  said  term  of  500  years 

sball  not  arise,  or  shall  become  unnecessary  or  incapable  of 

efiect,  or  shall  arise  and  be  performed  or  satisfied,  then  the 

same  term  (but  without  prejudice  to  any  disposition  made 

thereof  for  any  of  the  purposes  aforesaid)  shall  cease.     Pro-  Power  to  intended 

•^  "^      "^  ^  hatband  lo  charge 

viDBD  KEVERTHELESS,  that  notwithstanding  any  of  the  uses  ^"»»  ■  k™"  «'»™- 
hereinbefore  limited,  it  shall  be  lawful  for  the  said  [uitended 
kwband],  by  any  deed  or  deeds,  executed  by  him  in  the  pre- 
flence  of  and  attested  by  one  or  more  than  one  witness,  to 
charge  the  said  hereditaments,  or  any  part  or  parts  thereof, 
with  the  payment  to  any  person  or  persons  of  any  sum  or 

sums  of  money  not  exceeding  in  the  whole  the  sum  of  £ , 

with  interest  for  the  same  after  the  rate  of  £5  per  cent,  per 
annum,  and  to  appoint  the  hereditaments  to  be  so  charged  to 
the  same  or  any  other  person  or  persons  for  any  term  or 
terms  of  years,  without  impeachment  of  waste,  subject  to  a 
proviso  for  cesser,  on  payment  by  the  person  or  persons  for 
the  time  being  entitled  in  remainder  or  reversion  expectant 
on  such  term  or  terms,  of  the  sum  or  sums  and  interest  so 
charged  as  aforesaid,  at  the  time  or  times  to  be  therein  ap- 
pointed for  payment  thereof.     Provided  also,  that  it  shall  be 

(52)  This  clause  prevents  the  necessity  of  resorting  to  the  awkward  ex-  Power  of  acc«le. 
pedient  of  a  demise  by  the  husband  as  tenant  for  life,  and  avoids  the  diffi-  r4ifttng  portions. 
culty  that  by  exonerating  part  of  the  land  from  the  wife's  rent-charge  its 
total  extinction  is  risked. 
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Power  to  intended  lawful  for  the  said  [intended  husband']^  by  any  deed  or  deeds, 

hattband  to  appoint  ,  ,  .  ,  ,  ^   j  i.      i  •       •      ^v  r- 

an  additional        revocable  OF  irrevocable,  executed  by  him  m  the  presence  of 

Jointure  to  intend-         _  ,  ,  ,  .  i        i  .     « 

ed  wife.  and  attested  by  one  or  more  than  one  witness,  or  by  his  last 

will,  or  any  testamentary  writing,  signed  and  published  in  the 
presence  of  and  attested  by  one  or  more  than  one  witness,  to 
appoint  unto  or  in  favour  of  the  said  [intended  u^],  his  in- 
tended wife,  a  yearly  rent-charge  or  rent-charges,  not  exceed- 
ing in  the  whole  the  clear  yearly  sum  of  £ ,  in  augmenta- 
tion of  the  yearly  rent-charge  hereinbefore  limited  to  her  for 
her  jointure,  to  be  issuing  out  of  the  said  hereditaments,  and 
to  commence  from  the  decease  of  the  said  [intended  husband], 
and  to  be  payable  during  the  life  of  the  said  [intended  zct^], 
on  the  days  and  in  manner  appointed  for  payment  of  the 
yearly  rent-charge  hereinbefore  limited  to  her.  And  it  is  de- 
clared that  the  trusts,  powers  and  remedies  given  for  securing 
the  yearly  rent-charge  hereinbefore  limited  to  her,  shall  ex- 
tend to  secure  such  additional  rent-charge  or  rent-charges. 

Power  to  tenants  PROVIDED  ALSO,  that  it  shall  be  lawful  for  cvcry  male  tenant 

for  life  to  appoint    __._  ,         -,.     ..  ,  .i«»  -ii* 

jointarfs.  for  life  Under  the  limitations  herembefore  contained,  whether 

entitled  in  possession  or  not, (53)  either  in  contemplation  of 
marriage  or  afler  marriage  (other  than  the  said  [intended  kus^ 
band]  in  respect  only  of  his  said  intended  wife)  by  any  deed 
or  deeds,  revocable  or  irrevocable,  executed  by  him  in  the 

Power  to  Jointure.      (53)  The  validity  of  the  appoiotment  should  not  be  made  to  depend 

either  on  the  tenant  for  life  being  in  possession  at  the  time,  or  on  his  eventu- 
ally coming  into  possession.  Suppose  A.,  tenant  for  life,  remainder  to  his 
issue  in  tail,  remainder  to  B.  for  life,  remainder  to  his  issue  in  tail,  retnainder 
toC.;— B.  appoints  a  jointure,  living  A.,  who  afterwards  dies  witbont 
issue,  living  B.  The  first  requisite  would  render  the  appointment  bad, 
though  B.  might  now  make  a  valid  appointment.  Again,  B.,  living  A., 
appoints  and  afterwards  dies,  living  A.,  who  dies  without  issue,  and  the 
estate  devolves  upon  the  issue  of  B.  or  upon  those  in  remainder.  Here, 
under  either  requisite,  the  appointment  would  be  incurably  bad,  yet  the 
estate  has  passed  by  B.,  and  in  its  passage  the  jointure  ought  to  have  been 
drawn  out.  The  power  should  be  exercisable  before  the  estate  reaches  that 
point  j  its  exercise  efTectual  only  if  the  estate  should  reach  it  before  the  ap- 
pointed interest  is  spent. 
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presenoe  of  and  attested  by  one  or  more  than  one  witness,  or 
by  his  last  will,  or  any  testamentary  writing,  signed  and  pub- 
lished in  the  presence  of  and  attested  by  one  or  more  than  one 
witness,  to  appoint  to  or  in  favour  of  any  and  every  woman 
whom  he  shall  marry,  or  has  or  shall  have  married,  in  the 
event  of  her  surviving  him,  a  yearly  rent-charge  or  yearly 
rent-charges  not  exceeding  in  the  whole  the  clear  yearly  sum 

of  £ ,  to  be  issuing  out  of  the  said  hereditaments,  or  any 

part  thereof,  and  to  be  payable  during  the  natural  life 'of  such 
woman  for  her  jointure,  and  in  bar  of  dower,  thirds  and  free- 
bench,  on  such  days  and  in  such  manner  as  the  appointor  shall 
direct,  with  the  usual  powers  of  distress  and  entry,  and  per- 
ception of  rents  for  securing  the  payment  thereof;  and  by  the 
same  deed  or  deeds  to  limit  the  hereditaments  to  be  so 
charged  as  last  aforesaid,  to  a  trustee  or  trustees  for  any  term 
or  terms  of  years,  to  conjmence  from  the  decease  of  such 
tenant  for  life,  without  impeachment  of  waste,  upon  the  usual 
trusts  for  securing  the  appointed  yearly  rent-charge,  and  sub- 
ject to  the  usual  proviso  for  cesser :  But  no  rent-charge  to  be 
so  appointed  shall  take  effect  in  possession  unless  the  ap- 
pointer  shall  be,  or  shall  aflerwards  become  entitled  in  pos- 
session to  the  said  hereditaments,  or  would,  if  living,  have 
been  so  entitled  under  the  limitations  hereinbefore  contained : 
And  further,  that  if  the  said  hereditaments  would,  by  reason 
of  the  exercise  of  the  powers  of  jointuring  hereinbefore  con- 
tained, or  either  of  them,  be  liable  at  any  time  to  the  payment 

of  a  larger  yearly  sum  in  the  whole  than  £ ,  including  the 

jointure  rent-charge  hereinbefore  limited,  then  the  posterior 
charge  shall  not  take  effect,  or  shall  only  partially  take  e£fect 
in  possession,  until  the  amount  of  the  previous  charge  shall 
cease  or  be  diminished  so  as  to  reduce  the  existing  annual 
burthen  to  the  sum  lastly  specified.     Provided  also,  that  it  Power  to  female 

.     „,,«.A  «t  i%      !•/»  1         ■L     !•     •     tentDti  for  life  to 

shall  be  lawful  for  every  female  tenant  for  life  under  the  limi-  appoint  lire 

eitatety  or  rent* 

tations  hereinbefore  contained,  whether  entitled  in  possession  chareet  to  hns- 
or  not,  either  in  contemplation  of  marriage  or  after  marriage, 
by  any  deed  or  deeds,  revocable  or  irrevocable,  executed  by 
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her  in  the  the  presence  of  and  attested  by  one  or  more  than 
one  nitness,  or  hy  her  last  nill,  or  any  teatameDtary  writing, 
signed  and  published  in  the  presence  of  and  attested  by  one 
or  more  than  one  witness,  to  appoint  to  or  in  &voiir  of 
any  husband  whom  she  shall  marry,  or  has  or  shall  have 
married,  in  the  event  of  his  surviving  her,  the  said  heredita- 
ments or  any  part  thereof  for  his  life,  or  any  yearly  rent- 
charge,  to  be  issuing  out  of  the  said  hereditaments  or  any 
part  thereof,  and  to  he  payable  during  his  life,  with  audi 
powers  and  remedies  and  such  terms  of  years  for  securii^  the 
same  rent-charge  as  are  authorised  to  be  created  by  the  power 
of  appointing  jointures  hereinbefore  contained :  But  no  estate 
or  yearly  rent-charge  to  be  so  appointed  shall  tale  efiect  in 
possession  unless  the  appointor  shall  be  or  shall  ailerwards 
become  entitled  in  possession  to  the  said  hereditaments,  or 
would,  if  living,  have  been  so  entitled  under  the  limitadoos 
hereinbefore  contained ;  and  further,  that  if  the  said  heredita- 
ments would,  under  the  power  lastly  hereinbefore  contained, 
be  liable,  &c.  [lu  in  porver  to  appmnt  jmntaret,  mpri,  263.] 
Provioed  also,  that  it  shall  be  lawful  for  every  tenant  for 
life  under  the  limitations  hereinbefore  contained,  exclusive  of 
the  power  hereinbefore  limited  of  appointing  to  husbands, 
whether  entitled  in  possession  or  not,  by  any  deed  or  deeds, 
revocable  or  irrevocable,  executed  by  him  or  her  in  the  pre* 
sence  of  and  attested  by  one  or  more  than  one  witness,  or  by 
hja  or  her  last  will  or  any  testamentary  writing,  signed  and 
published  in  the  presence  of  and  attested  by  one  or  more 
than  one  witness,  to  appoint  (but  without  prejudice  to  any 
-charge  or  estate,  limited  or  to  be  limited  to  the  wife  or 
husband  of  any  prior  tenant  for  life  or  to  the  wife  or  husband 
of  the  appointor),  the  said  hereditaments  or  any  part  thereof, 
10  any  trustee  or  trustees  for  any  term  of  years  without  im- 
peachment of  waste,  to  commence  from  the  decease  of  the 
life  so  appointing,  upon  the  like  trusts  and  with 
and  under  the  like  powers  and  provisions  for  raising  and  pro- 
viding the  like  portions,  advancement  and  maintenance,  for 
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the  child  or  children  and  issue  of  the  tenant  for  life  so  ap- 
pointing, other  than  an  eldest  or  only  son  or  other  issue  male 
entitled  to  the  inheritance  of  the  said  hereditaments  under  the 
limitations  aforesaid,  and  exclusive  of  the  child  or  children 
and  issue  of  the  said  [intended  husband']  by  the  said  [intended 
uri/e],  his  intended  wife,  as  are  declared  of  the  said  term  of 
500  years,  (54)  in  favour  of  the  last-mentioned  child  or 
children  and  issue.  But  none  of  the  trusts  or  purposes  of 
any  term  to  be  appointed  as  last  aforesaid  shall  be  capable  of 
efiect  unless  the  appointor  or  his  or  her  issue  shall  be  or  shall 
afterwards  become  entitled  in  possession  to  the  said  heredita- 
ments under  the  said  limitations ;  And  further,  that  if  the 
said  hereditaments  would,  by  reason  of  the  exercise  of  the 
power  of  portioning  lastly  hereinbefore  contained  be  liable  at 
any  one  time  to  the  payment  of  a  lai^er  gross  sum  in  the 

whole  than  £ ,  or  a  larger  yearly  sum  in  the  whole  than 

£ ,  (including  the  moneys  raisable  under  the  trusts  of  the 

said  term  of  500  years,)  the  posterior  charge  shall  not  take 

efiect  or  shall  only  partially  take  effect  in  possession,  until  the 

amount  of  the  previous  charge  shall  cease  or  be  diminished 

so  as  to  reduce  the  existing  burthen  to  the  sum  lastly  spe-       j^ 

cified.^^lPRoviDED  ALWAYS,  that  it  shall  be  lawful  for^every  Power  to  iet«c. 

tenant  for  life  and  adult  tenant  in  tail,  entitled  in  possession,        cT 

under  the  limitations  hereinbefore  contained,  inclusive  of  the 

(54)  Where  no  tenn  is  limited  by  the  settlement  for  raising  portions,  and  Powem  t(>  ponlon 
where,  conseqaently,  the  trusts  of  the  term  to  be  created  under  the  power  *"""»*'^  ^  * 
cannot  be  declared  by  way  of  reference,  trusts  and  provisions,  similar  to 
those  declared  of  the  term  of  500  years,  suprh,  p.  257,  may  be  engrafted  on 
the  power,  substituting  "  the  tenant  for  life  so  appointing,"  for  "  the  in- 
tended husband."    If  the  trusts  and  provisions  are  set  forth  pretty  fully, 
the  donee  of  the  power  will  be  enabled  to  execute  it  with  more  facility  and 
certainty.    As  little  as  possible  should  be  left  to  construction.    So,  where  Articles  of  leitle- 
articles  of  settlement  are  entered  into,  the  limitations  and  provisions  should  f!*aming! 
be  formally  and  fully  expressed,  and  the  settlement  be  made  by  a  short  in- 
dorsement upon  the  articles;  otherwise,  to  the  uncertainty  of  heads  or 
tninutes,  will  be  added  the  prolixity  attending  their  repetition  by  way  of 
recital  in  the  settlement,  and  their  expansion  into  formal  clauses. 
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power  hereinbefore  limited  of  appointing  to  husbands,  and  for 
the  guardian  or  guardians  of  every  infant  tenant  in  tail  so 
entitled]  by  indenture,  executed  by  him  or  her  in  the  presenoe 
of  and  attested  by  one  or  more  than  one  witness,  to  i^point 
by  way  of  lease  all  or  any  part  of  the  said  hereditaments  or 

any  part  thereof,  Ij^except  the  said  manor  of ,  and  the  said 

advowson  of  the  church  of aforesaid,  and  the  said  ca- 
pital mansion-house  with  the  park,  gardens^  pleasure-grounds 
and  appurtenances  thereto  belonging,))  for  any  term  of  years 
not  exceeding  twenty-one  years  in  possession  from  the  making 
[or  from  any  period  not  exceeding  six  calendar  months  next 
after  the  making]  of  such  lease,  so  as  the  best  yearly  rent, 
payable  half-yearly  or  quarterly,  be  reserved,  and  no  fine  or 
premium  be  taken,  and  so  as  the  lease  contain  covenants  for 
payment  of  the  rent  and  taxes  and  for  repairing  and  keeping 
in  repair  the  premises  demised  J  and,  if  the  lease  comprise  any 
buildings,  for  insuring  the  same  against  loss  by  firejjwith  audi 
other  covenants  as  the  lessor  shall  think  reasonable^  and  also 
a  privoso  for  re-entry  (55)  on  non-payment  of  the  rent  fi>r  a 
period  not  exceeding  tvent^Loa^  days  afler  the  same  shall 
become  due  or  on  breach  of  any  of  the  covenants,  and  so  as 
Power  to  Mil  nod  the  lessee  execute  a  counterpart.  )CPRovii>En  also  that  it  shall 

exchange,  to  en-      mi«i/.i  •ir 

fmochiM  copy      be  lawful  for  the  said  [trustees  to  preserve  contmgent  re- 

holdt,andtoiiiake         ,  *-  '^  ^  , 

parution.  moinderSf]  and  the  survivor  of  them,  his  executors  and  admi- 


CUvw  rettraiDlng  (65)  See  notes  (26),  and  (26),  tupr^.  With  reference  to  the  sul^ect  of 
oTmreMiiti  in^  ^  Utler  note,  the  following  pro? iao,  extracted  from  a  private  act  of  parlia- 
'**^'  menty  directing  itainiertion  in  building  leases,  lobe  granted  under  the  poit«n 

of  the  act,  seems  to  have  been  dictated  by  a  sense  of  the  hardship  of  an 
unqualified  condition  of  re-eutiy  on  breach  of  any  of  the  covenants.  **  Pro- 
vided nevertheless,  that  no  breach  of  any  of  the  covenants  hereinbefoie 
contained  (except  the  covenant  for  payment  of  rent)  shall  occasion  any  fior- 
feituie  of  this  lease,  or  of  the  term  hereby  granted,  or  give  any  right  of  ro- 
entiy,  unless  or  until  judgment  shall  have  been  obtained  in  an  action  fior 
such  breach  of  covenant,  nor  unless  the  damages  and  costs  to  be  recovered 
in  such  action  shall  remain  unpaid  for  the  space  of  six  calendar 
after  judgment  shall  have  been  obtained  in  such  action." 
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nistratora,  with  the  consent  in  writing  of  theAenant  for  life  or 
adult  tenant  in  tail  for  the  time  being  entitled  in  possession 
nnder  the  limitations  hereinbefore  contained,  exclusive  of  the 
power  hereinbefore  limited  of  appointing  to  husbandsjto  sell 
the  said  hereditaments  or  any  part  thereof,  together  or  in 
parcels,  by  public  sale  or  private  contract,  for  the  best  price  > 
in  money,  or  to  exchange  the  said  hereditaments  or  any  part 
thereof  for  other  hereditaments  or  tenements  of  the  description 
hereinafter  authorised  to  be  purchased,  -ok  to.  nafHiBuhisL'  flir 
the  best  price  in  money,  any  copyhold  toncmcnt  or  tenements 
within  the  nijjjitnnr  nf  j  in  iii  iiiiiliii  |iinririiin  of  any 

hereditaments  whereof  an  undivided  part  at  parts  is  or  are 
hereby  settled,  with  liberty  to  g\vB  ni  m  1 1  |IT  "iTiy  Tffnnfy  for 
f  qnnlity  nf  aTirhnngT  jTrjartififliii  and  thereupon  by  deed, 
eltecuted  by  the  said  [/ame  trustees],  or  the  survivor  of  them,  <-«'•' 
his  executors  or  administrators,  in  the  presence  of  and  attested  ' 
by  one  or  more  than  one  witness,  to  make  such  revocation  of 
the  then  subsisting  uses  of  this  settlement,  and  such  appoint- 
ment of  new  uses,  as  shall  be  proper  for  giving  effect  to  the 
sale,  exchange,  saA'andiistmcui  ui  paiUlion,  but  so  as  not  to 
disturb  any  lease  made  in  exercise  of  the  power  of  leasing 
hereinbefore  contained  (56)?  And  it  is  declared  that  the  said 

(56)  Where  the  tnutees  of  a  power  of  sale  lell  the  lettled  estate  aubjecl  Sale  by  imticct  of 
to  a  lease  granted  under  a  power  of  leasing,  it  is  material  to  ascertain  that  »bj«et  to  a'iciM, 
the  lease  is  conformable  to  the  power  of  leasiog.    In  a  case  which  occurred  ^"io^7of*Iw^ 
in  practice,  the  purchaser's  counsel  objected  that  a  contract  by  the  trustees  ^' 
of  a  power  of  sale  in  a  settlement  to  sell  the  estate,  subject,  as  to  part  of  the 
lead,  to  a  lease  granted  by  the  tenant  for  life,  of  which  lease  the  validity,  as 
an  execution  of  the  power  of  leasing,  was  at  least  doubtfal,  could  not  be 
tuppofted,  "  inasmuch  ai  they  (the  trustees)  would  aeU  another  istorett 
"  than  that  which  they  were  authorised  to  sell,  for  they  would  sell  the 
**  estate  as  a  reversion  in  fee  expectant  on  the  lease,  instead  of  selling  the 
"  fee  simple  in  possession,  treating  the  lease  as  a  nullity."    The  point  was 
submitted  to  a  conveyancer  of  great  eminence,  who  gave  the  following  opi- 
nion :— "  Under  the  circumstances  the  trustees  cannot,  in  my  opinion, 
"  make  a  marketable  title.    They  have  no  right  to  sell  the  reversion,  as 
"  subject  to  a  lease,  on  the  sapposition  that  the  lease  is  not  valid,  and  by 
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Money  to  arise 
from  rales,  See,  to 
be  laid  oat  iii  the 
piirchaae  or  cutares 
to  be  settled  to  the 
like  nses. 


Cbiittela  real  not 
to  vest  ab«uliiuly 
III  tenant  in  ta.l 
'd>in|[  iin'lcr  a^e 
viiboiit  Icavhig 
issae  uiale. 


Money  to  be  laid 
out  in  the  funds, 
&c.  till  invested  in 
land. 


[the  same  trustees]  or  the  survivor  of  them,  his  executors  or 
administrators,  shall  apply  the  money  to  be  received  from  any 
such  sale^  Exchange,  ^*»fr*"^^«>^mf*nf  i'  p-i^*i*i«  as  aforesaid, 
in  discharging  the  incumbrances  (if  any)  which  shall  then 
afiect  the  settled  hereditaments,  and  shall  lay  out  the  money 
so  received,  and  not  so  applied,  in  the  purchase  of  the  fee- 
simple  in  possession  of  freehold  hereditaments  situate  •!»- 
Rngland  jnr  Walfs,  •or- m  die  puidiasv  vf  uupyftOld  or^s- 
tomary  or  leasehold  tenements,  convenient  to  be  hek^/ivirith  the 
freehold  hereditaments  comprised  in,  or  to  be  acqwed  under 
this  settlement ;  such  leasehold  tenements  to  be  held  under  a 
renewable  lease  tnr  leases  for  life  or  for  y^ats,  or  for  an  abso- 
lute unexpired  term  of  at  least  100  yeafs ;  And  shall  limit  or 
cause  to  be  limited,  as  well  the  hereditaments  and  tenements 
so  to  be  purchased,  as  the  hereditaments  and  tenements  to  he 
acquired  by  means  of  any  such  exchange  ^ff,.pmilipp  «» 
afbxfisaid,  to  the  then  subsisting  uses  of  this  settlement,  or  as 
near  thereto  as  may  be ;  vBut  the  chattels  real  to  be  so  settled 
shall  not  vest  absolutely  in.  any  tenant  in  tail  of  the  freehold 
hereditaments  who  shall  dre  under  the  age  of  twenty-one 
years  without  leaving  issue  mn^  living  at  his  or  her  decease; 
And  further  the  fines  and  expends  incident  to  the  renewal  of 
the  leases  of  any  renewable  leaseh^ds  purchased  or  acquired 
as  aforesaid,  shall  be  defrayed  out  of  the  rents  and  profits 
thereof:  And  it  is  declared  that  the  sHid  [same  trustees'],  or 
the  survivor  of  them,  his  executors  or  administrators;  shall, 


"  that  means  sacrifice  the  interest  of  the  persons  on  whose  behalf  they  are 
"  to  exercise  the  power  of  sale.  By  the  res  gett^  it  will  appear  that  the 
"  mill,  &c.  were  sold  as  a  reversion  expectant  on  the  lease,  that  is,  for  a 
"  price  computed  at  the  full  value,  after  the  lease,  and  by  a  value  computed 
"  from  the  amount  of  the  rent  during  the  currency  of  the  lease.  Now  this 
"  ought  not  to  be  done  in  those  cases  in  which  the  lease  is  not  binding  oa 
"  the  persons  in  remainder  and  reversion.  The  difficulty  is  that  the  price, 
**  as  fixed,  is  inadequate  on  the  supposition  that  the  lease  is  invalid.  No 
"  apportionment  of  the  price  can  relieve  the  case  from  its  difficulty."  The 
title  was  rejected. 
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until  the  same  mdney  shall  ^e  so  laid  out  as  aforesaid,  invest 
the  same  in  or  upon  the  public  stocks  or  funds  of  the  United 
Kingdom,  or  upon  real  securities  in  England  or  Wales,  in 
their  or  his  names  or  name,  ai^d  be  at  liberty  to  vary  the  in- 
▼estment  from  time  to  time  for  any  other  of  the  like  nature ; 
And  it  is  declared  that  the  annual  income  of  siich  investment 
shall  foUow  the  destination  of  the  i^nts  of  the  hereditaments  ^  ,  / 
directed  to  be  purchased  therewith  :\But  no  such  purchase  or  No  parc'hasfc  to  be 

*  \  *  made  witboot 

jiiTfiMmnr  m  aforesaid  shall  be  ma\}e  while  any  tenant  for  con^pnt,  \x  ten»nt 

\         ^  ^     ^  for  life  or  in  tail 

life  or  adult  tenant  in  tail  shall  be  entitled  in  possession  under  *>^  "e«- 
the  limitations  herein  contained,  exclusiv^^  as  aforesaid,  with- 
put  his  or  her  previous  consent  in  writing*  VPIiovided  also,  Receipts  of  tms- 
that  the  receipts  in  writing  of  the  respective  trustees  for  the  charges. 
time  being  acting  in  the  execution  of  the  respective  trusts 
hereinbefore  created,  shall  be  discharges  for  all  moneys  to  be 
received  by  them  respectively  pursuant  to  such  trusts,  and      >fi 
shall  exonerate  the  person  or  persons  paying  the  same  from 
all  liability  in  respect  of  the  application  thereof.     Provided  Provision  for  the 
ALSO,  that  it  shall  be  lawful  for  the  s^id  \rele9sor\  and  ^jn"  trustees. 
jtended  wife]  and  the  survivor  of  them,  and  afler  the  decease 
of  such  survivor,  for  the  trustees  or  trustee  for  the  time 
being  of  the  respective  trusts  aforesaid,  and  for  the  executors 
or  administrators  of  any  surviving  trustee  of  such  respective 
trusts',  from  time  to  time,  as  often  as  there  may  be  occasion, 
by  deed  executed  in  the  presence  of  and  attested  by  one  or 
more  than  one  witness,  to  appoint  any  person  or  persons  to 
supply  the  place  of  any  present  or  future  trustee  or  trustees 
of  the  said  trusts  respectively  who  may  die  or  become  un- 
willing or  unable  to  act  in  the  execution  of  such  trusts  re- 
spectively, before  the  same  shall  be  fully  performed,  each 
class  of  trustees  appointing  to  vacancies  in  its  own  body :  And 
it  is  declared  that  upon  every  such  appointment  the  respective 
trust  estates  and  funds  shall  be  conveyed,  assigned  and  trans- 
ferred, so  as  to  vest  the  same  jointly  in  any  new  and  old 
trustees,  or  solely  in  the  new  trustees,  as  occasion  shall  re- 


^ 


«70 


*r; 


5^- 


URANCSS  OPERATING 


[part  II. 


Indemnity  of 
tnitteet. 


Corenanta  by  In- 
tended  hubanrf. 


to  convey* 


qaire,  and  evefy  n^w  trustee  shall  succeed  to  the  powers  and 
duties  of  the  trustee  in  whose  place  he  shall  be  appointed. 
Protided  ALS04£hat  the  trustees  hereby  appointed  and  to  be 
appointed  as  aforesaid,  respectively,  and  their  respective  exe- 
cutors or  administrators,  shall  not  be  answerable  for  the  acts 
or  receipts  of  each  other,  or  for  any  loss  or  damage  which 
may  happen  in  the  execution  *of  the  aforesaid  trusts  re- 
spectively without  their  own  respective  default,  and  shall  be 
at  liberty  to  deduct  and  retain,  out  of  the  trust  moneys  which 
shall  come  to  their  hands,  all  costs  and  expenses  which  they 
may  incur  or  sustain  in  the  execution  of  the  trusts  reposed  in 
them  respectively.  And  the  said  [rekssor]  for  himself,  his 
heirs,  executors  and  administrators,  hereby  covenants  witl^ 
the  said  [relesseet  to  uses}  and  their  heirs,  that  notwith- 
standing any  act,  matter  or  thing  done  or  permitted  by  the 
—that  he  hat  iifbt  said  [relessor]  fj)r  any  of  his  ancestors tto  the  contrary,  the  said 

[relessor]  is  well  entitled  by  these  presents  to  assure  and  limit 
the  said  hereditaments  hereby  released  or  otherwise  assured 
or  intended  so  to  be,  to  the  uses  and  in  manner  aforesaid ; 
And  that  the  said  hereditaments  shall,  from  and  after  th^ 
solemnization  of  the  said  intended  marriag^  be  held  and 
enjoyed,  and  the  rents  and  profits  thereof  received  accordingly, 
without  any  eviction,  interruption  or  denial  from  or  by  the 
said  [relesscr],  or  any  person  or  persons  rightfully  claiming  or 
to  claim  under  or  in  trust  for  him  or  any  of  his  ancestors ; 
Free  from,  or  by  the  said  [relessor]^  his  heirs,  executors  or 
administrators,  kept  indemnified  against,  all  former  or  other 
estates,  rights,  titles,  charges  and  incumbrances  created  or 
occasioned  by  the  said  [reles$or]  |pr  any  of  his  ancestors^r 
any  person  or  persons  claiming  under  or  in  trust  for  him  or 
them  or  any  of  them.  And  also,  that  the  said  [relessor]  and 
every  person  rightfully  claiming  under  or  in  trust  for  him  or 
any  of  his  ancestors  will,  on  every  request  and  at  tlie  costs  of 
any  person  or  persons  interested  under  the  limitations  afore- 
said, do  or  execute  every  such  act,  deed  or  assurance,  for 


— forqalel  enjoy 
ment. 


— ^for  freedom 
flrom  incnm< 
brances, 


— for  Airther 
asinrance. 
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xnore  efiectually  assuring  the  said  hereditaments,  or  any  part 
thereof,  to  the  then  subsisting  uses  and  according  to  the  true 
intent  of  these  presents,  as  by  the  person  or  persons  re- 
spectively making  such  request,  or  his,  her  or  their  counsel  in 
the  law  shall  be  reasonably  advised  and  required,  and  as  shall 
be  tendered  to  be  done  or  executed.     In  Witness,  &c. 


ft.   Where  the  Seisin  and  the  Use  are  created  by  distinct 

Instruments,  {57) 


9ppDtntmmt. 
No.  15. 

Appointment,  by  the  joint  Donees  of  a  Power  contemplating 

Specific  Objects,  to  a  Child  in  Fee,, 

To  ALL   persons   TO  WHOM  THESE    PRESENTS   SHALL  COHE, 

{husband],  of,  &c.  and  [christian  name'],  his  wife,  send  greeting. 
Whereas  by  indentures  of  lease  and  release,  bearing  date  Rkcitam, 


(57)  This  distribution  of  assunnces  which  raise  uses  by  transara-  Condition  or  vies 
tation  of  posaenioii  is  not  foanded  opon  any  substantial  difierence  in  their  |||™n\TwUh  refen 
nature.    Though  the  student  would  probably  feel  some  difficulty  at  first  in  ^,^„*rlnce  ereatin 
admitting  an  appointiMnt  to  be  an  assurance  under  which  a  use  arises  by  (be  pctsln. 
transmutation  of  possession,  yet,  when  it  is  considered  that  the  power  itself  « 

is  really  an  executory  use,  deriving  its  legal  existence  from  the  original 
conveyance  to  uses,  and  that  the  appointment  merely  ascertains  the  object 
or  direction  of  such  use,  it  will  lA  apparent,  not  only  that  the  appointment 
owes  its  eflkacy  to  the  seisin  raised  by  transmutation  of  possession,  but  that 
in  legal  contemplation,  the  appointee  is  in  of  a  use  limited  by  the  very 
assurance  which  created  the  seisin.  It  is,  indeed,  a  settled  principle  that 
the  use  created  by  the  execution  of  a  power  is  to  be  considered,  in  point  of 
construction  and  effect,  (but  not  in  point  of  time,  or,  in  other  words,  only 
from  the  period  of  the  execution  of  the  power,)  as  contained  in  the  instru- 
ment creating  the  power,  or,  more  correctly  speaking,  in  the  assurance 
crreating  the  seisin  to  serve  the  uses  to  be  raised  under  the  power — for  that 
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— of  inarrfqge 
vettli'ineiii,  con- 
uinin;  a  piiwtr 
enMbling  the  biit- 
baiid  .iDfl  wife  to 
appoiut  to  all  or 
any  one  or  more 
of  their  children. 


respectively  the 


and 


days  of 


in 


the 


year 


,  The  indenture  of  release  made  between  [husband]  of 

the  first  part,  the  said  [christian  name]^  the  wife  of  the  said 
[husband]^  by  her  then  name  and  description  of  [maidm 
name],  spinster,  of  the  second  part,  and  [trustees  of  settle* 
ment],  of  the  third  part,  being  a  settlement  in  contemplation 
of  the  marriage  of  the  said  [husband]  and  [christian  name], 
his  wife,  divers   manors^  messuages,  lands,  tenements  and 

hereditaments,  situate  at ,  in  the  county  of ,  therein 

described,  with  their  apputenances,  were  limited,  from  and 


Appeoddncy  of 
powers. 


seisin  is  the  commoa  source  of  all  the  uses.  The  power  itself  may  be  ere* 
ated  by  an  instrument  distinct  from  the  assurance  which  raises  the  seisin,  as 
when  land  is  conveyed  by  lease  and  release  to  A.,  to  such  uses  as  B.  shall 
by  deed  appoint,  and  then  B.,  by  a  subsequent  deed,  appoints  to  such  uses 
as  C.  shall  by  deed  appoint.  Now,  if  C.  appoints  to  the  use  of  £.,  the  ap* 
pointee  (E.)  will  be  regarded,  from  the  time  of  such  appointment,  as  the 
taker  of  a  use  under  the  conveyance  to  A*  It  sometimes  happened  that  no 
use  whatever  was,  or  could  be,  limited  by  the  assurance  which  created  the 
seisin,  as  where  the  seisin  was  created  by  fine  or  recovery,  the  usa  were 
necessarily  declared  by  another  instrument  So  the  seisin  may  be  created 
by  feoffment,  or  by  lease  and  release,  and  the  uses  be  wholly  declared  fay  a 
separate  instrument ;  for  such  declaration  would  negative  the  resulting  use. 
In  all  these  instances,  the  assurance  creating  the  seisin,  and  the  instrument 
limiting  the  use,  are  considered  as  standing  in  the  intimate  relation  to  each 
other  of  cause  and  effect.  Enough  has  been  said  to  guard  the  student 
against  inferring,  from  the  distribution  which  it  has  been  thought  conve- 
nient to  adopt  of  the  precedents  in  the  text,  that  an  appointment  b  a  distinct 
species  of  assurance  adapted  to  originate  uses,  instead  of  being,  what  it  truly 
is,  the  application  or  modification  of  a  use  which  owes  its  inception  to  a 
previous  assurance. 

Some  remarks  have  been  made  in  a  fonaer  note  (22,  suprd)  on  the  classi- 
fication of  powers,  vrith  reference  more  particularly  to  powers  appendant, 
as,  for  example,  a  power  of  leasing  given  to  a  tenant  for  life.  Now«  such 
a  power  is  nothing  but  an  executory  use ;  in  other  words,  the  fee  is  con- 
veyed to  the  use  (among  other  uses)  of  such  person  as  the  tenant  for  life 
shall  nominate  to  be  the  lessee  for  a  certain  term  of  years  upon  certain 
conditions,  and  this  executory  use  is  served  out  of  the  seisin  of  the  fee,  in 
precedence  of  the  estate  of  the  tenant  for  life,  to  whose  estate  it  is  never- 
theless said  (with  what  propriety  is  at  least  questionable)  to  be  appendant. 
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after  the  solemnization  of  the  said  marriage.  To  the  nse  of 
the  said  [kushand]^  and  his  assigns  for  his  life,  without  im- 
peachment of  waste,  with  remaipder  to  the  use  of  the  said 
[trustees]^  and  their  heirs,  during  the  life  of  the  said  [husband], 
upon  trust  to  preserve  the  contingent  remainders  thereinafter 
limited,  and  after  the  decease  of  the  said  [husband],  to  certain 
uses  for  securing  to  the  said  [christian  name],  the  wife  of  the 

said  [husband],  a  yearly  rent-charge  of  £ for  her  life  for 

her  jointure,  and  subject  thereto,  To  the  use  of  all  or  any  one 
or  more  of  the  children  or  more  remote  issue  of  the  said 
marriage,  (such  issue  to  be  bom  in  the  lifetime  of  the  said 
[husband]  and  [christian  name],  his  wife,  or  one  of  them,) 
for  such  estate  or  estates,  in  such  shares,  subject  to  such 
restrictions  and  limitations  and  in  such  manner  as  the  said 
[htisband]  and  [christian  name],  his  wife,  by  any  deed  or 
deeds,  revocable  or  irrevocable,  to  be  executed  by  them  in 
the  presence  of  and  to  be  attested  by  two  or  more  witnesses, 
should  direct,  limit,  or  appoint.  And  in  default  of  such  direc- 
tion, limitation  or  appointment,  to  certain  ulterior  uses.  And 
WHEREAS  the  said  marriage  was  solemnized  in  the  parish  —that  the  roar- 
church  of ,  on  the day  of ,  in  the  year  of .  aoiifniniiJd, 

And  whereas  there  has  been  issue  of  the  said  marriage  an  —that  there  ii 

,sr  /••ii  I'l  hmt,  an  eldest 

eldest  son,  (namely)  [name  of  son],  who  was  baptized  at ,  son  and  yonnger 

on  the  day  of  ,  in  the  year  ,  and  several 

younger  children.     And  whereas  the  said  [husband]  and  —that  the  p«>w 
[christian  name],  his  wife,  have  not  exercised  the  aforesaid  exereiaect. 
power  of  appointment  given  to  them  by  the  said  recited  in- 
dentures :     Now    THESE    PRESENTS   WlTNESS,    that   the    said  Tbstatom. 

[husband]  and  [christian  name],  his  wife,  in  execution  of  the 

aforesaid  power  given  to  them  by  the  said  recited  indentures, 

and  of  every  other  power  hereunto  enabling  them  or  either  of 

them.  Do  and  each  of  them  Doth  irrevocably  direct,  limit  operative  words. 

and  appoint,  that  all  the  manors,  messuage,  lands,  tenements 

and  hereditaments  comprised  in  the  said  recited  indenture  of 

release,  or  now  subject  to  the  subsisting  uses  thereof,  with 

their  rights,  members  and  appurtenances,  shall,  from  and  afler 

T 
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the  deteimination  of  such  of  the  limitations  and  subject  to 

such  of  the  powers,  contained  in  the  same  indenture,  as  are 

subsisting  and  antecedent  tin  point  of  effect  to  the  aforesaid 

v$t.  power,  remain  and  be  To  the  Use  of  the  said  [eldest  ion], 

his  heirs  and  assigns  for  ever.     In  Witness,  &c. 


No  16. 

Appointment,  by  the  sole  Donee  of  a  General  Power,  to  Usei 
to  prevent  Dower  in  favour  of  a  Purchaser, 

Particf.  This  Indenture,  made  the day  of ,  in  the  year 

of  our  Lord  ,  Between  [appointor'],  of,  &c.  of  the  one 

part,  [purchaser],  of,  &c.  of  the  second  part,  and  [trustee  for 
purchaser  to  prevent  dower],  of  the  the  third  part.    Whereas, 

rbcitals,  by  virtue  of  indentures  of  lease  and  appointment  and  release, 

— of  conveyance         "^  *  *■ 

to  "'^**°J*!,"  ^'**  bearing  date  respectively  the and  ■         days  of ,  in 

appoint,  the  year ,  the  indenture  of  appointment  and  release  being 

made  between,  &c.  the  hereditaments  hereinafler  described 
now  stand  limited  To  the  use  of  such  persons,  for  such 
estates,  intents  and  purposes,  in  such  shares  and  in  such 
manner  as  the  said  [appointor]  shall,  by  any  deed  or  deeds  to 
be  executed  by  him,  in  the  presence  of  and  to  be  attested  by 

—of  contract  for    two  or  more  wituesses,  direct  or  appoint.     And  Whereas 

the  said  [aj)pointor]  has  contracted  with  the  said  [purchaser] 
for  the  sale  to  him  of  the  fee  simple  in  possession  of  tlie  said 

Trstatum.  ,      hereditaments,  at  the  price  of  £ .    Now  this  Indenture 

WITNESSETH,  that  in  pursuance  of  the  said  contract,  and  in 
consideration  of  the  sum  of  £  ■  ,  of  lawful  British  money 
paid  by  the  said  [purchaser]  to  the  said  [appointor],  at  or 
before  the  execution  of  these  presents,  the  receipt  of  which 
'^um  the  said  [appointor]  hereby  acknowledges,  and  from  the 
same  sum  and  every  part  thereof  hereby  acquits  and  dis- 
charges the  said  [appointee],  his  heirs,  executors,  administra- 
tors and  assigns,  The  said  [appointor],  by  virtue  and  in  execu- 
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tion  of  the  aforesaid  power  or  authority  given  to  him  by  the 
said  recited  indentures,  and  of  every  other  power  or  authority 
enabling  him  in  this  behalf,  Doth  direct,  limit  and  appoint,  Operaiive  words. 
That^  all  \_parcels]  (58),  Together  with  the  appurtenances'  Parcvis. 
thereunto  belonging,  shall  henceforth  remain  and  be  To  the 
USES  following,  namely.  To  such  uses  and  in  such  manner  as  Uses. 
the  said  ^purchaser]  shall  at  any  time,  or  from  time  to  time, 
by  any  deed  or  deeds  appoint ;  And  in  default  of  such  appoint<- 
inent,  To  the  use  of  the  said  [^purchaser]  and  his  assigns, 
during  the  term  of  his  natural  life,  without  impeachment  for 
any  manner  of  waste ;  and  immediately  after  the  determina- 
tion of  that  estate  by  any  means  in  his  lifetime,  To  the  use 
of  the  said  [trustee],  his  executors  and  administrators,  during 
the  life  of  the  said  "[^purchaser].  In  Trust  for  the  said  [ptir- 
chaser]  and  his  assigns.  And  immediately  afler  the  determina- 
tion of  the  said  estate  hereby  limited  to  the  said  [trustee'],  his 
executors  and  administrators.  To  the  use  of  the  said  |jmr- 
chaser]  (59)  his  heirs  and  assigns  for  ever.     And  the  said  ap- 


(58)  In  appointmentt,  the  deicriptioa  of  the  parcels  commoDly  forms  Or  ihe  parcel*, 
part  of  the  recital  of  the  instrument  creating  the  power ;  the  general  words  menu. 

are  reduced  to  a  short  mention  of  the  appurtenances ;  and  the  clauses  of 
'*  all  estate,"  &c.  and  "  all  deeds/'  &c.  are  wholly  omitted.  This  practice 
is  founded  on  the  nature  of  the  instrument,  which  is  merely  a  disposition  of 
the  VM.  Strict  accuracy  would  seem  to  require  that  the  initrument  should 
be,  in  tenns,  an  appointment  of  the  use,  and  not  of  the  land  ;  but  the  form 
given  in  the  text,  and  generally  adopted,  is  sufficiently  correct  and  more 
convenient. 

(59)  Sometimes  the  ultimate  use,  instead  of  being  limited  to  the  pur-  Limitation  to  the 
chaser,  his  heirs  and  assigns,  is  limited  to  the  heirs  and  assigns  of  the  cb«Mr  in  ues'io 
purchaser,  or  to  the  right  heirs  of  the  purchaser.    But  this  form  of  limita-  P**^'"'  ^'o'^*^- 
tioD,  which  has  been  recommended  for  the  sake  of  superior  accuracy,  (Butl. 

Tear.  8th  ed.  347,  n. ;  but  see  Prest.  Est  293,)  is  at  once  theoretically 
-wrong  and  practically  dangerous.  The  subject  is  intimately  connected  Ruls  in 
with  the  learning  of  the  rule  in  Shelley's  case,  (1  Co.  R.  93,)  a  rule  which 
says,  in  substance,  that  if  an  estate  of  freehold  be  limited  to  A.,  with  re- 
ntainder  to  his  heirs,  general  or  special,  the  remainder,  although  Importing 
an  independent  gift  to  the  heirs  as  original  takers,  shall  confer  the  inherit- 
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IMPART  II* 


I.  The  law 
willionl  the  rule. 


II.  Premises  of 
inlc. 


poinior],  for  himself,  his  heirs,  executors  and  administrators, 
hereby  covenants  with  the  said  \_purchasery']  his  appointees, 

a  nee  on  A.  the  aDcestor.    Of  this  much-controverted  rule  an  attempt  will 
now  now  be  made  to  develope  the  leading  principles. 

I.  If  the  rule  in  question  had  not  been  adopted,  land  might  have  been 
limited  for  a  particular  estate  of  freehold  (as  to  one  in  tail,  for  life,  pur 
outer  vie,  ^c.)  with  remainder  to  the  heirs  of  the  body,  or  heirs  general,  of 
tlie  freeholder,  which  remainder,  since  nemo  ett  lueret  viventit,  roust  have 
heeneontingent  during  his  life,  but,  if  not  defeated  by  the  determination  in  his 
lifetime  of  his  particular  estate,(a)  would  have  vested  on  his  death  in  the 
person  or  persons  then  answering  the  description  of  his  heir  or  co-heirs, 
special  or  general.  Thus  the  law  would  have  stood.  If  not,  why  was  the 
rule  instituted  ? 

II.  The  rule  assumes  and  founds  itself  upon  two  pre-existing  circum- 
stances—a freehold  in  the  ancestor,  and  a  remainder  to  the  heirs.  The 
absence  of  either  of  these  ingredients  repels  the  application  of  the  rule  -, 
their  concurrence  irresistibly  invites  it.  When  the  rule  supposes  the  second 
limitation  to  be  a  remainder, (6)  it  plainly  excludes — 1,  the  case  of 
limitations  differing  in  quality,  the  one  being  legal  and  the  other  equitable; 
2,  the  case  of  limitations  arising  under  distinct  assurances;  and,  3,  the 
case  of  an  executory  limitation,  by  way  of  devise  or  use,  and,  consequently, 
upon  principle  J  the  case  of  a  limitation  arising  under  an  appointment  of  the 
use,— but  au t/iorttj/ seems  to  have  established  an  anomalous  exception  in 
regard  to  appointments.  Again,  as  the  second  limitation  must  be  a  re- 
mainder to  the  HEIRS,  it  follows  that  with  limitations  to  sons,  children^  or 
other  objects,  to  take,  either  as  individuals  or  as  a  class,  under  what  is 
termed  a  desciiptio  persouc,  as  distinguished  from  a  limitation  embracing 
the  line  of  inheritable  succession,  the  rule  has  nothing  to  do.  In  order  to 
find  whether  the  second  limitation  is  a  remainder  to  the  heirs  or  not,  we 
must  resort  to  the  general  rules  and  principle.«(  of  law.  The  rule,  being  a 
maxim  of  legal  policy,  conversant  with  things  and  not  with  tcords,  applies 
wlienever  judicial  exposition  determines  that  heirs  are  described  under  a 
term  properly  descriptive  of  other  objects,  but  stands  excluded  whenever  it 
determines  that  other  objects  are  described  under  the  tetm  heirs.  Thus 
the  word  children,  aided  by  the  context,  may  have  all  the  force  of  the  word 
heirs,  in  which  case  the  rule  applies ;  while  the  word  heirs,  restrained  by 

(m)  Introduction,  p.  13,  supra. 

(6)  A  remainder  is  *'a  remnant  of  an  estate  in  land:»,  &c.  expectant  on 
a  particular  estate,  created  together  with  the  same  at  one  time,**-^Co. 
Litt.  143,  a. 
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heirs  and  assigns,  that  notwithstanding  any  act,  matter  or  thing 
done  or  permitted  by  the  said  [appmnlor]  to  the  contrary, 

the  context,  may  have  only  the  force  of  the  word  children,  in  which  case  the 
rule  is  utterly  irrelevant.  These  aie  preliminary  questions,  purely  of  com- 
sTRucTioNy  to  be  considered  without  reference  to  the  rule,  and  to  be  solved 
by  the  ordinary  process  of  interpretation.  That  point  kept  steadily  in  view 
would  have  prevented  infinite  confusion. 

III.  The  operation  of  the  rule  is  two-fold;  first,  it  denies  to  the  re-  HI.  Operation  of 
maittder  the  effect  of  a  gift  to  the  heirs;  secondly,  it  attributes  to  the  le- 
mainder  the  efiect  of  a  gift  to  the  ancestor  himself.    It  is,  therefore,  clear 
that  the  rule  not  only  defeats  the  intention,  but  substitutes  a  legal  intend  - 
ment  directly  opposed  to  the  obvious  design  of  the  limitations.     A  rule 
which  so  operates  cannot  be  a  rule  of  amslruction.    As  a  consequence  of 
transferring  the  benefit  of  the  remainder  from  the  heirs,  who  are  unascer- 
tained»  to  the  ancestor  who  is  ascertained,  the  inheritance,  limited  in  con- 
tingency to  the  heirs,  may  become  vested  in  the  ancestor ;  and,  as  another 
consequence  of  the  same  process,  the  ancestor's  estate  of  freehold  may  merge 
in  the  inheritance.    Thus — 1.  If  land  be  limited  to  A.  for  life,  remainder  —bntnediiUe  nnd 
to  his  heirs  or  to  the  heirs  of  his  body,  the  primary  efiect  will  be  to  give  to  the  hein 
him  an  estate  of  freehold,  (liable,  of  course,  to  merger,)  with,  by  force  of 
the  role,  a  remainder,  immediate  and  vested,  to  himself  in  fee  or  in  tail ; 
(just  as  if  the  limitations  were  to  him  for  life,  remainder  to  him  and  his 
heirs,  or  to  him  and  the  heirs  of  his  body,)  and  the  final  result,  under  the 
law  of  merger,  will  be,  by  tlie  absorption  of  the  particular  freehold  in  the 
vested  inheritance,  to  give  him  an  estate  in  fee  tail  or  an  estate  in  fee 
simple  in  possession.    But — 2.  If  land  be  limited  to  A.  for  life,  remainder,   -coniinyent  r«. 
i^  A,  shall  survive  B,,  to  his  ( A.'s)  heirs  or  to  the  heirs  of  his  body,  then,  as  helrt, 
the  remainder  is  contingent,  because  made  to  depend  on  the  event  of  A.'s  sur- 
viving B.,  the  ancestor  (A.)  will  take  under  the  rule,  not  a  vested,  but  a  con- 
tingent inhetitznce  ;  (just  as  if  the  limitations  were  to  him  for  life,  remainder, 
if  be  shall  survive  B.,  to  him,  A.  and  his  heirs,  or  to  him  and  the  heirs  of  his 
body,)  the  rule  changing  the  object,  but  not  the  quality  of  the  remainder. 
Here,  as  the  inheritance  cannot  vest,  the  particular  estate  of  freehold  will 
not  merge,  but  A.  will  remain  tenant  for  life,  with  an  immediate  contingent 
remainder  to  himself  in  tail  or  in  fee.    This  remainder,  in  the  event  of  his 
surviving  B.,  will  vest  in  him  (A.) ;  the  estate  of  freehold  will  then  merge, 
and  he  will  thus  have,  as  in  the  previous  example,  a  fee  tail  or  fee  simple  in 
possession.    So— 3.  If  land  be  limited  to  A.  for  life,  remainder  to  B.  for  —mediate  re- 
life  or  in  taU,  remainder  to  the  heir  or  heirs  of  Uie  body  of  A.,  then,  by  rea.  Jjjjj;**'  ***  '*** 
son  of  the  interposition  of  the  estate  for  life  or  estate  tail  of  B.,  the  ancestor 
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the  said  recited  power  is  valid,  subsisting  and  unexecuted, 
—for  right  to         and  the  said  [appointor]  has  in  himself  good  right  by  virtue 

(A.)  has,  QDder  the  rule,  not  an  immediate,  but  only  a  mediate  inheritaooe, 
(just  as  if  the  limiutions  were  to  him  for  life,  remainder  to  B.  for  life  or  in 
tail,  remainder  to  him,  A.  and  his  heirs,  or  to  him  and  the  heirs  of  bis 
body,)  the  rule  changing  the  object,  but  not  the  position,  of  the  remainder. 
A.,  therefore,  will  be  tenant  for  life,  with  a  mesne  vested  remainder  to 
himself  in  tail  or  in  fee,  in  ivhich  remainder,  if  B.'s  interposed  estate 
should  determine  in  A.'s  lifetime,  A.'s  life  estate  will  merge,  and  be  will 
then  have,  as  in  the  first  example,  a  fee  tail  or  fee  simple  in  possession.— The 
obvious  deduction  from  these  examples  is,  that  in  no  case  does  the  rule  distnib 
the  particular  estate  of  freehold  in  the  ancestor,  which  is  left  to  the  uncontrolled 
operation  of  ordinary  principles,  merging  or  not  merging,  according  as  the 
remainder  transferred  by  the  rule  from  the  heire  to  the  ancestor  is  absolute 
or  conditional,  proximate  or  remote.  The  estate  of  freehold  is  a  eireumutanet 
without  which  the  rule  is  dormant ;  but  the  rule,  when  called  into  action, 
exerts  its  force  on  the  remainder  alone.  Why  tftot  circumstance  was 
selected,  we  can  only  conjecture.  It  is  affirmed,  indeed,  (Fear.  C.  R.  8th 
edit.  77 ;  I  Harg.  Tracts,  500,)  that  a  limitation  to  A.  for  life,  with  re- 
mainder to  his  heirs,  is  in  truth  the  same  thing  as  a  limitation  to  A»  and 
hit  heirs*  In  the  simple  case  thus  put,  the  effect,  under  the  rule,  aided  by 
the  doctrine  of  merger,  is  the  same,  but  who  will  assert  that  the  import  is 
the  samel  And  how  singularly  short*sighted  does  this  reasoning  appear, 
when  it  is  recollected  that  the  rule  equally  applies  where  the  gift  is,  to  A. 
for  life,  remainder  (interposed)  to  B.  for  life,  remainder  to  the  hetis  of  A. ;" 
or  to  A.  pur  outer  vie,  remainder  to  the  heirs  of  A. ;  or,  to  A.  durante 
viduitate,  remainder  to  the  heirs  of  A. ;  or,  to  A.  in  tail,  remainder  to  the 
heirs  of  A.,  &c. ; — cases  which  need  only  to  be  mentioned  in  order  to  ex- 
plode the  theory  which  seeks  to  form  a  fee  by  the  union  of  the  two  limita- 
tions. It  is  an  error,  and  the  fruitful  parent  of  errors,  to  affirm  that  the 
limitations  unite  or  coalesce  under  the  rule,  which  has  discharged  tt>  office 
by  substituting  the  ancestor  for  the  heirs  in  the  second  limitation. 
IV.  Mode  of  up'  IV.  When  the  ordinary  rules  of  construction  have  ascertained  the  co- 
p  y  Dg  I  e  ra  e.      existence  of  a  freehold  in  the  ancestor  and  a  remainder  to  the  heirs,  the 

simplest  and  surest  method  of  applying  the  rule  is  to  read  the  second  fimi* 
lation  as  a  limitation  to  the  ancestor  himself  and  his  heirs.  This  gives  at 
once,  and  in  every  possible  case,  the  true  result  Hie  effect,  universally  and 
constantly,  will  be  the  same  as  if  the  remainder  had  been  expressly  and  in- 
tentionally limited  to  the  ancestor  and  his  heirs : — reading  the  words  "  and 
his  heirs,'* — not,  according  to  the  notion  referred  to  at  the  close  of  the  pre- 
ceding section  of  this  note,  as  words  of  limitation  of  the  estate  of  freehold 
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thereof  to  appoint  by  these  presents  the  said  hereditaments 
and  premises  with  their  appurtenances,  to  the  uses  and  in 

expressly  limited  to  him,  (which  would  be  absurd,) — but  as  words  of  limita- 
tion of  the  estate  iu  xemaiuder  attributed  to  him  by  the  rule. 

These  positions,  which  really  comprise  the  whole  doctrine  of  the  rule,  Erroneom  views 
appear  in  themselves  to  be  clear  and  demonstrable ;  yet  have  judges  and 
text-writers  perplexed  and  confounded  this  branch  of  learning  by  insisting, 
at  one  time,  that,  upon  general  principles,  the  law  would  not  allow  of  a  re- 
mainder to  the  heirs,  as  purchasers,  of  an  ancestor  taking  a  particular  estate 
of  freehold,  (Fear.  C.  R.  8th  edit.,  192  ;  Harg.  Tracts,  674,)  or,  in  other 
words,  that  there  is  no  special  interdict  at  all — a  short  mode  of  ending  the 
debate  by  annihilating  the  subject  of  it ; — at  another,  that  the  rule  is  a  key 
to  the  construction,  nay,  consults  the  intention  of  the  limitations ! — again, 
that  where  the  remainder  is  immediate  the  limitations  unite  or  coalesce,  and 
that  where  the  remainder  is  mediate  they  unite  or  coalesce  sub  modo,  so  as 
to  admit  the  intervening  estates,  (Fear.  C.  R.  8th  edit.  78,)  or,  in  other 
words,  that  they  are  at  once  united  and  distinct,  at  once  consolidated  and 
unconfounded. 

The  rule,  when  viewed  in  its  true  light  as  a  rule  which  refuses  to  one 
{and  only  one)  given  mode  of  disposition,  the  intended  effect,  and  arbitrarily 
imposes  a  different  effect,  ceases  to  present  that  mysterious  appearance  with 
which  acute  and  laborious,  but  misdirected,  learning  has  invested  it.  Its 
reason  may  be  lost,  its  policy  may  be  questioned,  but  its  authority  must  be 
acknowledged,  while  its  application  is  relieved  from  every  difficulty.  No 
longer  the  sport  of  conflicting  opinions  or  decisions,  it  has  a  determinate 
purpose,  and  a  uniform  result. 

The  subject  of  this  note  is  intimately  connected  with  the  doctrine  of  Doctrine  or  **  ge- 
•'  general  and  particular  intention,"  which  ever  since  the  caseof  fiaed.  SaUHniewion/' 
Dodton  V.  Grew,  (a)  has  occupied  a  large  and  prominent  space  in  almost 
every  discussion  upon  devises  for  life,  with  remainder  to  children,  issue  or 
heirs,  and  especially  in  the  judgments  of  Lord  Kenyon.    In  a  work  pub-  —qnestioucd. 
lished  some  years  ago,  the  writer  ventured  to  question  the  doctrine,  con- 
tending that  it  either  meant  what  the  Rule  in  Shelley's  case  imported,  or  that 
it  was  destitute  of  all  meaning. '(b)    The  arguments  advanced  seemed, 
however,  to  make  but  little  progress  against  the  force  of  inveterate  opinion, 
and  the  great  names  with  which  the  doctrine  stood  identified.    It  found  too  —defended, 

(a)  Wilmot,  272  ;  2  Serj.  Wilson,  322. 

ib)  Inquiry  into  the  Efieet  of  Limitations  to  Heirs  of  the  Body  in  De- 
vises, (1824,)  286. 
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—for  qaiet  enjoy-  manner  aforesaid :  And  also  that  the  said  hereditaments  and 

meat,  ' 

premises,  with  their  appurtenances,  and  the  rents  and  pro6t8 

ao  able  defender  (a)  in  a  gentleman,  to  whose  labours  we  are  indebted  for 
some  of  the  recent  amendments  iti  the  law,  but  the  misteiy  which  attended 
the  doctrine  seemed  rather  to  be  increased  by  a  defence  which  associated  it 
with  the  apparently  distinct  doctrine  of  cy  pres,  (6)     Another  writer,  indeed, 
of  very  high  authority  had  lent  his  sanction  to  the  doctrine,  treating  the  cases 
commonly  "  associated  with  it  as  totally  distinct'*  from  those  which  depend 
upon  the  rule  in  Shelley's  case,  and  observing  that  I^Ir.  Fearne  had  "  con- 
founded the  cases  under  discussion  with  those  which  depend  strictly  on  ^ 
rule  in  Shelley's  case."  (c)    The  substance  of  the  proposition  advanced  by 
the  supporters  of  the  doctrine  was,  that  *'  all  the  cases  in  which  the  parent 
had  been  held  to  take  an  estate  tail,  notwithstanding  the  heirs  or  issue  were 
to  take  as  tenants  in  common,  have  been  expressly  decided  on  the  ground  of 
supporting  the  general  intention ,  and  have  not  been  governed  by  the  rute  in 
Shelley^ s  case.    It  is  admitted  that  the  rule  will  not  apply  where  the  word 
heirs  or  issue  is  explained  to  mean  children,  and  that  when  heirs  take  as 
tenants  in  common  by  purchase,  heirs  must  mean  children,**    To  this  pro- 
position the  answer  is  obvious,  that  the  moment  we  have  ascertained  that  a 
limitation  to  heirs  or  issue  designates  children,  the  result  must  be  the  same  as 
if  the  very  word  children  had  been  used ;   the  children,  therefore,  will  take 
estates  by  purchase,  (d)  and  the  parent  will  not  take  an  estate  tail  at  all  by 
force  of  that  limitation.    Why, "  when  fieirs  take  as  tenants  in  common  by 
purchase  heirs  roust  mean  children,**  is  less  apparent,  since  land  may  cer- 
tainly be  limited  to  A.  for  his  life,  or  for  the  life  of  B.  in  trust  for  B ,  with 
remainder  to  such  persons  as  at  the  death  of  A.  shall  answer  the  description 
of  his  heirs  to  take  as  tenants  in  common.     The  converse  proposition, 
however,  is  true,  that  when  children  take  as  tenants  in  common,  children 
cannot  mean  heirs,  and,  consequently,  that  a  limitation  to  heirs  (or  issue) 
construed  children,  can  never  give  an  estate  tail  to  the  pareut. — Never- 
theless, under  the  circumstances  already  stated,  the  attempt  to  rescue  this 

(a)  Tyrrell's  Suggestions,  [not  published,]  334,  et  seq,  replied  to,  Hayes's 
Principles,  88. 

(6)  Butl.  Fearn.  Cont.  Rem.  8th  ed.  204,  n. 

(e)  Sugden's  Gilb.  Uses.  41,  n. 

(d)  Denne  v.  Page,  11  East,  603,  n ;  Hay  v.  Earl  of  Coventry,  3  T.  R. 
83  ;  Foster  v.  Earl  of  Romney,  11  East,  594  ;  Doe  v.  Vaughan,  6  Bam.  & 
Aid.  464;  1  Dowl.  6c  Ryl.  62,  [in  these  cases  the  children  took  only  life 
estates,  yet  the  gift  over  was  restrained  to  a  failure  of  such  children] ;  Good- 
nght  V.  Dunham,  Dougl.  264  j  Doe  v.  Perryn,  3  T.  R.  484 ;  King  v.  Mar- 
quis of  Stafford,  7  East,  621 ;  and  see  Stains  v.  Maddock,  8  Vin.  Ab.  448; 
3  Bro.  P.  C.  by  Torol.  108 ;  LethieuUier  v.  Tracey,  Amb.  204, 220 ;  Dee  f, 
Cunnis,  4  Taunt.  313. 
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thereof,  shall  or  may,  at  all  times  hereafter,  be  quietly  held, 
received  and  enjoyed  accordingly  without  any  eviction,  inter- 

bianch  of  the  law  from  the  perplexity  occasioned  by  "  general  and  particular 
intention"  teemed  to  be  nearly  hopeless,  when  it  received  the  powerful  sup- 
port of  a  writer  often  quoted  in  the  previous  part  of  this  woTk.(a)     Encou- 
raged by  such  co-operation,  and  by  the  impression  which  had  apparently  been 
made,  the  doctrine  was  again  examined.  \  The  substance  of  the  argument 
against  the  doctrine  is  comprised  in  the  following  passage : — "  The  foregoing 
rules  lead  irresistibly  to  the  conclusion,  that  the  reasoning  of  Lord  Kenyon 
upon  general  intention,  in  such  cases  as  Doe  v.  Sfnith(li)  and  Doe  v.  Cooper ^(^e) 
has  no  foundation  in  law.    That  reasoning  may  be  thus  disposed  of  in  a  few 
words.  If  his  lordship's  version  of  the  devise  was  correct,  and  it  really  imported 
a  gift  to  A.  for  life,  lemainder  to  his  children,  and  in  default  of  issue  of  A., 
over,  then  '  issue'  was  clearly  referable  to  the  particular  class  of  issue 
before  designated,  more  especially  in  Doe  v.  Smith,  where  the  children 
would  have  taken  the  inheritance ;  but  admitting  that  issne  might  be  taken 
to  mean  issue  indeGnitely,  still  this  did  not  authorize  the  court  to  strike  out 
the  gift  to  the  children,  but  warranted,  at  most,  the  construction  of  particular 
estates  in  the  children,  with  remainder  in  tail  to  the  first  taker,  with  re- 
maanders  over,  so  as  to  give  effect  to  eveiy  part  of  the  devise.    On  the  other 
hand,  if  Lord  Kenyon's  reading  of  the  devise  was  wrong,  and  the  devise 
imported  (as  in  sound  legal  construction  it  unquestionably  did,)  that  which 
it  expressed,  a  gift  to  A.  for  life,  remainder  to  the  heirs  of  his  body,  or  his 
issue,  (i.  e.  indefinitely,)  and  in  default  of  issue  of  A.,  over,  the  effect  vns  of 
course  determined  by  the  rule  in  Shelley's  case,  which  gives  the  inherit- 
ance to  the  ancestor,  and  the  case  was  not  distinguishable  by  a  shade  of 
difference  from  fifty  others  in  which  that  rule  had  p:oduced  the  same  result 
The  like  observations  will  apply  to  the  arguments  of  Wilmot,  C.  J«  in 
Roe  T.  Grew,  and  with  additional  force,  l^^cause  the  devise  over  was  in  de- 
faalt  ofttteh  issue; — yet  it  was  thought  consistent  with  sound  construction 
to  burthen  the  express  relative  with  a  '  weighty  and  comprehensive  inten- 
tion,' a  '  principal,  capital,  and  most  material  destination,'  which  the  ante- 
cedent was  assumed  to  be  incapable  of  sustaining.    The  note  of  his  Lord- 
ship's judgment  concludes  with  these  remarkable  words ; — '  if  estate  tail,  a 
chance — if  estate  for  life,  no  chance — better  to  have  a  chance  of  something.' 
The  grand  result,  therefore,  of  this  theory,  (for  the  doctrine  can  have  no 
practical  existence,)  which,  consigning  to  oblivion  the  rules  of  law,  over- 
throws by  force  of  intention  alone,  and  builds  upon  intention  alone,  is  to 

(a)  Jarman  on  the  Construction  of  Devises,  652 ;  infrh,  282,  n. 
(6)  7  T.  R.  631.  (c)  I  East's  R.  229. 
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ruption  or  denial  from  or  by  the  said  [appoinior,']  or  any 
person  or  persons  rightfully  daioiing  or  to  claim  through, 

give  the  isiue— what  ? — a  chance  of  something.  This  conceit,  pregnant 
with  the  absurdity  of  pUftdng  the  inheritance  in  the  power  of  the  first  taker 
in  furtherance  of  the  intentum,  introduced  the  perplexing  distinction  between 
cases  governed  by  the  rule  in  Shelley's  case,  and  cases  goTemed  by  general 
intention — a  distinction  without  a  difference,  for,  the  courts  would  never  have 
held  the  devisee  for  life  to  be  tenant  in  tail  if  the  nUe  had  not  compelled 
them  either  to  adopt  that  course,-  or  to  reject  altogether  the  construction  of 
an  estate  tail.  They  would  have  saved  both  the  particular  intent,  and  gene- 
ral intent,  (if  we  must  wie  these  unmeaning  terms,)  by  holding  the  first  taker 
to  be  tenant  for  life,  with  remainder  to  the  heirs  of  his  body  with  remainder 
over.  I^ord  Redesdale  has  justly  observed,  {Jetton  v.  Wright,  2  Bligh,  57,) 
that  '  to  say  tliat  the  general  intent  shall  overrule  the  particular  is  not  the 
most  accurate  expression  of  the  principle  of  decision,  but  that  the  rule  is, 
that  technical  words  shall  have  their  legal  effect,  unless  from  subsequent  in- 
consistent  words,  it  is  very  clear  that  the  testator  mentkt  otheiwise* — adding 
'  that  those  who  have  to  decide  on  such  cases  ought  not  to  rely  on  petty 
distinctions,  which  only  mislead  parties,  but  look  to  the.  words  used  in  the 
wiU.(a) 
— dver-TDied.  But  whatever  might  be  the  value  of  these  argtwients,  it  cannot  be 

doubted  that  the  increasing  embarrassment  arising  from  the  indiscriminate 
resort  to  "  general  and  particular  intention,"  which,  from  meaning  originally 
nothing*  had  come  to  mean  almost  any  thing  or  every  thing,  contributed 
mainly  to  bring  the  doctrine  into  discredit.  It  appears  at  length  to  have 
been  solemnly  adjudged  a  mischievous  fallacy  by  the  Court  of  King's  Bench 
in  the  late  case  of  Doe  d.  GaUini  v.  GalUni,  2  Nev.  &l  Mann.  632 ;  5  Bam. 
&  Adolph.  621.  Lord  Denrean,  C.  J.  in  delivering  the  judgment  of  the 
Court  animadverts  upon  the  doctrine  in  these  terms: — '*  The  doctrine  that 
the  general  intention  must  over- rule  the  particular  intention,  has  been 
much,  and  we  conceive  justly,  objected  to  of  late,  it  being  as  a  general  pro* 
position  incorrect  and  vague,  and  likely  to  lead  in  its  application  to  errone* 
ous  results.  See  Pnwell  on  Devises,  3d  edit.  c.  27,  vol.  ii.  p.  552.(fr)  In 
its  origin,  it  was  merely  descriptive  of  the  operation  of  the  rule  in  Shelley's 
case;  and  it  has  since  been  laid  down  in  others,  where  technical  words  of 
limitation  have  been  used,  and  other  words,  shewing  the  intention  of  the 
testator,  that  the  objects  of  his  bounty  should  take  in  a  different  way  from 

(a)  Hayes's  Principles,  (1829,)  44;  and  see  25, 106. 
(6)  The  second  volume,  cited  in  the  judgment,  is  entirely  the  work  of 
Mr.  Jarrnan* 
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under  or  in  trust  for  him ;  Free  from  or  by  the  said  [ap for  freedom 

pmntorjf  his  heirS,  executors  or  admmistrators,  etiectually  brences, 
kept  indemnified  from  or  against  all  former  or  other  estates, 
rights,  titles  and  incumbrances,  created  or  occasioned  by  the 
said  [appointor],  or  any  person  or  persons  claiming  or  to  claim 
through,  under  or  in  trust  for  him.  And  lastly,  that  the  said  Zil^J^'^^^^  **' 
{appointor],  and  every  person  rightfully  claiming  or  to  claim, 
through,  under,  or  in  trust  for  him,  will,  at  anytime  or  times, 
at  the  request  and  costs  of  the  said  [purchaser],  his  ap- 
pointees, heirs  or  assigns,  make,  do  and  execute  every  such 
act,  deed,  or  assurance  for  more  effectually  assuring  the  said 
hereditaments  and  premises  or  any  part '  thereof,  to  the  uses 
aforesaid,  or  according  to  the  direction  of  the  said  [purchaser,] 
his  appointees,  heirs  or  assigns,  as  by  the  said  [purcfuiser,] 
his  appointees,  heirs  or  assigns,  or  his  or  their  counsel  in  the 
law  shall  be  reasonably  required  or  advised,  and  as  shall  be 
tendered  to  be  done  or  executed.     In  Witness,  &c. 

that  which  the  law  allows,  have  been  rejected ;  but  in  the  latter  cases,  the 
more  correct  mode  of  stating  the  rale  of  construction  is,  that  technical  words, 
or  words  of  known  legal  import,  must  have  their  legal  effect,  even  though 
the  testator  uses  inconsistent  words,  unless  those  inconsistent  words  are  of 
such  a  nature  as  to  make  it  perfectly  clear  that  the  testator  did  not  mean  to 
use^  the  technical  words  in  their  proper  sense ;  and  so  it  is  said  by  Lord 
Redesdale  in  Jenon  v.  Wright  (a).  This  doctrine  of  general  and  particular 
intent  ought  to  be  carried  no  further  than  this;  and  thus  explained,  it  thould 
be  applied  to  thit  and  all  otheCJoUlif  Another  undoubted  rule  of  construction 
is,  that  every  part  of  that  which  the  testator  meant  by  the  words  he  has  used, 
should  be  carried  into  effect  as  far  as  the  law  will  permit,  but  no  further ; 
and  that  no  part  should  be  rejected,  except  what  the  law  makes  it  necessary 
to  reject" 

Such  must  be  the  ultimate  fate  of  all  legal  doctrines  which,  having  no 
foundation  in  principle,  are  "  vague"  in  their  terms,  and  "  lead  in  their  ap- 
plication to  enoneous  results ;"  for  the  impossibility  of  understanding  and 
applying  them  induces  at  last  the  necessity  of  disclaiming, them. 

It  is  a  remaikable  fact,  that  when  two  eminent  conveyancers,  favourable  to 
the  doctrine,  were  asked  for  a  definition  and  example,  each  stated  and  illus- 
trated it  in  a  manner  wholly  diffeient ! 

(«)  2  Bligh,  67. 
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Parties. 

Tbstatum. 
Considcnition. 


Sargatn  anil  Iftab. 

No.  17. 

Bargain  and  Sale  to  a  Purchaser  in  Fee. 

This  Indenture,  made  the day  of ,  in  the  year 

of  our  Lord  ,  Between  [_bargainor'\,  of,  &c.  of  the  one 

part,  and  [bargahiee^,  of,  &c.  of  the  other  part,  Witnesseth, 

that  in  consideration  of  the  sum  of  £ ,  of  lawful  British 

money  paid  by  the  said  [bargainee']  to  the  [bargainor'],  on  the 
execution  of  these  presents,  the  receipt  of  which  sum,  and 
that  the  same  is  in  full  for  the  absolute  purchase  of  the  fee 
simple  in  possession,  whereof  the  said  [bargainor]  is  now 
seised,  of  the  manor,  messuages,  lands  and  hereditaments 
hereinafter  described,  the  said  [bargainor]  hereby  acknow- 
ledges, and  from  the  same  sum  hereby  acquits  and  releases 
the  said  [bargainee],  his  heirs,  executors,  administrators  and 
OperaiWe  woitU.   assigns.  The  said  [bargainor]  Hath  bargained  and  sold,(60) 

BamiDi  ind  (^)  Conveyances  under  the  old  banlcrupt  acU,  5cc.  purporting  to  be  bar- 

Miet,  proper  and    /faint  and  sales,  are  not  unfrequently  confounded  with  bargains  and  sales 

improper,  diflin-     •'       ,  . 

gaUhed.  within  the  statute  of  uses,  but  they  are  in  fact  perfectly  distinct  in  their  na* 

ture.    A  bargain  and  sale  within  the  statute  of  uses,  (or,  in  other  words,  a 
bargain  and  sale  properly  so  called,)  is  a  contract,  in  consideration  of  money 
or  money's  worth,  by  the  owner  of  land,  for  the  total  or  partial  alienation  of 
his  interest,  which  contract  raises  a  use  in  favour  of  the  purchaser,  grounded 
on  the  seisin  of  the  bargainor,  and  the  use  so  raised  (provided  the  contract, 
if  it  concern  the  freehold,  be  attended  with  the  ceremonies  prescribed  by  the 
statute  of  enrolment,  27  Hen.  8,  c.  16,)  is  instantly  transformed  into  posses- 
sion by  the  statute  of  uses.    The  enrolment  of  the  proper  bargsun  and  sale 
ReUtion  of  enrol«  ^^  i^^&tion  to  the  execution  of  the  instrument.    The  statute  of  enrolment  de- 
ment or  the  proper  Qies  effect  to  the  assurance,  "  except  the  same  bargain  and  sale  be  made  by 
bargain  and  nle.  .jjiijiMt 

writing,  indented,  sealed  and  enrolled,  &c.,  and  the  same  enrolment  be 

made  within  six  [lunar]  months  after  the  date,"  &c. ; — the  condition  being 
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And  by  these  presents  Doth  bargain  and  sell  unto  the  said 
[barg£unee]f  his  heirs  and  assigns,  All  [^parcels],  Together  Parcels. 


complied  with,  the  statute  of  uses  imparts  legal  efficacy  to  the  use  from  its 
inception.  But  a  bargain  and  sale  under  the  bankrupt  acts  is  merely  the 
execution  of  a  naked  authority  given  to  A.  to  dispose  of  the  estate  of  B.,  and 
has  no  other  title  to  the  appellation  of  a  bargain  and  sale  than  that  which  it 
derives  from  the  occurrence  of  the  words  "  barg^n  and  sell "  in  ihe  statute 
which  confers,  and  in  the  instrument  which  executes  the  authority.  The 
same  observation  applies  to  every  instrument,  assuming  the  form  of  a  bar> 
gain  and  sale,  by  which  lands  are  disposed  of  in  pursuance  of  a  power  or 
authority,  whether  created  by  statute  or  by  other  means.    Suppose,  for  ex-  Appointmeou 

par  purling  (o  be 

ample,  that  land  were  conveyed  to  such  uses  as  A.  should,  by  deed  in-  barg^iUis  and  mWp. 
dented,  and  enrolled  within  six  months  from  the  date,  bargain  and  sell  the 
same; — a  deed  perfected  conformably  to  this  power  would  have  all  the  qua- 
lities and  incidents  of  an  appointment,  and  none  of  the  qualities  or  incidents 
peculiar  to  a  bargain  and  sale;  though,  if  the  appointment  were  made  to 
A.,  to  the  use  of  D.,  the  legal  estate  would  vest  in  A.,  just  as  under  a  bar- 
gain and  sale  to  A.,  to  the  use  of  B.,  the  use  is  executed  in  A.  Considered 
as  the  execution  of  a  power,  the  instrument  could  operate  only  from  the  time 
•of  the  completion  of  the  ceremonies  prescribed  by  the  power.  So,  an  instru- 
ment made  in  pursuance  of  a  statutory  authority  to  bargain  and  sell,  has  its 
legal  inception  in  the  fulfilment  of  the  requisites  of  the  statute.  If  the 
power  or  authority  requires  the  deed  to  be  enrolled,  but  does  not  limit  the 
time,  the  enrolment  is  wholly  independent  of  the  period  fixed  by  the  statute 
of  enrolment,  (Ingram  v.  Parker,  T.  Raym.  239,  cited,)  but  till  enrolment 
the  power  or  authority  lemains  unexecuted  at  law.  The  enrolment  of  a 
proper  bargain  and  sale  relates  back  to  the  creation  of  the  use,  which 
springs,  on  the  execution  of  the  deed,  from  the  seisin  of  the  bargainor ;  but 
it  is,  manifest  that  an  instrument  enrolled,  purporting  to  be  a  bargain  and 
sale  in  pursuance  of  a  mere  power  or  authority  to  "  bargain  and  sell  by 
deed  enrolled,"  can  have  no  such  relation.  It  is  hardly  necessary  Co  add, 
that  a  power  or  authority  to  bargain  and  ull  may  be  executed  by  any  other 
form  of  expression ;  and  as  the  use,  in  such  cases,  of  the  words  bargain  and 
sell,  is  apt  to  suggest  an  erroneous  notion  of  the  nature  and  operation  of  the 
instrument,  it  seems  desirable  to  avoid  using  them. — An  authority  given  to 
executors  to  sell,  is  in  eflect  a  power  to  ascertain  the  purchaser,  who  is  in  as 
a  devisee  under  the  will,  and  the  result  of  the  execution  of  the  power  is  to 
supply  the  devise  with  an  object. 

Under  the  statute  10  Anne,  c.  18,  s.  3,  examined  copies  of  the  enrolment  Copies  •  f  et.rol- 
of  a  bargain  and  sale  (i.  e.  such  a  bargain  and  sale  as  is  within  the  statute  aa^  snle.eviitrnrr. 
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All  estate  claasc. 


Habendum. 


Bargtiii  and  vale 
for  a  particular 
estate,  wiih  rv 
roaindcrs. 


Bargains  and  sales 
in  baiikrapicy. 


with  all  courts,  franchises,  rents,  services  and  other  privileges 
and  fruits  of  seigniory,  mines,  minerals,  trees,  woods,  ways, 
waters,  watercourses,  profits,  easements,  rights,  members  and 
appurtenances  whatsoever  to  the  said  manor  and  other  heredi* 
laments  and  premises  belonging,  or  at  any  time  heretofore  held, 
used,  or  enjoyed  therewith.  And  also  all  the  estate^  right, 
title,  interest,  claim  and  demand,  at  law  or  in  equity,  of  the 
said  \hargaxnor\  in,  to,  out  of,  or  upon  the  said  manor  and 
other  hereditaments  and  premises,  or  any  part  thereof,  with 
their  appurtenances.  To  have  and  to  hold  the  said  manor 
and  other  hereditaments  and  premises  hereby  bargained  and 
sold,  or  intended  so  to  be,  with  their  appurtenances,  unto  and 
to  the  only  proper  use  of  the  said  [bargainee],  his  heirs  and 

of  enrolment)  are  admissible  in  evidence,  without  proof  of  the  loss  of  the 
original.  The  conveyance  by  bargain  and  sale  is^  therefore,  sometimes 
adopted  on  account  of  the  security  and  facility  in  point  of  evidence  ailbrded 
by  the  enrolment,  particularly  where  the  subject  of  conveyance  is  a  large 
estate  about  to  be  sold  in  lots ;  and  it  was  formerly  much  the  practice  to 
convey  to  a  purchaser,  as  well  by  lease  and  release,  as  by  a  contemporane- 
ous bargain  and  aale  enrolled.  It  should  be  borne  in  mind,  however,  that  if 
a  bargain  and  sale  be  made  to  A.  to  uses,  the  legal  estate  will  be  executed  in 
A.,  and  the  uses  will  in  effect  be  trusts  in  equity,  for  that  which  passes  by 
the  bargain  and  sale  is  the  use,  upon  or  out  of  which  uses  of  course  cannot 
be  limited.  But  it  is  conceived  that  the  use  may  be  distributed  through  a 
series  of  limitations  by  way  of  bargain  and  sale,  and  consequently  that  a 
bargain  and  sale  may  be  made  to  the  use  of  a  purchaser  for  life,  with  re- 
mainder to  a  trustee  for  the  life  of  the  purchaser,  with  remainder  to  the  pur- 
chaser in  fee.  The  power  of  appointment,  however,  which  formed  part  of 
the  limitations  hitherto  commonly  inserted  to  prevent  dower,  would  be  in- 
admissible. 

The  consideration  of  money,  or  of  money's  worth,  is  essential  to  raise  the 
use,  but  it  is  by  no  means  requisite  that  the  consideration  should  move 
from  the  bargainee  to  the  bargainor.  The  use  would  arise  upon  a  bargain 
and  sale  by  A.  to  D.  in  consideration  of  money  paid  by  C.  to  D. 

With  respect  to  bargains  and  sales  in  bankruptcy,  they  are  taken  away, 
except  as  to  copyholds,  by  the  Act  of  1  &  2  W.  4,  c.  66,  ("  An  Act  to 
establish  a  Court  in  Bankruptcy,")  which  vests  all  the  other  real  estate  of 
the  bankrupt  in  the  assignees  by  virtue  of  their  office,  s.  26«  As  to  the  con- 
veyance of  copyholds  under  the  bankrupt  acts,  vid$  infra.  Part  III. 
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assigns  for  ever.  And  the  said  [bargtnnor]^  for  himself,  his 
heirs,  executors  and  administrators,  hereby  covenants  with  the 
said  [bargainee],  his  heirs  and  assigns,  That  notwithstanding  Covenants  by  bar- 
any  act,  matter  or  thing  done  or  permitted  by  the  said  [bar" 
gainor]  or  any  of  his  ancestors  to  the  contrary,  the  said  [bar-  —f*^  •■'b»'«  <«  ««"• 
gainor]  has  in  himself  good  right  by  these  presents  to  bargain 
and  sell  the  said  hereditaments  -end  premises,  with  their  ap- 
purtenances, unto  and  to  the  use  of  the  said  [bargainee'],  his 
heirs  and  assigns  for  ever.     And  also  that  the  said  heredita-  -forqni«t  enjoy. 

°  ment, 

ments  and  premises,  with  their  appurtenances,  and  the  rents, 
issues  and  profits  thereof,  shall  or  may  at  all  times  hereafter 
be  peaceably  and  quietly  held,  received  and  enjoyed  by  the 
said  [bargainee],  his  heirs  and  assigns,  without  any  eviction, 
interruption  or  denial  from  or  by  the  said  [bargainor],  or  any 
person  or  persons  rightfully  claiming  or  to  claim  under  or  in 
trust  for  him,  or  under  any  of  his  ancestors.  Free  and  clear,  —for  freedom 
or  by  the  said  [bargainor],  his  heirs,  executors  or  adminis-  brances, 
trators,  effectually  kept  indemnified  from  or  against  all  former 
or  other  estates,  right,  titles,  charges  and  incumbrances  cre- 
ated or  occasioned  by  the  said  [bargainor]  or  any  of  his  an- 
cestors, or  any  person  or  persons  claiming  or  to  claim  under 
or  in  trust  for  him,  or  under  them,  or  any  of  them.     And  — ^o'  forther  aua- 

•^  rauce, 

lastly,  that  the  said  [bargainor],  and  every  person  rightfully 
claiming  or  to  claim  under  or  in  trust  for  him,  or  under  any  of 
his  ancestors,  will  at  any  time  or  times,  at  the  request  and 
costs  of  the  said  [bargainee],  his  heirs  or  assigns,  make  and 
execute  every  such  act,  deed,  or  assurance  for  more  effectu- 
ally or  satisfactorily  assuring  the  said  hereditaments  and  pre- 
mises, or  any  part  of  the  same,  with  the  appurtenances,  unto 
or  to  use  of  the  said  [bargainee],  his  heirs  or  assigns,  as  by 
the  said  [bargainee],  his  heirs  or  assigns,  or  his  or  their  coun- 
sel in  the  law,  shall  be  reasonably  advised  and  required,  and 
as  shall  be  tendered  to  be  made  or  executed.  In  Witness, 
&c. 
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Partief. 

TssTATuai. 
Consideration. 


Operative  words. 


Parcels. 


Mortgage  by  bar. 
gain  and  sale  for 
>ears. 


Words  of  limita- 
tion— estates  ptir 


No.  18. 

Bargain  and  Sale  for  a  long  Term  of  Years,  by  way  of 

Mortgage. 

This  Indenture,  made  the day  of ,  in  the  year 

of  our  Lord ,  Between  [mortgagor],  of,  &c.  of  the  one 

part,  and  [mortgagee'],  of,  &c.  of  the  other  part,  Witnesseth, 

that  in  consideration  of  the  sum  of  £ ,  of  lawful  British 

money,  lent  by  the  said  [mortgagee"]  to  the  said  [mortgagor], 
immediately  before  the  execution  of  these  presents,  the  re- 
ceipt of  which  sum  the  said  [mortgagor]  hereby  acknowledges, 
and  therefrom  releases  and  discharges  the  said  [mortgagee], 
his  executors,  administrators  and  assigns.  The  said  [mort- 
gagor]  Hath  bargained  and  sold,(6 1 )  And  by  these  presents 
Doth  bargain  and  sell,  unto  the  said  [mortgagee],  his  execu- 
tors, administrators  and  assigns,(6i^)  All  [parcels],  Of  which 
said  hereditaments  and  premises  the  said  [bargainor]  is  now 
seised  in  fee  simple  in  possession.  Together  with  all  ease- 
ments, rights,  members  and  appurtenances  to  the  said  heredi- 

(61)  Mortgages  for  years  are  commonly  called  mortgages  by  dgmite,  but 
when*  the  mortgagor  is  seised,  they  take  eflect  as  bargains  and  sales.  The 
consideration  raises  the  use,  and  the  mortagee  is  presently  in  possession 
under  the  statute  of  uses,  without  entry,  and  (the  statute  of  27  Hen.  8,  c.  16, 
not  extending  to  the  creation  of  terms  of  years,)  without  enrolment.  The 
operative  words  generally  used  are,  " grant,  bargain,  sell  and  demise" 

(62)  It  seems  more  correct  to  omit  the  words  of  limitation  in  the  testa- 
tum, it  being  the  proper  office  of  the  habendum  to  limit  the  estate.  Words 
of  limitation  are  not  essential  to  the  creation  of  a  term  of  years,  nor,  indeed, 
to  the  creation  of  any  estate  less  than  an  estate  of  inheritance ;  though  in 
a  late  case  it  was  inadvertently  held,  that  for  want  of  words  of  limitation,  or 
equivalent  words,  in  the  devise  of  an  estate  pur  auter  vie,  the  devisee  took 
only  an  estate  for  the  joint  lives  of  herself  and  the  cestui  que  vie.  Doe  v. 
Robiruon,  8  Bam.  &  C.  296,  and  4  Mann.  &  Ryl.  249.  But  see  Mr. 
Manning's  note,  t6.  263,  in  which  the  decision  is  shown  to  be  utterly  incon* 
sistent  with  the  common  law  and  statute  law  relating  to  estates  pur  auter  vie. 
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taments  and  premises  in  anywise  belonging.(Od)    And  also  Decdi,  &c. 
all  deeds  and  writings  relating  to  the  title  of  the  said  [bar'^ 
gainor]  to  the  said  hereditaments  and  premises,  or  any  part 
thereof,  To  have  and  to  hold  the  said  hereditaments  and  Habimddw, 
premises  hereby  bargained  and  sold,  or  intended  so  to.  be, 
with  their  appurtenances,  unto  the  said  [mortgagee],  his  exe-  —to  bargtiae«  for 
cutors,  administrators  and  assigns,  henceforth  for  i&e  ienxu>f  yews. 
LfiUP—yeflCSj    without  impeachment  of  waste,  nevertheless 
subject  to  the  proviso  for  redemption  hereinafter  contained, 
(that  is  to  say,)  Provided  always,  That  if  the  said  [hargatnor],  J"*^*y  "^  ■*" 
his  heirs,  executors,  administrators,  or  assigns,  shall  pay  or 
cause  to  be  paid  unto  the  said  [bargainee'],  his  executors,  ad- 
ministrators, or  assigns,  the  sum  of  £ ,  of  lawful  British 

money,  with  interest  for  the  same  after  the  rate  o££5  per 
cent«  per  annum,  in  Lincoln's  Inn  HaU,  in  the  county  of  Mid- 
dlesex, between  the  hours  of  eleven  and  twelve  o'clock  in  the 
forenoon,  on  (64)  the  day  of  ——next,  without  de- 
duction. Then  these  presents  shall  be  void.  And  the  said  CoveiMuiti  b/ 
[bargainor],  for  himself,  his  heirs,  executors,  administrators 
and  assigns,  hereby  covenants  with  the  said  [bargainee],  his  ex- 
ecutors, administrators  and  assigns,  that  the  said  [bargai$ior], 
his  heirs,  executors,  administrators  or  assigns,  will  pay,  of 
cause  to  be  paid  unto  the  said  [bargainee],  his  executors,  ad- 
ministrators or  assigns,  the  said  sum  of  £ ,  with  interest 

for  the  same  after  the  rate  aforesaid,  at  the  place  and  time 
and  in  manner  hereinbefore  appointed  for  the  paymentthere- 


(63)  The  "  all  estate"  clause  is  omitted,  because  the  bargainor  departs 
only  with  a  limited  interest 

(64)  The  condition  must  be  strictly  complied  with  to  defeat  the  legal  Mortgice  coa- 
effect  of  the  deed*    The  money  must  therefore  be  paid  on,  and  not  before  ^^^'*' 

or  after  the  appointed  day.  If  the  money  were  made  payable  on  or  \$efor% 
the  day,  then  the  lender  would  be  exposed  to  the  inconvenience  of  having  it 
tendered  without  notice.  If  the  mortgagor  makes  default  in  payment,  he 
cannot  afUrwards,  according  to  the  rule  of  equity,  oblige  the  mortgagee  to 
accept  the  money  without  giving  six  calendar  months  previous  notice. 

U 


2D0 


ASSURANCES  OPERATTNO 


[part  it. 


•p-for  ri|^t  to 
biirgtin  lod  MtVt, 


— for  qniet  enjoy* 
ment  after  defaolt 
in  pvyment  of 
the  money, 


— for  freedom 
from  incam- 
)>ninceif 


—for  farther  «§• 
Minuice. 


of:  And  also  that  (65)  the  said  [bargainor]  has  good  right, 
by  these  presents,  to  bargain  and  sell,  or  otherwise  assure 
the  said  hereditaments  and  premises  unto  the  said  [bargainee], 
his  executors,  administrators  and  assigns  for  the  said  term  of 
1000  years  in  manner  aforesaid:  And  also  that  if  default 
shall  be  made  in  payment  of  the  said  sum  of  £— ,  or  the 
interest  thereof,  at  the  place  and  time  and  in  manner  herein- 
before appointed  for  payment  thereof,  it  shall  be  lawful  for 
the  said  [bargainee],  his  executors,  administrators,  or  assigns 
thenceforth  during  the  residue  of  the  said  terra  of  1000  years, 
quietly  to  enter  upon  and  enjoy  the  said  hereditaments  and 
premises,  and  to  take  the  rents  and  profits  thereof,  without 
any  eviction,  interruption  or  denial  whatsoever,  Free  and 
clear,  or  by  the  said  [bargainor],  his  heirs,  executors  or  ad- 
ministrators,  effectually  kept  indemnified  from  or  against  all 
former  or  other  estates,  rights,  charges  and  incumbrances 
whatsoever :  And  (66)  that  the  said  [bargainor],  and  every 
person  having  or  rightfully  claiming  or  to  claim  any  estate, 
right  or  interest  in  or  to  the  said  hereditaments  and  premises, 
or  any  part  thereof,  will  at  any  time  or  times,  at  the  request 
of  the  said  [bargainee],  his  executors,  administrators  or  as- 
signs, but  at  the  costs  of  the  said  [bargainor],  his  heirs,  ex- 
ecutors, administrators   or  assigns,  make,  do  and   execute 


Coventnd  for 
title  in  more- 
gaset. 


OoTcnut  for 
further  aunruM 
in  mortgages. 


(65)  It  will  be  observed  that  the  qualifying  words  "  Dotwithstaading 
any  act,  &c.  by  the  mortgagor,"  &c.  are  omitted,  and  that  the  other  cove- 
nants are  likewise  unqualified,  for  a  mortgagee,  though  he  takes  the  esUte 
merely  as  a  pledge,  may  of  course  demand  covenants  amounting  to  a  war- 
ranty of  title. 

(66)  The  words  *•  in  ease  default  shall  Im  made  in  payment  of  the  said 

sum  of  £ ,  or  the  interest  thereof,  at  the  time  hereinbefore  appointed 

for  payment  thereof."  should  not  be  inserted  here.  The  consequence  of 
their  insertion  would  be,  that  if  the  mortgagee  were  to  discover  a  defect  in 
his  security  before  the  day  of  payment,  he  could  not  immediately  call  upon 
the  mortgagor  under  his  covenant  to  remedy  it,  but  must  wait  till  it  was 
perhaps  no  longer  remediable.  The  mortgagor  might  be  tenant  in  tail  and 
die  before  the  day  of  payment. 


i 
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every  rach  aet,  deed,  conveyance  or  aisunuiee  ibr  more  ef- 
fectually or  sadsfkctorily  aMuring  the  said  hereditaments  and 
premises,  or  any  part  thereof,  unto  the  said  -  [jbargaime],  hia 
executors,  administrators  or  assigns,  for  the  residue  which 
shall  be  then  unexpired  of  the  said  term  of  1000  years  (67), 
according  to  the  true  intent  of  these  presents,  as  by  the  said 
[bargainee],  his  executors,  administrators  or  assigns,  or  his 
or  their  counsel  in  the  law  shall  be  reasonably  advised  and 
required.  Provided  nevertheless,  that  until  default  shall  be  Proriio  ibr  en- 
made  in  pajrment  of  the  said  sum  of  £        ,  or  the  kiterest  imtvImv  ?in 


thereof,  at  the  time  and  in  manner  hereinbefore  appointed 
for  payment  thereof,  it  shall  be  lawfol  for  the  said  [6af^*nor], 
his  heirs  or  assigns,  to  continue  in  the  possession  and  receipt 
of  the  rents  and  profits  of  the  said  hereditaments  and  pre- 
mises, without  any  interruption  or  denial  by  the  said  [bar^ 
gainet],  his  executors,  administrators  or  assigns.  In  Wit* 
visa,  Src. 


No.  19. 

Bargain  and  Sale  far  a  Year,  (68). 

This  Indenture,  made  the  —  day  of  — ,  in  the  year  Puiief. 
of  our  Lord  — — >,  Between  [bargamor'],  of,  &c«  of  the  one 
part,  and  [bargmnee'],  of,  &c.  of  the  other  part,  WiTvassxTHt  TiiTATva. 


(67)  Benstunes  the  wordt  "  fraed  and  difcbsrged  from  ths  sibriisid  --^lidMrft  ftmn 

,.,,,,„  old  cqoity  of  re- 
pmrifo  for  redempdoa,  tad  lU  sqvity  of  redaupUon,  by  virtue  Vmm,     denptlon. 

aie  iatrodastd  ia  this  phce ;  but  tbey  aia  wholly  augaioiy»  for  ths  squity 

•f  radamptioii  caimot  be  sxcludod  by  any  pnitpective  stipulatioa, 

(68)  Ths  bsrgua  sad  tale  upon  which  ths  relosM  is  foundsd,  whsa  Leaw  fort  year, 
laad  is  cenvayed  by  kaie  and  ralsaas^  is  coauaonly  sailed  a  Uan  for  a 

ytfr.  It  it  properly  a  bargain  and  sale,  entiUing  ths  bargaioss  lo  ths  us« 
for  a  year  (  the  statute  instantly  con? erti  the  use  into  a  kgal  estate  for  a 
yaar»  aad  then  the  bargainee,  as  tenant  in  peiMwion,  is  in  a  cenditioa  ta 
noeept  a  camnoa  law  rslease  of  the  leversioo. 

u  2 
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MoMiMi  MM-       that  in  consideration  of  5$.  of  lawful  British  money  paid  (69) 

by  the  said  [bargmnee]  to  the  said  [bargahwr],  on  the  exe* 
cation  of  these  presents,  the  receipt  whereof  is  hereby  ac« 

OimatiTc  wordi.  Jmowledged,  The  said  [bargainar]  (70)  Hath  bargained  and 

sold,  and  by  these  presents  Doth  bargain  and  sell  (71)  unto 


Noaaiial  e««.  ^69)  The  tctual  payment  or  lender  of  the  6t.  is  unneoenaiy  to  the  rais* 

ing  of  the  nte,  but  it  u  indispensably  necessary  to  expmt  a  valoable  oon« 
suteiatiott. 

PtrtlM  lo  a  feaw  (70)  The  safest  rule  for  general  adoption  is  to  make  all  the  oonvejing 
*  ^*^'  parties  to  the  release  join  in  the  lease  for  a  year.    Bat  the  only  material 

party  is  the  Ugal  owner  of  the  immediate  freehold.  Thos,  if  the  land  be 
limited  to  A.  for  the  life  of  B.,  in  trust  for  B.,  with  remainder  to  C,  the 
conveying  parties  to  the  release  will  be  A.,B.,  and  C,  hot  the  lease  will 
be  properly  made  by  A.  alone.  The  concurrence,  however,  of  A.,  B,,  and 
C.  would  render  the  conveyance  eflectual,  even  if  it  should  prove  that  A. 
had  destroyed  his  particular  estate,  or  that  B/s  estate  was  legal.  So, 
where  a  mortgagee  in  fee  and  the  mortgagor  are  the  conveying  parties  to  ibe 
release,  it  is  clear  that,  if  the  mortgage  was  a  valid  legal  conveyance,  the 
mortgagor,  having  a  mere  equity,  need  not  join  in  the  lease,  but  his  con- 
currence  will  guard  against  the  possibility  of  the  legal  fee  being  still  iu 
hhn,  in  consequence  either  of  a  defect  in  the  mortgage,  or  of  the  mortgage 
being  inadmissible  in  evidence  from  not  being  duly  stamped.  In  many 
cases,  however,  the  lease  for  a  year  is  loaded  with  patties  altogether  use* 
less,  as  where,  the  fee  being  vested  in  trustees  for  sale,  the  persons  bene- 
ficially interested  in  the  produce  are  made  to  join  in  the  lease. 

Pai«elt  or  lease         CO  '^^  parcels  in  the  lease  and  release  should  be  the  same.    Some- 

for  a  year.  times,  though  rarely,  the  parcels  of  the  release  are  introduced  by  way  of 

recital,  to  which  the  operative  part  of  the  deed  refers.  The  parcels  of 
the  lease  may  then  assume  the  following  form : — "  All  those  messuages, 
lands,  tenements  and  hereditaments  comprised  in  and  conveyed  by  oeitain 
indentures,  of,  &c.  [purnitti^  the  rrftrential  de$eriptun  in  the  operative 
part  of  ilte  releate*']  In  which  indentures  the  said  hereditaments  are  de- 
scribed as  follows,  namely,  '  All  that'  linsert  the  desertption  contained  in 
the  recital  of  the  reUase/i  Together  with,"  &c.  The  general  words  should 
also  be  the  same  in  both  deeds.  When  the  parcels  are  long,  the  lease  may 
be  indorsed  upon  the  engrossment  of  the  release,  and  the  parcels  be  in  this 
form : — "  AU  those  messuages,  Uc.  comprised  and  described  in  the  writing 
within  contained,  and  intended  to  be,  when  peifected,  the  indenture  of  re- 
lease hereinafker  referred  to.    Together  with,  &c.  To  have  and  to  hold  the 
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the  said  [bargainee].  All  [parcels],  Together  witli  all,  &c.  P«rcci«. 
[general  words],  To  have  and  to  hold  the  said  heredita-  Habbnoum, 
ments  and  premises  hereby  bargained  and  sold,  or  intended  -to  bargaineo 

.     .  for  out  year. 

80  to  be,  With  their  appurtenances,  unto  the  said  [bargainee], 

his  executors,  administrators  and  assigns,  from  the  day  next 

before  the  day  of  the  date  of  these  presents,  for  the  term  of 

one  year  (72),  To  the  intent  that  by  force  of  the  statute  To  the  intent  that 

he  mey  he  ctf 

CUe  of  «  rc- 


said  hereditaments  and  premises  hereby  bargained  and  80ld«  or  intended  so 
to  be,  with  their  appurtenances,  unto  the  saXdHbargainee],  his  executors,  ad- 
ministrators, and  assigns,  from  the  day  next  before  the  day  of  the  date  of 
these  presents,  for  the  term  of  one  year.  To  the  intent  that  by  force  of  the 
statute  made  for  transferring  uses  into  possession,  the  said  [bargainee]  may  be 
in  the  actual  possession  of  the  said  hereditaments  and  premises,  and  be  en* 
abled  to  accept  the  release  intended  to  be  made  to  him  of  the  immediate 
reversion  in  fee-simple  of  the  said  hereditaments  and  premises,  by  an  inden- 
ture of  release  intended  to  bear  date  the  day  next  before  the  day  of  the  date 
of  these  presents,  and  to  be  made  between  [parties  to  the  reUau'],  and  on  the 
last  skin  of  the  engrossment  of  which  indenture  of  release  these  presents  are 
indorsed;"  and  the  actual  possession  clause  of  the  release  may  refer  to 
the  lease  as  "  indorsed  on  the  last  skin  of  this  indenture,  being  the  inden- 
ture thereby  referred  to."  Another  and  a  preferable  plan  is,  to  insert  the 
full  description  in  the  indorsed  lease,  and  refer  to  it  by  the  release,  thus : — 
"  All  those  messuages,  &c.  comprised  and  described  in  an  indenture,  bear- 
ing date  the  day  next  before  the  day  of  the  date  of  these  presents,  and  in- 
dorsed on  the and skins  of  these  presents,  and  of  which  here- 
ditaments the  said  [relesteel  is  now  in  the  actual  possession  by  virtue  of 
the  bargain  and  sale  thereby  made  to  him  by  the  said  [bargainor],  in  con- 
sideration of  5i.  for  one  year,  &c.,  and  by  force  of  the  statute,"  &c.  Con- 
sidering the  accidents  which  are  continually  occurring  to  the  lease  for  a 
year  in  its  separate  state,  it  is  very  desirable  that  by  means  of  iodonement 
or  annexation  the  lease  and  release  should  form,  mechanically  as  well  as 
legally,  one  assurance. 

(72)  It  b  hardly  necessary  to  apprise  the  student  that  there  is  no  magic  BdesM  io  mort' 

ncee  for  yean* 
in  the  term  of  one  year.    If  A.  is  in  possession  under  a  mortgage  for  500 

years,  operating  as  a  bargain  and  sale,  and  founded  on  a  really  valuable 

consideration,  he  is  a  fortiori  capable  of  a  release ;  yet  grave  doubts  have 

been  entertained  whether  a  lease  for  a  year  must  not  precede  a  release  to 

A.    See  Chatfield  v.  Parker,  2  Alann.  &  Ryl.  640,  and  the  notes  to  Jhe 

V.  Maieetf,  3  Mann.  &  Ryl.  11 0^ 
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made  for  transferring  uses  iato  posscssiou,  tlie  said  [bar- 
gamee]  may  be  iu  the  actual  posseasion  of  the  said  heredita- 
menta  and  premises,  and  be  enabled  to  accept  the  rdeaae 
kitcaded  to  be  made  to  him  of  the  immediate  reversion  in 
fee  simple  of  the  said  hereditaments  and  premises  by  an  in- 
denture already  engrossed,  and  intended  to  bear  date  the 
day  next  after  the  day  of  the  date  of  these  presentSi  and  to 
be  made  between  [^parties  to  the  release]^  To  the  uses  and  in 
manner  therein  expressed.    In  Witness,  &c. 


No.  «0. 

Co^numt  to  atwM 

CovsvAmr  to  stand  Seised  to  Uses  in  fawmr  of  the  Cove- 

fiantor,  his  Wife  and  Children, 

PartiM.  This  iNDiWTuaB,  made  the day  of ,  in  the  year 

■;  Betireen  [covenantor],  of  the  one  part,  and  [cownan- 
Tbstatvm.  tees']  (79),  of  the  other  part,  Witnessbth,  that  in  consider- 


CoreDant  to  Hand      O^)  Balm  tke  ttttale  of  oMi,  a  covenuit  U  ilsad  mmdp  Kke'  a 

ktfgain  md  i^e,  cbarg«d  tht  persoa  of  tbo  legtl  owner  witii  the  poifam- 
aaoe  of  a  uoe  or  ooii6deoce»  bat  conferrad  no  legal  esUte  in  dia  land. 
Eqaily  would  not  onforoe  tiw  oonaciontioaa  obligatioD  citalod  by  tlw  oo- 
vtaaiit,  in  ftivonr  of  fttrangers  not  eotinaeled  by  blood  or  marriago  with  the 
•evenaalor.  The  ttatuta  commniiicated  to  tbo  covenant  the  oflbot  of  a 
legal  eoaveyanoe,  bat  the  law  atill  reqoiies  the  lame  consideration  of  Uood 
or  marriage,  just  as  it  veqaiies  the  consideration  of  money  or  money's  worth 
to  laiie  the  use  open  a  bargaia  and  sale.  In  shoit,  those  circamolances 
which  were  essential  to  raise  the  use  before  the  statnte  most  still  exist,  if 
Mt  in  sabstaneo,  yet  in  fatm.  It  fellows,  that  a  covenant  to  stand  seised 
Is  not  sdapted  to  the  porpeoes  of  a  modem  settlement,  becaose  trost  estates 
and  lemif  can  be  liniiled  only  to  relations  of  the  covenantor,  while  poweia  of 
li^asiBg,  selling  and  exchanging,  &c.  cannot  be  limited  at  alL— A  deed  in- 
dented, parporting  to  be  a  covenant  to  stand  seised,  bat  incapaUe  of  oper- 
ating as  sach,  may  operate  as  a  bargain  aod  sale,  provided  ii  be  supported 
by  the  requisite  consideration,  and  be  duly  enrolled :  and  altheogh  a  co- 
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atioii  of  the  marriage  heretofore  solemnized  between  the  said 
[ciwenantor]  and  [^Christian  name]^  now  his  wife,  and  of  the  ConttderaUon. 
natural  love  and  affection  which  he  bears  towards  her  and 
towards  his  [brothers]f  the  said  [covenantee^^f  and  in  order 
to  make  some  certain  provision  for  her  and  for  the  children 
of  the  said  marriage,  The  said  [coveimntarjf  for  himself  and 
his  heirs,  hereby  covenants  with  the  said  [covenantees]^  and  opcntive  wonb. 
their  heirs,  That  the  said  [cavenantcr']  and  his  heirs  shall 
henceforth  stand  seised  of  All  [parcels'],  All  which  said  he*  Ptretb. 
reditaments  and  premises  the  said  [covenantor]  is  now  seised 
of  for  an  estate  of  inheritance  in  fee  simple  in  possesuon* 
Together  with  the  rights,  members  and  appurtenances  thereto 
belonging,  To  thb  use  of  the  said  [covenantor]  and  his  as*  usbs. 
signs,  during  his  natural  life,  without  impeachment  of  waste.  —coTenantor  for 
And  on  the  determination  of  that  estate  in  his  lifetime.  To  -.trustees,  for 
the  use  of  the  said  [covenantees],  their  executors  and  ad*  to  pmetre  con- ' 
ministrators^  during  the  life  of  the  said  [covenantor],  Upon  dtn. 
Trust  to  preserve  the  contingent  remainders  hereinafter  li- 
mited, but  to  permit  the  said  [covenantor]  and  his  assigns  to 
receive  the  rents  and  profits  of  the  said  hereditaments  and 
premises  during  his  life.     And  immediately  after  his  decease,  ^    ^ 
To  THE  USB  and  intent  that  the  said  [Christian  name],  the  —rent-ebarge  to 

,        .,         wife,  sanriving, 

wife  of  the  said  [covenantor],  in  case  she  shall  survive  him,  tor  ure,  in  bar  of 
may  receive  out  of  the  rents  and  profits  of  the  said  heredi- 

Tenant  to  stand  seised  may  fail  to  operate  as  a  legal  conveyance,  yet  it 

may  entitle  the  covenantees  to  an  action  at  law,  and,  if  supported  by  a 

consideration  valuable  or  meritorious,  may  be  specifically  enforced  as  a 

contract  in  equity.     On  the  other  hand,  a  deed  purporting  to  be  a  bargain  Effect  of  assof. 

^     ^  ,       ,  ances,  how  to  be 

and  sale,  but  failing  of  effect  as  such,  may  be  effectual  at  law  as  a  cove*  determined. 

nant  to  stand  seised,  if  supported  by  the  requisite  consideration  of  blood  or 
marriage.  It  cannot  be  too  strongly  impressed  upon  the  student  that  as- 
Bttrances  depend  for  their  character  and  effect  less  upon  the  form  of  the  in- 
strument itself,  than  upon  the  state  of  the  title,  the  observance  or  non- 
observance  of  prescribed  ceremonies,  and  other  extrinsic  circumstances,  so 
that  the  question  whether  a  given  instrument  is  really  a  feoffment,  grant, 
release,  bargain  and  sale,  &c.  cannot  be  solved  by  means  of  internal  evi- 
dence alone. 
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for  tecnring  rent- 
eharfe. 


taments  and  premises,  a  yearly  rent-charge  of  £ sterling 

money,  clear  of  land-tax  and  all  other  deductions,  by  equal 
quarterly  portions,  on  the  25th  day  of  March,  the  24th  day 
of  June,  the  29th  day  of  September,  and  the  25th  day  of 
December  in  every  year,  the  first  quarterly  portion  to  be 
paid  on  such  of  the  said  days  as  shall  happen  next  after  the 
decease  of  the  said  [covenantor]j[9nd  which  rent  chagge-sball 
benaoooptod  by  her  in  bar  and  in  satisfaction  of  her  dower, 
Power  of  dtotrats  thirds  and  froobench.  Jf  And  to  this  further  use  and  intent, 

that  when  and  so  often  as  the  said  yearly  rent-charge  shall 
be  in  arrear  for  twenty-one  days  afler  the  same  shall  become 
due,  it  shall  be  lawful  for  the  said  [Christian  name]  and  her 
assigns  to  enter  upon  the  same  hereditaments  and  distrain 
for  the  arrears  of  the  said  yearly  rent-charge,  and  the  dis- 
tresses then  and  there  found  to  dispose  of  according  to  law, 
in  order  that  such  arrears  and  all  incidental  costs  and  ex* 
penses  may  be  satisfied.  And  to  this  further  use  and  in* 
tent,  that  when  and  so  often  as  the  said  yearly  rent-charge 
shall  be  in  arrear  for  thirty  days  after  the  same  shall  become 
due,  it  shall  be  lawful  for  the  said  \ivife]  and  her  assigns, 
without  any  formal  demand,  to  enter  into  the  possession  of 
the  same  hereditaments,  or  any  part  thereof,  in  the  name  of 
the  whole,  and  take  the  rents  and  profits  thereof  until  such 
arrears,  and  all  incidental  costs  and  expenses,  together  with 
so  much  of  the  said  yearly  rent-charge  as  shall  grow  due 
during  such  possession,  shall  be  satisfied,  such  possession  to 
be  without  impeachment  of  waste.   ^And  oubJQct  to  the  said 


Power  of  entry 
for  secnring  rent 
charge. 


CbUdreu  of  co- 
venantor and  hU 
wife  In  common 
ip/ee. 


T 

lyfc 


yearly  rent-charge  and  the  remedies  for  eiyforcing  payment 
thepeofSr^To  the  use  of  all  the   children  (74)  of  the  said 


limitation  to 
6bjecif  ai  a 
elaM. 


(74)  This  is  a  limitation  to  "  children*'  as  a  class,  which,  without  the 
aid  of  any  other  words,  will  comprehend  as  well  all  the  existing  children, 
as  all  the  children  coming  into  existence  before  the  determination  of  the 
particular  estates  limited  for  the  life  of  the  husband.  The  learning  con- 
nected with  this  subject  cannot  be  compressed  within  the  compass  of  a 
notei  but  it  may  be  useful  to  illustrate  the  distinction  between  a  limitation 
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[covenantor]  by  the  said  [  Christian  name],  his  wife,  in  equal 
shares,  as  tenants  in  common,  and  their  respective  heirs  and  ^    ^4^ 
assignsVbut  if  any  of  such  children  shall  die  under  the  age  ~JlJ)^'i^^e"" 
of  twenty-one  years,  without  leaving  issue  living  at  his  or  her  {{^^^  in'iJS^" 
death,  Then  as  to  the  share  or  shares  of  the  child  or  respec- 
tive children  so  dying,  as  well  original  as  accruing  under  this 
limitation,  To  the  use  of  the  other  child  or  children  of  the 
said  \cwenant(yr]  and  \Qhr%sAan  name]  his  wife,  ^nd  if  more 
than  one,  in  equal  shares  as  tenants  in  common,  and  the 
heirs  and  assigns  of  such  other  child  or  respective  children.^ 
But  if  no  child  of  the  [covenantor]  by  the  said  [Christian 
name]  his  wife,  shall  attain  the  said  age^r  dying  under  that 
age,  shall  leave  issue  living  at  his  or  her  death^  Then,  as  to  ^ 
the  said  hereditaments  and  premises,  To  the  use  of  the  —survivor  of 

^  covenaotor  fui4  • 

^urvivor(75)  of  them,)  the  said  [covenantor]  and  [Christian  wife  in  fee, 
name]f  and  (he  heirs  and  assigns  of  such  survivor.    In  Wit- 
ness, &c. 


to  objects  indiTidually,  end  to  objects  as  a  class,  by  a  familiar  iDstance. 
Under  a  devise  to  the  testator's  "  children,"  either  as  joint  tenants  or  te- 
nants in  common,  the  children  living^  at  his  death  will  take,  as  constituting 
the  class,  the  whole  benefit  of  the  devise,  in  exclusion  of  children  dying 
in  his  lifetime.  It  follows,  that,  if  at  the  time  of  making  the  will,  the 
testator  had  two  children,  John  and  Jane,  and  John  should  die  before  the 
testator,  and  Jane  survive  the  testator,  Jane  would  take  the  entirety.  But 
if  the  devise  were  to  the  testator's  children,  John  and  Jane,*'  or  (the  tes- 
tator having  only  two  children,  John  and  JTane),  to  the  testator's  "  two  chil- 
dren/' or  to  the  testator's  "  children  novo  living,**  the  children  would  then 
take  in  their  individual  capacity.  If,  therefore,  John  should  die  before  the 
testalor^  and  Jane  survive  the  testator,  the  devise  would  lapse  as  to  an  un- 
divided moiety,  and  Jane  would  take,  under  such  devise,  only  the  other 
moiety.  Hence  expressions  referring  to  existing  children,  either  nominatim 
or  as  "  children  now  bom,"  &c.  should  be  avoided  in  a  limitation  designed 
to  comprehend  the  objects  as  a  class. 

(75)  This  limitation  to  the  survivor  is  a  contingent  remainder,  for  till  CoDilDgeot  re- 
the  death  of  the  husband  or  the  wife,  the  remainder  has  not  an  ascertained  JJJ^.^'^  ^ 
object ;  and  though  one  or  the  other  must  survive,  yet  the  remainder  may 
never  take  effect,  inasmuch  as  the  particular  estates  of  the  husband  and  the 
trustees  may  determine  during  the  joint  lives  of  the  husband  and  wifb. 
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Date. 
Partlet. 


RiCITAU, 

— of  conveyance 
of  freehold*,  by 
leaseandieleMe 
and  floe,  to  the 
common  niea  to 
prevent  dower  in 
ravonr  of  the 
vendor. 


CoNTEYAKCE  ly  APPOINTMENT  and  Lease  and  Release  to 

a  Purchaser.  (7 6) 

XHIS  Indenture  of  three  parts,  made  the  day  of 

,  in  the  year  of  our  Lord ,  fiBTWESH  [vendor],  of, 

&c.  of  the  first  part,  [purcheuer'],  of,  &c.  of  the  second 
part,  BJid  [trtistee  for  purchaser'],  of,  &c.  of  the  third  part. 
WusKEAf  by  virtue  of  iodeniuret  of  lease  and  release,  bear- 
ing date  respectively  the and days  of  — ,  in  the 

year ,  the  indenture  of  release  being  made  between,  &c. 

[names  of  parties],  and  by  a  fine  duly  levied  by  the  said  — 

and  — —  his  wife,  in  term,  in  the year  of  the 

reign  of  his  present  majesty,  in  pursuance  of  a  covenant  con- 
tained in  the  said  indenture  of  release,  the  freehold  heredita- 
ments hereinafter  described  and  hereby  released  or  otherwise 
assured  or  intended  so  to  be,  with  their  appurtenances,  now 
stand  limited  to  such  uses,  for  such  estates,  and  in  such  man- 
ner as  the  said  [vendor]  shall  at  any  time,  or  from  time  to 


Oonveyuce  on  (76)  This  preoedeol  is  adapted  to  a  sale  of  freahold  and  copyhold  laoda 

sale  of  freeholds  •«•  ,    •  i  i«i«i  , 

and  eopyhoMs  at    at  an  entire  pnce,  but  the  parts  relating  to  tbe  copylMMd  lands  may  be 

an  enUre  price.  readily  separated.  So  far  as  regards  tho  freebold  lands,  the  pracedeiit  ex- 
hibits the  form  of  conveyance  in  general  use  for  the  transfer  of  Uie  fee 
upon  a  sale  by  a  vendor  entitled  under  the  common  uses  to  prevent  donv. 
Much  of  the  exuberance  of  expression  which  occurs  in  the  otdiaaiy  foraw 
has,  however,  been  pruned  away. 
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time)  by  any  deed  or  deeds  direct  or  appointi  and  in  default 
of  such  direction  or  appointment,  to  the  use  oi  the  said 
[vendor]  and  his  assigns  during  his  life,  without  impeachment 
of  waste,  with  remainder  to  the  use  of  the  said  [truttee  for 
fendor^  his  executors  and  mdministrators,  during  the  life  of 
the  said  [vendor'],  in  trust  for  the  said  [vendor']  and  his 
assigns,  with  remainder  to  the  use  of  the  said  [vendor"],  hk 


heirs  and  assigns.    Ani>  Whereas  at  a  court-baron  held  for  —of  vendor't  ad- 

mittaiicc  to  oopy- 

the  manor  of  — ,  in  the  county  of         ,  on  the  — -  day  of  hoku, 

— ,  in  the  year ,  the  said  [vendor]  was  admitted  tenant 

to  the  copyhold  hereditaments  hereinailer  described  with  their 
appurtenants,  to  hold  to  the  said  [vendor'],  his  heirs  and  as- 
signs, at  the  will  of  the  lord,  according  to  the  custom  of  the 
said  manor,  and  by  the  uses  and  services  therefore  due  and  of 
right  accustomed.  And  Wjijbreas  the  said  [vendor]  lately  —of  eontnet  for 
contracted  and  agreed  wit^the  said  [purchaser]  fbr  the  sale  l^oopyhoidf/ 
to  him  of  the  fee-simpW  in  possession  of  the  said  freehold 

and  copyhold  hereditaments,  at  the  entire  price  of  £ • 

And  Whereas  it  has  been  agreed  that  the  sum  of£        ,  — iteitbt 
part  of  the  said  price,  shall  be  deemed  the  consideration  for  uoUd, 

the  said  freehold  hereditaments^  and  that  the  sum  of  £ , 

the  residue  thereof,  shall  be  deemed  the  consideration  £ot  the 

said  copyhold  hereditaments.  (77)     And  Whereas,  in  pur-  — orinrrender  by 

_    ,  . .  ^  1.1  l*»«  vendor  to  the 

suance  of  the  said  contract,  so  far  as  concerns  the  said  copy-  parehaaer  of  the 

copyhoMtf  and  the 

hold  hereditaments,  at  a  special  court-baron  held  for  the  said  pnrcha«cr'f  admit* 

tance* 

manor  on  the  day  of  the  date  of  these  presents,  [or,  out  of 
court,  at  or  immediately  before  the  execution  of  these  pre* 
sents,]  the  said  [vendor],  in  consideration  of  the  sum  of  £ 
paid  to  him  by  the  said  [purchaser],  has  surrendered  into  the 
hands  of  the  lord  of  the  said  manor,  the  copyhold  heredita- 
ments fi>Ilowing,  (namely)  all  [copyhold  parceU],  together  with 
the  rights,  members  and  appurtenances  thereto  belonging,  To 

.    (77)  An  BppoTtiotiment  is  neceaaary  on  account  of  the  sd  valorem  diitjr  Apportiontnent  of 
impoeed  by  tht  act,  66  Geo.  3,  c.  184,  though  the  purcha&er  is  at  Uberty  to  *'*  "^  ^  ^* 
distribale  the  entire  price  as  be  may  think  4t*   But  an  apportionment  which 
fionsults  the  relative  values  is  adviseble,  wilh  leference  as  well  to  the  titles 
as  to  damages  on  the  covenants. 
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TUTATVM. 


Conaideretioa. 


the  use  of  the  said  [purcAojer],  his  heirs  and  assigns  for  ever, 
to  hold  at  the  will  of  the  lord,  according  to  the  custom  of  the 
said  manor,  and  by  the  rents,  suit  and  services  therefore  due 
and  of  right  accustomed,  and  at  the  same  court  the  said 
Ipurcluuer]  has  been  admitted  tenant  according  to  the  tenor 
of  such  surrender.(78)  Now  this  Indemturb  witnesseth, 
that  in  pursuance  of  the  said  contract,  so  far  as  concerns  the 
said  freehold  hereditaments,  and  in  consideration  of  the  sum 
of;g  ■  ■,  paid  by  the  said  [^pttrchaser]^  to  the  said  [vendor] 
on  the  execution  of  these  presents,  the  receipt  of  which  said 

sum  of£         and  also  of  the  said  sum  of  £ ,  the  consider* 

ation  for  the  said  copyhold  hereditaments,  (making  together  the 
said  entire  price  of  £ ,)  the  said  [vendor]  hereby  acknow- 
ledges, and  therefrom  hereby  releases  and  discharges  the  said 
[purchater],  his  heirs,  executors,  administrators  and  assigns^ 
The  said  [vendor],  in  execution  of  the  aforesaid  power  given 
to  him  by  the  said  recited  indentures,  and  of  every  other 
power  enabling  him  in  this  behalf,  and  to  the  intent  that  these 
opcnttve  f»arc  of  presenU  may  operate  preferably  by  way  of  appointment.  Doth 

direct  and  appoint  (79)   that  all  the  freehold  messuage  or 

CoTeoant  to  tar-         (^8)  f  ^^  coDTcyance  of  the  freehold  estate  contaios  not  anfrequeDtly  a 
readtr  copyholds,  covenant  to  surrender  the  copyhold  estatei  but  the  surrender  is  usually  a 

contemporaneous  act  It  seems  better  to  omit  the  covenant,  and  to  sub* 
Btitnte  the  recital  in  the  teit.  That  plan  seems  advisable  too  with  reference 
to  the  covenants  for  tide. 

(79)  As  the  appointee  is  in  of  the  seiun  created  to  serve  the  uses  of  the 

deed  containing  the  power,  and  consequently,  by  title  paramount  to  the 

ownership  of  the  vendor,  the  superadded  conveyance  by  lease  and  release* 

although  generally  adopted  in  practice,  must  be  nugatory  unless  the  appoint- 

Efftct  of  appoint-  ^^^^  ^ul  of  effect.     It  is  more  bene6cial  to  the  purchaser  to  take  under  the 

'"*'** to  jndnn«nc    >PPoi°tment,  inasmuch  as  it  overreaches  the  estate  of  the  vendor  and  his 

trustee  to  prevent  dower,  and  confers  a  title  discharged  from  his  judgment 
debU.  Do€  d.  Wigan  v.  Jonu,  10  Bam.  &  C.  457,  and  5  Mann.  &  R. 
Bnt  note,  the  judgment  was  in  titrttum,  and  see  1  Adolph.  &  Ell.  293. 
The  only  disadvantage  is,  that  the  covenants  will  not  run  with  the  land, 
but  that  is  a  matter  of  secondary  importance.  The  power  of  appoint- 
ment should  always  form  part  of  the  limitations  to  prevent  dower,  and  even 
if  the  legislature  should  wholly  (twprhi  140)  remove  the  necessity  for  such 
^'mitatioos,  the  power  should  still  be  retained. 


Conveyance  by 
appolniment. 


ence 
creditor!. 
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tenement,  closes  and  hereditaments  hereafter  described, .  To- 
gether with  the  rights,  members  and  appurtenances  thereunto 
belonging,  shall  henceforth  remain  and  be  To  the  only  proper 
use  of  the  said  {^purchaser]  y  his  heirs  and  assigns  for  ever, 
[or,  where  the  estcUe  is  to  be  conveyed  to  the  uses  to  prevent 
dower ^  To  the  uses  hereinafter  expressed  concerning  the  same.] 
And  this  Indenture  further  witnesssth,  that  in  further  m  Testatum. 
pursuance  of  the  said  contract,  so  far  as  concerns  the  said  free- 
hold hereditaments,  and  for  the  consideration  lastly  herein- 
before expressed,  The  said  {vendor]  by  way  of  auxiliary  or  je- 
condary  assurance^  Hath  granted,  bargained,  sold  and  released,  OpenUTe  part  or 
and  by  these  presents  Doth  grant,  bargain,  sell  and  release 
unto  the  said  [^purchaser],  his  heirs  and  assigns,  (in  the  actual 
possession  of  the  said  [purchaser'],  now  being  by  virtue  of  a  Accani  poMeuioii 
bargain  and  sale  made  to  him  by  the  said  [yendor]^  in  con-  ^    "*' 
sideration  of  5s.  by  indenture  bearing  date  the  day  next  before 
the  day  of  the  date  of  these  presents,  for  one  year  computed 
from  the  day  next  before  the  day  of  the  date  of  the  said  in- 
denture of  bargain  and  sale,  and  by  force  of  the  statute  for 
transferring  uses  into  possession,)  The  freehold  hereditaments, 
(namely)  [freehold  parcels].  Together  with  all  following  the 
rights,  members  and  appurtenances  thereunto  belonging.  And  Au  eitate.  See, 
also  all  the  estate,  right,  title,  interest,  claim  and  demand 
of  the  said  [reniiar]  in,  to  or  upon  the  said  freehold  heredita- 
ments and  premises,  with  their  appurtenances.  And  also  all  au  deedi.  Scc, 
deeds,  papers  and  writings  in  his  custody  or  power  re- 
lating to  his  title  to  the  same  hereditaments  and  premises, 
or  any  part  thereof,  either  solely  or  together  with  other 
hereditaments  belonging  to  him  of  less  value.     To  have  Habbnduv. 
AND  TO  HOLD  the  Said  freehold  messuage,  closes,  heredita-  To  the  pnrchaior 
ments  and  premises  hereby  released  or  otherwise  assured  or 
intended  so  to  be,  with  their  appurtenances,  imto  the  said 
[purchaser],  his  heirs  and  assigns  for  ever,  To  the  only  pro- 
per use  of  the  said  [purchaser],  his  heirs  and  assigns  for 
ever,  [or,  where  the  estate  is  to  be  conveyed  to  uses  to  prevent  (or,  to  dmi  to 
dowcTf  To  such  uses,  upon  such  trusts,  and  in  such  manner  as    "^  * 
the  said  [purchaser]  shall  by  any  deed  or  deeds  appoint,  and 
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Tcodor, 


releue 


riEbCto 
e  freebolds, 


and  to  rarrender 
oopyboids, 


— Amt  quiet  enjoy 
ment. 


— forfirtedon 
fhxmi  ineniiH' 
bnuicctf 


— ^for  fnrtber  u. 
MriBce. 


in  de&ult  of  ap{>ointineiit,  To  the  use  of  the  said  [purchaser] 
and  his  assigns  for  his  life  without  impeachment  of  waste ; 
and  immediately  after  his  decease,  To  the  use  of  the  said 
[truitee]y  his  executors  and  admim'strators,  during  the  life  of 
the  said  [purehoier'],  In  trust  for  him  and  his  assigns  ;  and 
on  the  determination  of  the  estate  lastly  hereinbefore  limited, 
To  the  use  of  the  said  [ptircAajer],  his  heirs  and  assigns  for 
ever.  {^Far  the  form  ofadedaratwn  exeiudmg  dower^  seep.  144, 
smpri,']  And  the  said  [vendor],  for  himself,  his  heirs,  executors 
and  administrators,  hereby  corenants  with  the  said  [fwr- 
chaier]f  his  heirs  and  assigns,  That  notwithstanding  any  act, 
matter  or  thing  done  or  permitted  by  the  said  [vendor]  to  the 
contrary,  the  said  [vendor]  has  in  himself  good  right  by  these 
presents  to  release  or  otherwise  assure  the  said  freehold  here- 
ditaments and  premises,  with  their  appurtenances,  unto  and 
to  the  use  of  the  said  [purchaser],  his  heirs  and  assigns,  [or, 
^  the  conveyance  he  to  the  uses  to  prevent  dower,  to  the  uses 
aforesaid],  according  to  the  true  intent  of  these  presents ;  and 
also  that  the  said  [vendor]  had  in  himself,  at  the  time  of 
making  the  said  recited  surrender,  good  right  thereby  to 
surrender  the  said  copyhold  hereditaments  and  premises,  with 
their  appurtenances,  to  the  use  of  the  said  [purchaser],  his 
heirs  and  assigns,  according  to  the  true  intent  of  the  same 
surrender :  And  also  that  the  said  freehold  and  copyhold 
hereditaments  and  premises  shall  or  may  be  peaceably  held 
and  enjoyed  accordingly,  without  any  eviction  or  interruption 
from  or  by  the  said  [vendor],  or  any  person  or  persons  right- 
fully claiming  or  to  claim  through,  under  or  in  trust  for  him. 
Free  from  or  by  the  said  [vendor],  his  heirs,  executors  or  ad- 
ministrators, kept  indemnified  against  all  former  or  other 
estates,  rights,  charges  and  imcumbrances  created  or  occa- 
sioned by  the  said  [vendor],  or  any  person  or  persons  claiming 
through,  under  or  in  trust  for  him,  or  by  this  act,  default, 
privity  or  procurement.  And,  lastly,  that  the  said  [vendor], 
and  every  person  rightfully  claiming  any  estate,  right,  title  or 
interest,  in  or  to  the  said  freehold  or  copyhold  hereditaments 
or  premises,  or  any  part  thereof  respectively,  though,  under 
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or  in  trust  for  him,  will  at  any  time  or  times  hereafter,  at  the 
request  and  costs  of  the  said  [^purdiaser],  his  heirs  or  assigns, 
make,  do  and  execute  every  such  act,  deed,  conveyance  or 
assurance  for  more  eilbctually  assuring  the  said  freehold  and 
copyhold  hereditaments  and  premises  respectively,  or  any 
part  thereof,  with  their  appurtenances,  according  to  (he  true 
intent  of  these  premises  and  the  said  recited  surrender  of  even 
dates  herewith  respectively,  as  hy  the  said  [^pnrcfuuer],  hit 
heirs  or  assigns,  or  his  or  their  counsel  in  the  law,  shall  be 
reasonably  advised  and  required,  and  as  shall  be  tendered  to 
be  done  or  executed.    In  Witness,  tec. 


No.  2«. 

Conveyance,  6^  Lease  and  Release, /rom  Trustees  for  Sate 
to  a  Purchaser,  —Mortgagees,  and  the  Owner  of  tlie  Equity 
rf  Redemption,  concur. — Surrendeii  of  a  Mortgage  Term. 
— Assignment  of  another  Mortgage  Term  to  attend  the 
Inher{tancej(Sl) 

This  Indenture,  made  the  day  of ^  in  the  year  p,rti^,. 

of  our  Lord  ,  Between  [heir  of  deceased  mortgagee  in 

fee\,  of,  &c.  of  the  first  part;  [extcviors  of  the  same  mort^ 
gagee"]  of  the  second  part ;  [tnutees  for  sale  of  the  equity  of 
redemption'],  of,  &'c.  of  the  third  part;  [owner  of  the  equity  of 
redemption'],  of,  &c.  of  the  fourth  part;  [first  mortgagee  for 
years'],  of,  &c.  of  the  fifth  part ;  [executors  of  second  mortgagee 
for  years'],  of,  &c.  of  the  sixth  part;  [purchaser],  of,  &c.  of 
the  seventh  part ;  [trustee  for  purchaser  to  prevent  dower'],  of, 
&c.  of  the  eighth  part ;  and  [trustee  for  purchaser  of  term  cre^ 
ated  hy  the  first  mortgage],  of,  &c.  of  the  ninth  part ;  and 
[largest  purchaser]  (82)  of  the  tenth  part.     Whereas,  by  in-  Rioitals, 

(81)  This  prectdcnt  it  deti^ed  to  embrace  fts  many  of  the  circnin- 
ttaaces  ofdinarily  occurring  on  the  conveyance  of  an  incumbered  estate  as 
can  be  cooTeniently  brought  together. 

(82)  The  parties  are  arranged  in  the  following  order : — 1.  The  owner  of  ArrMfemeat  of 
the  legal  inheritance*    2.  The  penons  having  equitable  or  beneficial  in-  P*'^*'* 
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—of  conT«y«nce 
by  leue  and  re- 
leaie,  to  a»es  to 

Srevent  dower  In 
tToar  of  the  pre- 
•ent  owner, 


first  mort- 
pgee  ftK*  yearsy 


—or  leeond  mort- 
gagee for  years. 


Reelulofappoint- 
ment  and  demise. 


dentures  of  lease  and  release,  bearing  date  respectively  the  -*^ 
and days  of ,  in  the  year  — ,  the  indenture  of  re- 
lease being  made  between  [^parties].  The  hereditaments  herein- 
after described,  with  their  appurtenances,  were  limited  To  such 
uses,  and  for  such  estate  or  estates,  in  such  proportions,  and 
for  such  intents  and  purposes  as  the  said  [onmer]  should  at  any 
time,  or  from  time  to  time,  by  any  deed  or  deeds  direct  or 
appoint;  And  in  default  of  such  direction  or  appointment,  To 
the  use  of  the  said  [onmer]  and  his  assigns,  for  his  life,  with- 
out impeachment  of  waste;  with  remainder  To  the  use  of  [a 
trustee  for  owner  to  prevent  dower'],  his  executors  and  adminis- 
trators, during  the  life  of  the  said  [onmer].  Upon  trust  for  the 
[onmer]  and  his  assigns ;  with  remainder  to  the  use  of  the  said 
[owner],  his  heirs  and  assigns  for  ever.  And  Whereas,  by 
an  indenture  of  appointment  and  demise,  bearing  date  the 

day  of ,  in  the  year ,  and  made  between  the 

said  [onmer]  of  the  one  part,  and  the  said  [Jirst  mortgagee]  of 
the  other  part,  the  said  hereditaments  were  appointed  to  the 
use  of,  (83)  and  demised  unto,  the  said  [mortgagee],  his  exe- 
cutors, administrators  and  assigns,  for  the  term  of  500  years 
from  the  day  of  the  date  thereof;  subject  to  a  proviso  for 
making  void  the  same  term,  on  payment  by  the  said  [onmer], 
his  heirs,  appointees,  executors,  administrators  or  assigns, 
unto  the  said  [Jirst  mortgagee],  his  executors,  administrators 

or  assigns,  of  the  sum  o££ ,  with  interest  for  the  same, 

after  the  rate  of  five  per  cent,  per  annum,  at  the  time  and  in 
manner  therein  mentioned ;  but  in  payment  whereof  default 
was  made«(64)     And  Whereas,  by  another  indenture  of  ap- 


Rccital  that  mort- 
gage became  abso* 
lute. 


terests  in  the  ioheritance.  3.  Persons  possessed  of  chattel  interests.  4.  The 
relessee.    5.  Trustees  for  the  relessee. 

(83)  The  appoiatment  and  demise  are  often  blended  in  the  same  testatum, 

thus :— "  The  said doth  direct,  limit  and  appoint,  graUt,  bargain,  sell 

and  demise  unto,**  &c.  Still  the  effect  (and  the  recital  in  the  text  assumes 
to  state  the  effect,  and  not  to  exhibit  the  form  of  the  instrument)  is  an  ap- 
pointment of  the  use,  and  a  demise  of  ihe  land, 

(84)  The  verbose  recital,  **  And  whereas  the  aaid  sum  of  £ was  not 
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pointment  and  demise,  bearing  date  the day  of ,  in 

the  year ,  and  made  between  the  said  [owner]  of  the  one 

part^  and  [second  mortgagee']  of  the  other  part,  the  said  here- 
ditaments were  appointed  to  the  use  of,  and  demised  unto,  the 
said  [second  mortgagee]  f  his  executors,  administrators  and 
assigns,  for  the  term  of  1000  years  from  the  day  of  the  date 
thereof;  subject  to  the  mortgage  made  by  the  lastly  herein- 
before recited  indenture,  and  subject  also  to  a  proviso  for 
making  void  the  same  term  of  1000  years,  on  payment  by  the 
said  [owner]  f  his  heirs,  appointees,  executors,  administrators 
or  assigns^  to  the  said  [second  mortgagee] ,  his  executors,  ad- 
ministrators or  assigns,  of  the  sum  of  £ ,  with  interest 

after  the  rate  of  five  per  cent,  per  annum,  at  the  time  and  in 
manner  therein  mentioned^  but  in  payment  whereof  default 
was  made.     And  Whereas  the  said  [secortd  mortgagee]  died  -H>rd«tih  ofse- 

,         cond  mortgagee — 

on  or  about  the day  of ,  in  the  year ,  having  his  wiu— probate, 

made  and  published  his  last  will  and  testament  in  writing, 
bearing  date  the day  of ,  in  the  year ,  and  ap- 
pointed the  said  [executors  of  second  mortgagee^  executors 

thereof*  who  proved  the  same  on  the day  of ,  in  the 

year  — ,  in  the  Court  of .     And  Whereas,  by  —of  mortgage  u 

indentures  of  lease  and  appointment  and  release,  bearing  date 

respectively  the  and  days  of ,  in  the  year 

,  the  indenture  of  appointment  and  release  being  made 

between  the  said  [owner]  of  the  one  part,  and  the  said  [mort- 
gagee in  fee]  of  the  other  part,  The  said  hereditaments  were 
assured  and  limited  by  the  said  [owner]  unto  or  to  the  use  of 
the  said  [mortgagee  m  fee]^  his  heirs  and  assigns,  subject  to 
the  mortgages  made  thereof  by  the  hereinbefore  recited  in- 
dentures of  appointment  and  demise ;  and  also  subject  to  a 
proviso  for  redemption  and  reconveyance  on  payment  by  the 
said  [owner],  his  heirs,  appointees,  executors,  administrators 
or  assigns,  to  the  said  [mortgagee  infee]^  his  executors,  admi- 
nistrators or  assigns,  of  the  sum  of  £ ,  with  interest,  after 

- — — — — -  ^_  ■      -     .     -  _   ■  _  .  ... . -^ — 

put]  at  the  time  appointed  by  the  said  recited  iodenture  for  payment  thereof, 
by  means  of  which  the  said  term  of  ^-—  years  became  absolute  at  law, 
nevertheless  redeemable  in  equity,"  is  nearly  exploded. 

x 
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the  rate  of  £5  per  cent«  per  annum,  at  the  time  and  in  man- 
ner therein  mentioned,  but  in  payment  whereof  default  was 
—or death  of         made.     And  Whereas  the  said  [mortgagee  in  feel  died  on 

iiMMipi(0e  ia  fee        ,  .  . 

hu  will— probate,   the  day  of ,  in  the  year  — ,  having  made  and 

published  his  last  will  and  testament  in  writing  duly  executed 

for  passing  freehold  estates,  bearing  date  the  day  of 

,  in  the  year ,  and  appointed  the  said  [executors  of 

mortgagee  infee']^  executors  thereof,  who  proved  the  same  on 

the day  of ,  in  the  year ,  in  the Court  of 

;  but  the  said  [mortgagee  in  fee']  died  intestate  as  to  the 

legal  estate  (85)  vested  in  him  by  virtue  of  the  lastly  herein- 

Deviiet  of  murt-         (85)  It  would  be  well  to  insert  in  every  will  a  devise  of  mortgage  and 
^^dtrut        trust  estates.    A  short  clause  to  this  effect  is  sufficient .—"  I  devise  all 

estates,  as  well  real  as  personal,  of  which  I  am  seised  or  possessed  as 
mortgagee  or  trustee,  unto  and  to  the  use  of  the  said  [aueutoni],  their  heirs, 
executors,  administrators  and  aaaigns  respectively,  subject  to  the  equities 
and  trusts  affecting  the  same  respectively,  and,  so  far  as  I  am  beneficially 
interested,  to  be  disposed  of  as  part  of  my  personal  estate  for  the  purposes 
of  my  will."  As  a  general  rule,  mortgage  and  trust  estates  will  not  pass 
where  the  nature  of  the  disposition  is  inconsistent  with  the  supposition  that 
the  testator  intended  to  include  property  not  beneficially  his  own.  Ltrd 
Braybrokt  v.  Iruhp,  8  Yes.  417.  Thus,  limitations  in  strict  settlement,  a 
trust  for  sale,  a  charge  of  legacies  or  debts,  &c.,  will  exclude  mor^;age  and 
trust  estates,  however  general  and  comprehensive  the  terms  of  the  devise 
may  be,  unless  such  estates  be  expressly  included.  These  are  indicia 
which  cannot  be  mistaken.  But  other  circumstances  of  a  less  decisive 
character  often  give  rise  to  questions  of  great  nicety.  The  rule,  though 
established  by  a  very  high  authority,  after  much  balancing  of  incon- 
venience, is  unsatisfactory.  In  Ex  forie  Brettel,  6  Ves.  677,  Lord  EMob 
held  that  a  general  devise  of  the  testator's  estate  to  A.,  his  heirs,  &c., 
to  and  for  his  and  their  own  proper  use  and  behoof,  did  not  pass  trust 
estates ;  but  he  afterwards  disclaimed  (8  Ves.  434)  any  reliance  upon  the 
words  "  to  and  for  his  and  their  own  proper  use  and  behoof:"  yet  it  does 
not  appear  that  there  was  any  other  ingredient  in  the  case.  It  is  clear 
that  a  mortgagee  or  trustee  is  legally  competent,  if  so  disposed,  from 
malice  or  caprice,  to  put  the  legal  estate  into  the  fetters  of  a  strict  settle* 
ment,  or  disperse  it  in  a  thousand  fractions  among  as  many  devisees,  llie 
Courts  vrill  not  suppose  such  an  intention,  but  if  clearly  expressed  they 
cannot  refuse  to  give  it  eflRsct.  Would  equity  mulct  the  estate  of  the 
testator  with  the  costs  of  the  reconveyance 
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before  recited  indentures,  and  left  the  said  [Atftr],  his  heir  at  — oreonveyaiioe. 
law,  surviving  him.  And  Whereas,  by  indentures  of  lease,  «^*CS^l!!!r?^ 
and  appointment  and  release,  bearing  date  respectively  the  o7redempao?in^ 

—  and days  of ,  in  the  year ,  the  indenture  npontraactoieii, 

of  appointment  and  release  being  made  between  the  said 
[onm^r]  of  the  first  part,  the  said  [trustees  for  saW]  of  the 
second  part,  and,  &c.  [creditors  or  others  for  whose  benefit  the 
reciting  conveyance  is  made']  of  the  third  part,  the  said  here- 
ditaments were  assured  and  limited  (together  with  other  here- 
ditaments) by  the  said  [onmer']  unto  and  to  the  use  of  the  said 
[trustees  for  sale\  their  heirs  and  assigns,  (subject  to  the 
mortgages  made  thereof  by  the  several  hereinbefore  recited 
indentures,)  Upon  trust  with  all  convenient  speed  to  sell  the 
same,  either  together  or  in  parcels,  by  public  auction  or  pri- 
vate contract,  for  such  price  or  prices  as  could  be  reasonably 
obtained  for  the  same ;  and  to  receive  the  money  to  arise  from 
the  sale  thereof,  and  stand  possessed  of  such  money  upon  the 
trusts  in  the  said  indenture  of  appointment  and  release  now  in 
recital  expressed ;  And  the  same  indenture  contains  a  decla-  ^with  p<m«r  to 
ration  constituting  the  receipt  of  the  said  [trustees  for  saW]  for  poAiumrs^''  '^ 
money  paid  to  them  by  a  purchaser  under  the  said  trust  for 
sale,  an  effectual  discharge  and  exemption  from  responsibility 
in  respect  of  the  application  thereof.  And  Whereas  the  said  _of  nie  i>j  avo- 
[trustees  for  sale],,  in  execution  of  the  trust  for  sale  reposed  in  theiwt'dMdl  '^ 
them  by  the  hereinbefore  lastly  recited  indenture,  caused  the 
hereditaments  comprised  in  the  same  indenture  to  be  put  up 
for  sale  by  public  auction  in lots,  at  ■  -■ ,  in afore- 
said, on  the  day  of last,  at  which  sale  the  said 

[purchaser]  became  the  purchaser  of  lot  1,  consisting  of  the 

hereditaments  hereinafter  described,  at  the  price  of  £ , 

And  Whereas  the  said  sum  of  £^ — ^  remains  owing  to  the  ^..ormonietdn* 
said  [first  mortgagee^  upon  his  said  recited  mortgage  secu-  ^^  " ' 
rity,  but  all  interest  for  the  same  has  been  paid  to  him  up  to 
the  day  of  the  date  of  these  presents,  as  he  hereby  acknow- 
ledges.   And  Whereas  the  said  sum  of  £  remains  — mcom), 
owing  to  the  said  [executors  of  second  mortgagee']^  upon  the 
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[part  IU. 


— and  third  mort- 
SaKci. 


Tkstatom. 


CootideniUon. 


saidrecitied  mortgage  security  of  th^ir  said  testaloi  [tecond 
mortgagee^  deceased,  but  all  interest  for  the  same  has  been 
paid  to  them  up  to  the  day  of  the  date  of  these  presents,  as 
they  hereby  acknowledge.     And  Wherjsas  the  said  sum  of 

£ remains  owing  to  the  said  [executors  of  mortgagee  t»^«]> 

upon  the  said  recited  mortgage  security  of  their  said  testator 
[mfyrtgagee  iafee^']  deceased,  but  all  interest  for  the  same  haa 
been  paid  to  them  up  to  the  day  of  the  date  of  these  preseata* 
as  they  hereby  acknowledge.  Now  this  Ikdbktubx  wit- 
NEssETH,  that  in  completion  of  the  purchase  aforesaid,  and  in 

consideration  of  the  sum  of  £ ,  of  lawful  British  money 

paid  by  the  said  \_purchaier\  with  the  approbation  of  the  said 
[onmer^  on  tbe  exepution  of  these  presents,  in  manner  fbl- 

lowingt  (namely)  first,  the  sum  of  £ ,  part  thereof,  to  the 

said  \Jiritt  mortgagee],  in  satisfaction  of  all  moneys  now 
owing  to  him  upon  his  said  recited  mortgage  security,  the 
receipt  of  which  sum  the  said  \Jir9t  mortgagee]  hereby  ac- 
knowledges, and  therefrom  releases  and  discharges  the  said 
lpurchaser]t  and  also  the  said  [owner]  respectively,  and  their 
respective  heirs,  executors,  administrators  and  assigns ;  se- 
condly, the  sum  o£  £ ,  further  part  thereof,  to  the  said 

[executors  of  second  mortgagee],  in  full  satisfaction  of  all 
moneys  now  owing  to  them  upon  the  said  recited  mortgage 
security  of  their  said  testator  [second  mortgagee],  deceased, 
the  receipt  of  which  sum  the  said  [executors  of  second  mort- 
gagee] hereby  acknowledge  and  therefrom  release  and  dis- 
cbarge the  said  [purchaser],  and  also  the  said  [omitfr]  re- 
spectivelyt  and  their  respective  heirs,  executors,  administrators 

and  assigns ;  thirdly,  the  sum  of  £ ,  further  part  thereof, 

to  the  said  [executors  of  mortgagee  in  fee],  in  satisfaction  of 
all  moneys  now  owing  to  them  on  the  said  recited  mortgage 
security  of  their  said  testator,  [mortgagee  in  fee],  deceased, 
the  receipt  of  which  sum  the  said  [executors  of  mortgagee  m 
fee],  hereby  acknowledge  and  therefrom  release  and  discharge 
the  said  [purchaser],  and  also  the  said  [owner]  respectively, 
and  their  respective  heirs,  executors,  administrators  and  as- 
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signs ;  And  fourthly,  the  sum  of  £ ,  the  residue  tliereof 

td  the  said  {trustees  for  sale']^  as  trustees  of  the  said  recited 

indenture  of  the day  of ,  The  payment  in  manner 

afbresaid  of  which  said  sum  of  £ ,  being  in  full  for  the 

purchasre  of  the  fee  simple  in  possession  of  the  said  heredita- 
ments, the  said  [trustees  for  sale'],  and  also  the  said  [on^n^], 
hereby  admit,  and  therefronl  hereby  respectively  release  and 
discharge  the  said  {purchaser'],  his  heirs,  appointees,  exe- 
cutors, administrators  and  assigns;  and  in  consideration  of 
lOs.  at  the  same  time  paid  by  th6  said  {purchaser]  to  the  said 
[/^r],  the  receipt  whereof  is  hereby  acknowledged,  The  said 
{heir],  in  respect  only  of'  his  legal  estate  ad  heir  at  law  of  the 
said  {mortgagee  in  foe],  deceased, — And  the  said  {trustees  for 
sale],  in  respect  only  of  their  estate  and  interest  (86)   as 

trustees  of  the  said  recited  indenture  of  the day  of , 

Have  respectively  bargained,  sold  and  released,  And  by  these 
presents  Do  respectively  bargain,  sell  and  release.  And  the 


(86)  In  fact  a  trustee  for  sale  of  an  9guuabU  ownership  has  no  estate  or  Tniiiec  of  an 
interest, — no  €$tau,  because  that  supposes  a  legal  property  in  the  subject, —  •a^'y* 
no  interest,  because  that  supposes  a  beneficial  right  to  enjoy  the  profits.    He 
has  merely  an  office  or  a  duty  to  discharge  in  respect  of  the  land,  with  a 
right,  as  ancillary  to  its  discharge,  to  call  for  a  conveyance  of  the  legal 
estate  on  sadsfoction  of  the  purposes  for  which  it  has  been  departed  with. 
Although,  in  strictness,  therefore,  he  has  in  him  nothing  descendible  or  de- 
visable, yet  it  is  conceived  that  the  oflite  would  pursue  the  same  course  of 
devolution  as  if  it  were  annexed  to  the  legal  fee,  and  consequently  that  the 
heir  or  devisee,  on  whom  that  fee,  if  vested  in  the  trustee,  would  devolve,  is 
the  proper  person  to  execute  the  trust.    But  this  difficulty  presents  itself— 
the  office  may  devolve  upon  an  infant  or  other  incapacitated  person.    As  Devolution  of  the 
there  is  clearly  no  legal  estate  to  be  conveyed,  the  case  is  entirely  without  ^'•^'^  "^  irmice. 
the  8th  section  of  the  act  of  1  WilL  4,  c.  60,  and  it  should  seem  that  cases 
which  are  without  that  section  cannot  generally  be  brought  within  the  22d 
section  of  the  same  act,  enabling  the  Court  to  appoint  new  trustees  upon 
petition.    In  this  dilemma  there  is'  no  other  course  open  than  to  file  a  bill. 
It  should  be  added,  that  if  an  equitable  owner  convey  to  A.  simply  in  trust 
for  B.,  A.  is  a  mere  cipher,  having  neither  estate,  interest  nor  office,  and  he 
may,  thereforei  be  laid  out  of  the  title. 
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said  [executors  of  mortgagee  in  fee\  as  executors  of  the  said 
[mortgagee  infee']^  Have  remised,  released  and  quit-claimed^ 
And  by  these  presents  Do  remise^  release  and  quit*claim| 
And  the  said  [onmer']  Hath  granted,  bargained,  sold,  released 

OperaiiTe  wonii.   and  Confirmed,  And  by  these  presents  Doth  grant,  bargain, 

sell,  release  and  confirm,  *^  And  in  order  to  merge  the  said 
term  of  1000  years,  (87)  the  said  [executors  of  second  mart* 
gagee']t  by  the  direction  of  the  said  [trustees  for  sale  and 

Afttaai  poMeuion  onmer"]  Have  surrendered  and  yielded  up,  And  by  these  pre- 
sents Do  surrender  and  yield  up,"  unto  the  said  [purchaser^ 
his  heirs  and  assigns,  (in  the  actual  possession  of  the  naoA 
[purchaser'],  now  being  by  virtue  of  a  bargain  and  sale  (88) 
made  to  him  by  the  said  [Aetr,  trustees  for  sale^  and  owner'],  in 
consideration  of  5s.  a  piece,  by  indenture  bearing  date  the 
day  next  before  the  day  of  the  date  of  these  presents,  for  one 
year,  computed  from  the  day  next  before  the  day  of  the  date 
of  the  said  indenture  of  bargain  and  sale,  and  by  force  of  the 

Ptrceii.  statute  for  transferring  uses  into  possession,)  All  [parcels'], 

Together  with  all  buildings,  waters,  water-courses,  trees, 
woods,  underwoods,  hedges,  ditches,  fences,  profits,  privileges, 
easements,  rights,  members  and  appurtenances  whatsoever,  to 
the  said  hereditaments  and  premises,  or  any  part  thereof 

AUcfUte,&e.       belonging  or  appertaining.     And  also  all  the  estate,  right, 

title,  interest,  claim  and  demand  of  the  said  parties  hereto,  of 
the  first,  second,  third,  fourth  "  and  sixth"  parts  respectively, 
in,  to,  out  of  or  upon  the  said  hereditaments  and  premises. 

Deeds,  &c  and  every  part  thereof,  with  their  appurtenances.     And  also 

all  deeds  and  writings  concerning  the  title  to  the  said  heredi- 
taments or  any  part  thereof,  alone  or  together  with  other 
hereditaments  of , less  value  now  in  their  or  any  of  their  cus- 

Barrender  of  term       (87)  It  seems  more  correct  and  consistent,  in  point  of  form,  to  surrender 
4e.  the  term  by  a  separate  testatum,  after  the  conyeyance  of  the  rerersion  in  fee 

to  the  purchaser.    If  the  words  within  inverted  commas  be  retained,  the 

second  testatum  must  be  omitted,  ct  e  canveno. 

Grant  of  fee  ex-        (88)  As  the  fee  is  in  reversion,  expectant  on  the  mortgage  terms,  it  would 
pectjint  cm  mort-  .  .  .  .  i         *  «       ^         ^-^v 

gage  term.  pass  by  way  of  grant>  without  a  lease  for  a  year.    SupriL,  n.  (72). 
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tody,  or  which  they  or  any  of  them  can  procure  without  suit. 
To  HAVE  AND  TO  HOLD  the  Said  Hicssuages  or  tenements,  Habbndum. 
lands,  hereditaments  and  premises,  hereby  released,  or  other- 
wise assured  or  intended  so  to  be,  with  their  appurtenances, 
unto  the  said  [purchaser]  and  his  heirs.  To  such  uses  for  Usw  to  prevent 
such  estates,  and  in  such  manner  as  the  said  [purchaser] 
shall,  at  any  time  or  from  time  to  time,  by  any  deed  or  deeds 
appoint,  And  in  default  of  such  appointment.  To  the  use  of 
the  said  [purchaser"]  and  his  assigns,  during  his  life,  without 
impeachment  of  waste.  And  immediately  after  the  determi- 
nation of  that  estate,  by  any  means  in  his  lifetime.  To  the  use 
of  the  said  [dower  trustee"],  his  executors  and  administrators, 
during  the  life  of  the  said  [purchaser].  Upon  trust,  neverthe- 
less, for  the  said  [purchaser]  and  his  assigns.  And  imme- 
diately after  the  determination  of  the  said  estate  hereby 
limited  to  the  said  [dower  trustee],  his  executors  and  adminis- 
trators. To  the  use  of  the  said  [purchaser],  his  heirs  and 
assigns  for  ever.  [For  the  form  of  a  declaration  excluding  domer^ 
^ee  p.  144,  supr^,]     "And  this  Indenture  further  Wit*-  Fdrthe* 

nesseth,  that  in  consideration  of  the  said  sum  of  £ ,  so 

paid  to  the  said  [executors  of  second  mortgagee  for  years]  as  Sanender  oi  term 

*^  •-  •'  is    O       J       J  J  ^^y  executor*  of 

aforesaid.  The  said  [same  executors],  by  the  direction  of  the  "cond  mortgagee, 
said  [trustees  for  sale  and  owner],  Have  surrendered  and 
yielded  up.  And  by  these  presents  Do  surrender  and  yield  up  Operative  words, 
unto  the  said  [purchaser],  All  the  said  messuages  or  tene- 
ments, lands,  hereditaments  and  premises  comprised  in  the 
secondly  hereinbefore  recited  indenture  of  appointment  and 
demise,  with  the  rights,  members  and  appurtenances  there- 
unto belonging.     And  all  the  estate,  right,  title,  term  and  in-  Aii  estate,  ^4cc. 
terest  of  the  said  [satne  executors]^  in  or  to  the  same  premises, 
To  THE  INTENT  that  the  residue  of  the  said  term  of  1 000  intent  that  term 
years  may  merge  and  be  extinguished  in  the  immediate  rever- 
sion vested  in  the  said  [purchaser],  under  the  conveyance  and 
assurance  thereof  hereinbefore  contained.    And  the  said  [heir,  covenants  by  coo- 
executors  of  mortgagee  in  fee,  executors  of  second  mortgagee,  (excepi^wuer) 
and  trustees  for  sale],  (so  far  only  as  concerns  their  respective  not  incumbeT^. 
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CoveoanU  by 
owner. 


[part  IU. 


acts,  deeds  and  defaults,  (89) )  for  themselves  respectively, 
and  their  respective  heirs,  executors  and  administrators, 
hereby  severally  covenant  with  the  said  [^purchaser],  his  heirs 
and  assigns,  tliat  the  said  [covenantorg]  respectively  have  not 
done  or  permitted  any  act,  matter  or  thing,  by  which  the  said 
hereditaments  and  premises  hereby  released  or  otherwise 
assured,  or  intended  so  to  be,  or  any  part  of  the  same,  with 
their  appurtenances,  are,  is,  or  shall  be  aliened,  incumbered 
or  otherwise  prejudicially  affected.  And  the  said  [owner], 
for  himself,  his  heirs,  executors  and  administrators,  hereby 
covenants  with  the  said  [purduiser],  his  heirs  and  assigns, 
that  notwithstanding  any  act,  matter  or  thing  done  or  per- 
mitted by  the  said  [owner],  or  any  person  or  persons  rightfully 


Covenant  against 
incunbrences. 


(89)  The  cofeoant  against  incumbrances  is  the  most  frequent  of  all 
covenants,  being  commonly  entered  into  by  every  person  who  conveys,  re- 
leases, surrenders,  or  confirms,  in  respect  of  any  estate,  right  or  interest  not 
having  contracted  any  obligation,  express  or  implied,  to  guarantee  the  title, 
except  so  far  as  it  may  be  affected  by  his  individual  tcts.  This,  therefore,  is 
the  covenant  proper  to  assurances  by  trustees,  mortgagees*  executors  and 
others  joining  in  a  fiduciary  character,  as  well  as  by  heirs  at  law  and  otheis 
voluntarily  perfecting  or  confirming  the  title.  Yet  the  precise  form  of  the 
covenant  is  not  settled  by  general  consent.  Where  several  covenant  by  the 
same  clause,  various  modes  are  adopted  for  restricting  the  covenant  of  each 
to  his  own  acts.  The  following  form  appears  to  be  the  most  correct  :— 
"  And  the  said  [covenantani],  so  far  only  as  concerns  their  own  reactive 
acta  and  defaults,  for  themselves  respectively,  and  their  respectwe  heirs,  exe- 
cutors and  administrators,  ^hereby  teverally  covenant  with  the  said  [cove- 
nanUe'],  his  heirs  and  assigns,  that  the  said  Icovenantort]  rapecHveljff  have 
not  done,*'  &c.  But  this  form  is  sometimes  objected  to  by  the  scrupulous 
practitioner,  who  prefers  the  followiog  more  ordinary  form.  "  And  each 
of  them,  the  said  [covenmntorg],  so  far  only  as  concerns  his  own  acts  and 
defaults,  for  himself  ,  his  heirs,  executors  and  administrators  hereby  severally 
covenants  with  the  said  [purcftas«r],  his  heirs  and  assigns,  that  they,  the 
said  [covenantors],  have  not  nor  have  or  has  any  of  them  done,"  Sec.  Ac- 
curacy requires  the  substitution  of  the  words,  "  that  he,  the  covenanting 
party,  has  not,"  &c.  instead  of  the  words,  "  they,  the  said  [covenantors], 
have  not,  nor  have  nor  has  any  of  them.'' 
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claiming  through  or  under  him  (90)  to  the  contrary,  the  par- 
ties (91)  hy  whom  the  conveyances  and  assurances  herein- 
before contained  are  expressed  to  be  made,  or  some  of  them, 
now  have  in  themselves,  or  one  of  them  now  has  in  himself,  — ft>r  right  to 

convey, 

good  right  by  means  thereof,  to  assure  and  limit  the  inhe- 
ritance in  fee  simple,  of  and  in  the  said  messuages  or  tene-     « 
ments,  lands,  hereditaments  and  prembes  hereby  released  or 
otherwise  assured,  with  their  appurtenances,  to  the  uses  and 

in  manner  aforesaid:  And  also  that  the  said  hereditaments  — for qoiec enjoy- 
ment, 

and  premises,  with  their  appurtenances,  and  the  rents  and 
profits  thereof,  shall  or  may,  at  all  times  hereafter,  be  peace- 
ably and  quietly  held,  received  and  enjoyed  accordingly  (92) 
without  any  eviction  or  denial  from  or  by  the  said  (93) 
[onmer]t  or  any  person  or  persons  rightfully  claiming  or  to 
claim  through,  under  or  in  trust  for  him,  Fr^  and  clear,  or  —for  freedom 
by  the  said  [onmer]y  his  heirs,  executors  or  administrators,  bnocet* 
efiectually  kept  indemnified  from  or  against  all  former  or 
other  estates,  rights,  titles,  charges  and  incumbrances,  created 
or  occasioned  by  the  said  (94)  [owner],  or  any  person  or 


(90)  Instead  of  the  words  "  any  person  or  persons,"  &c  it  is  usual  to  CoventDis  for 
insert  here  the  names  of  all  the  conveying  parties,  but  where  all  the  persons 

to  whose  acts  the  covenants  are  meant  to  extend,  denve  title  through  the 
covenantor,  they  may  be  comprehended  under  the  above  words.  Indeed, 
the  words,  "  notwithstanding  any  act,  &c*  done  or  permitted  by  the  cove- 
nantor," are  in  themselves  sufficient,  inasmuch  as  his  mortgagees,  &c.  are 
in  under  his  act,  &c. 

(91)  The  common  form  of  covenant  is,  '*  And  also  that  the  said  {naming 
again  all  the  conveying  partial,]  now  have  in  themselves,  &c.  by  these  pre- 
sents good  right/'  &c. 

(92)  The  common  form  runs  thus :— "  And  also  that  it  shall  be  lawful 
for  the  said  [purchaser],  his  appointees,  heirs  and  assigns,  at  all  times,  &c. 
to  enter  into  or  upon,  and  hold  and  enjoy  the  said  miQssuage,  &cc.  .and  take 
the  rents,  issues  and  profits  thereof,  without,"  &c. ;  but  the  form  given  in 
the  text  appears  to  be  preferable. 

(93)  In  this  place  the  names  of  all  the  conveying  parties  are  commonly 
inserted.     Bui  see  note  (90)  suprei.  • 

(94)  Note  (90)  supra  applies  here. 
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persons  claiming  or  to  claim  through,  under  or  in  trust  for 
him,  or  hy  bis  act,  default,  privity  or  procurement.  (95)  And 
also  that  the  said  (96)  {onmer]^  and  every  person  rightfully 
claiming  or  to  claim  any  estate,  right,  title  or  interest,  in  or  to 
the  said  hereditaments  and  premises,  or  any  part  thereof,  with 
their  appurtenances,  through,  under  or  in  trust  for  him,  will 
at  any  time  or  times  hereafter,  at  the  request  and  at  the  costs 
and  charges  of  the  said  [^purchaser],  his  appointees,  heirs  or 
assigns,  do,  execute  and  perfect  every  such  act,  deed,  convey- 
ance or  assurance,  for  more  effectually  assuring  the  said 
hereditaments  and  premises,  or  any  part  of  the  same,  with 
the  appurtenances,  To  the  use  aforesaid,  or  otherwise  accord- 
ing to  the  direction  of  the  said  {^purchaser]^  his  appointees, 
heirs  or  assigns,  as  by  him  or  them,  or  his  or  their  counsel  in 
the  law,  shall  be  reasonably  advised  and  required,  and  as 
shall  be  tendered  to  be  done  or  executed.  And  this  Inden- 
ture FURTHER  WITNESSETH,  that   in  Consideration  of  the 

said  sum  of  £ so  paid  to  the  said  [Jlrst  mortgagee]  as 

aforesaid.  The  said  {^rst  mortgagee],  by  the  direction  of  the 
said  [tnuteesfor  sale  and  owner]^  and  on  the  nomination  of 

Opentive  wordt.    the  said  [^purchaser]  Hath  bargained,  sold  and  assigned,  and 

by  these  presents  Doth  bargain,  sell  and  assign,  unto  the  said 
[trustee  of  term],  his  executors,  administrators  and  assigns. 
All  the  said  messuages  or  tenements,  lands,  hereditaments  and 
premises  comprised  in  the  hereinbefore  first  recited  indenture 
of  appointment  and  demise,  and  also  expressed  to  be  com- 
prised in  the  conveyance  and  assurance  hereinbefore  contained, 
together  with  the  rights,  members  and  appurtenances  there- 

Au  eaute,&c.       uQto  belonging.    And  also  all  the  estate,  right,  title,  term  and 


PUETHBB 

TSSTATDM. 

AislfDmeot  of 
term  by  flnt 

IDOItClSCC* 

CmiiidcntloB. 


Exeeptioo  of 
incambraneef. 


(95)  The  tenn  of  1000  yean,  though  asiigned  to  attend  the  ioheritaaoe, 
is  at  law  an  incnmbranoe,  and  as  such  oaght,  perhaps,  to  be  eioepted  here. 
But  it  is  not  usual  to  except  attendant  terms,  as  incumbrances,  especially 
where  they  are  assigned  by  a  separate  deed. 

(96)  Note  (90),  fuprs,  applies  here. 


^ART  III.]  COHVEYAKCB8  OK  SALES.  315 

iotere»t  of  die  said  [Jirst  mortgagee],  in  or  to  the  same  pre^ 

uiiesy  To  HAVE  AiTD  TO  HOLD  the  said  messuages  or  tene-  Habiuddm. 

meotMf  hinds,  hereditaments  and  premises  herehy  assigned  or 

intended  so  to  be,  with  their  appurtenances,  unto  the  said 

[trustee  of  terfn]^  his  executors,  administrators  and  assigns, 

henceforth  for  the  residue  now  unexpired  of  the  said  term  of 

600  years,  In  trust,  nevertheless,  to  be  disposed  of  by  the  upon  trnst  to 

said  [trustee  of  termjf  bis  executors,  administrators  and  assigns,  uice. 

as  the  said  Ipurchaser^^  his  appointees,  heirs  or  assigns  shall 

direct,  and  in  the  meantime  to  permit  the  same  term  to  attend 

the  inheritance  of  the  same  premises,  according  to  the  uses 

hereinbefore  limited  thereof,  in  order  to  protect  the  same  from 

mesne  charges  and  incumbrances,  if  any.    And  the  said  [Jirst  Covenauc  by 

mortgagee'],  for  himself,  his  heirs,  executors  and  administra-  hamotiiicnii- 

tors,  hereby  covenants  with  the  said  [trustee  of  term]^  his 

executors,  administrators  and  assigns,  that  the  said  [first 

mortgagee]  has  not  done  or  permitted  any  act,  matter  or  thing 

by  which,  or  by  means  of  which,  the  said  hereditaments  and 

premises  hereby  assigned,  or  intended  so  to  be,  or  any  part  of 

the  same,  with  their  appurtenances,  are,  is,  or  shall  be  aliened, 

incumbered,  or  otherwise  prejudicially  affected.  And  whereas  Rbcitals, 

the  deeds  and  writinirs  specified  in  the  schedule  hereunder  -r^^^  i^^  ^- 

^        *  in  icbcdiile  relate 

written  relate  to  the  title  as  well  of  the  said  hereditaments  2  ^'''•f  prop«rty 

or  greater  value, 

and  premises  hereby  released  or  otherwise  assured,  or  in- 
tended so  to  be,  as  of  certain  other  hereditaments  of  greater 

value,  forming  lot at  the  aforesaid  sale  by  auction^  and 

purchased  at  such  sale  by  the  said  [largest  purchaser].     And 

WHEREAS,  in  pursuance  with  one  of  the  conditions  of  the  said  — o^rtrfivery  or 

'        *-  deeds,  fte.  to 

sale,  the  said  deeds  and  writings  have  been  delivered  to  the  '•^•^  parehaier. 

said  [largest  purcJtaser],  as  the  largest  purchaser  in  value. 

Now  THIS  Indenture  further  Witnesseth,  that  in  further  ^vnmn 

pursuance  of  the  said  condition,  the  said  [largest  purchaser], 

for  himself,  his  heirs,  executors,  administrators  and  assigns, 

hereby  covenants  with  the  said  [purchaser],  his  appointees,  Covenant  by 

heirs,  and  assigns,  that  the  said  [largest  purchaser],  his  heirs  to  produce  deedi. 
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or  assigns,  (unless  prevented  by  inevitable  accident),  will,  at 
any  time,  or  from  time  to  time,  at  the  request  in  writing,  and 
at  tbe  costs  of  tbe  said  [_purckaser']f  his  appointees,  heirs,  or 
assigns,  produce  or  cause  to  be  produced,  in  England,  unto 
the  said  [^purchater]^  his  aj^intees,  heirs  or  assigns,  or  his  or 
their  attorney,  solicitor,  agent  or  counsel,  or  before  any  court 
or  courts  of  law  or  equity,  or  upon  any  commission  for  the 
examination  of  witnesses,  or  otherwise  as  occasion  shall  re- 
quire, the  said  deeds  and  writings,  or  any  of  them,  in  mani- 
festation or  defence  of  the  title  of  the  said  [^purchaser],  his 
appointees,  heirs  or  assigns,  to  the  said  hereditaments  and 
premises  hereby  released  or  intended  so  to  be,  or  any  part 
and  to  fnnitk       thereof,  And  at  the  like  request  and  at  the  costs  of  the  satd 

[^purchaser],  his  appointees,  heirs  or  assigns,  furnish  him  or 
them  with  true  copies  or  extracts  of  the  said  deeds  ttid 
writings,  such  copies  or  extracts  to  be  attested,  if  required. 
Ik  Witness,  &c. 


ISee  Schedule,  ]^.  317 .} 
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THE    SCHEPULE 

To  vhieh  th»  abow  written  Indenture  refert.(9T) 


Date  of  Docament. 


Ist  and  2d  days  of 
Jan.  1833. 


Trioily  Tenn, 
1833. 


lit  J%»  1833. 


Trinity  Ttim, 
1833. 


Ist  August,  1833. 


Ut  and  2d  Sept. 
1833. 


Ist  October,  1833. 


Nstart  of  DocnmeDt. 


Indentures  of  lease  and 
release. 


Exemplification  of  recovery 
sufiered  in  the  Common 
Pleas  at  Westminster, 
pursuant  to  the  lastpmen- 
tioned  indenture  of  re- 
lease. 

Indenture  of  demiae  by  way 
of  mortgage. 

Indentuaes  of  fine  levied  in 
the  Common  Pleas,  pur- 
suant to  the  last-men- 
tioned indenture. 

Probate  [or  office  copy]  of 
will  of  this  date. 

Attested  copiea  of  inden- 
tures of  lease  and  re- 
lease of  these  dates. 


Deed  poll  of  appointment. 


Namci  ind  Deicriptlont  of 
Parties. 


Lease  between  A.  B.,  of 
&c.  of  the  one  part,  and 
C.  D.,  of,  Sec.  of  the 
other  part,  Ace.  Release 
between  the  said  A.  B., 
of  the  first  part ;  the  said 
C.  D.,  of  the  second  part ; 
and  E.  F.,  of,  &c.  of  the 
third  paft. 

A.  B.,  gent,  demandant, 
C.  D.,  gent,  tenant, 
£.  F.  Esq.  vouchee,  who 
vouched  over  the  com- 
mon vouchee* 


Between,  &c. 


A.  B.  Esq.  and  C. 
wife  ond  others,  conu* 
sors,  and  E.  F.,  gent., 
conusee. 

Of  A.B.,of,  &c. 


The  lease  between  A.  B. 
of,  &c.  The  release  be- 
tween the  said  A.  B.,  &c. 
(being  a  settlement  in 
contemplation  of  the 
marriage  of  the  said  A. 
B.  with  the  said  C.  D.) 

By  A.B.,  of,  &c. 


(97)  The  schedule  should  contain  all  the  documents  of  title  delivered  to  Sehedale  of  deeds, 
the  covenantor,  inclodin?  otBcial  and  attested  copies,  pedigrees,  certificates, 
copies  of  registry,  &g.  unless  the  covenantee  is  furnished  with  similar  copies. 
&€.,  and  a  memorandum  of  the  covenant  for  productiom  should  be  eikUmd 
on  one  or  more  of  the  principal  scheduled  deeds. 
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CoNYETAircs  hy  ApponvTicBNT  and  Lease  and  Release  of 
Freeholds^  and  by  Bargain  and  Sales  (98)  of  CopyhMi 
under  a  Fiat  in  Bankruptcy  (99). 

Faftkti  This  Indenture,  made  the day  of ,  in  the  year  of 

our  Lord ,  between  [creditort*  asngnees]  of,  &c.  of  the 

(98)  See  note  (60)  tupra. 
Convejrftncet  (99)  In  framing  the  convejrance  of  a  bankrupt*s  estate,  the  Bankrupt  Court 

Acta.  Act,  1  &  2  Wi]].  4,  c.  56,  as  well  as  the  general  Bankrapt  Act,  6  Geo.  4, 

c.  16,  should  be  kept  in  view  with  lefierence  chiefly  to  the  following  points : 
—1.  Instead  of  a  comimmum  under  the  great  seal,  there  now  ismies  a  fitt 
under  the  hand  of  the  Lord  Chancellor  (1  &  2  Will.  4,  c.  66,  s.  12),  but 
the  persons  appointed  to  execute  the  fiat  are  still  called  commissioners. 
2.  The  choice  of  (the  non-official)  assignees  takes  place  at  the  first  of  the 
two  meetings  of  creditors  appointed  for  the  bankrupt  to  surrender,  (ib. 
s.  20).  3.  All  the  personal  estate  of  the  bankrupt,  and  such  real  estate 
of  the  bankrupt  as  by  the  act,  6  Geo.  4,  c.  16,  is  directed  to  be  conveyed 
by  the  commissioners  to  ike  amgnut,  are  vested  in  "  the  bankrupt's 
assignee  or  assignees  for  the  time  being  by  virtue  of  his  or  their  ap- 
pointment" alone,  (ib.  s.  25  Ac  26 ;  as  to  commissions  prior  to 
1  &  2  Will.  4,  c  &&— Smith  v.  De  Ta$ut,  Montagu  &  Ayrton,  370.) 
4.  In  every  town  fiat,  an  official  assignee  is  added  to  the  assignees  chosen 
by  the  creditors,  (ib.  s.  22)  \  and  such  official  assignee  is  directed  to  pos- 
sess and  secure  the  personal  estate,  the  rents  of  the  real  estate,  and  the 
proceeds  of  the  sale  of  both  the  real  and  personal  estate,  (ib.  ib.)  Until  the 
choice  of  assignees  by  the  creditors,  the  official  assignee  is  competent  to  act 
as  sole  assignee,  (ib.  ib.)  It  follows  that  upon  a  sale,  under  a  town  fiat, 
the  purchase-money  must  be  paid  to  the  official  assignee  \  but  after  a  choice 
of  assignees  by  the  creditors,  the  judgment  and  discretion  relating  to  the 
sale  are  confided  to  such  assignees  exclusively,  (ib.  s.  23).  5.  By  the  act, 
6  Geo.  4,  c.  16,  s.  68,  the  commissioners  are  directed,  (instead  of  conveying 
to  the  assignees)  by  deed  indented  and  enrolled  in  any  of  his  majesty's  courts 
of  record,  to  make  sale  of  the  bankrupt's  copyholds,  and  thereby  to  entitle 
or  authorise  any  person  on  their  behalf  to  surrender  the  same ;  consequently 
copyholds  are  not  vested  in  the  assignees  by  virtue  of  their  appointment, 
but  the  power  of  making  sale  and  entitling  a  person  to  surrender  must  be 
^  exercised,  in  the  instance  of  a  country  commission  or  fiat,  by  the  country 

commissioners,  and,  in  the  instance  of  a  town  commission  or  fiat,  by  the 
commiisioDers  of  the  Bankrupt  Couit.    By  umA*  mI*,  however,  we  are  to 
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first  part;  [aficial  assignee]   of,  &c.   of  the  second  part; 

[comrnissioner  or  commisswners^t  of  the  third  part ;  [bank'- 

rupt]  of,  &c.  of  the  fourth  part ;  [^purchaser]  of,  &c.  of  the 

fifth  part ;  [trustee  for  purchaser  to  prevent  dower']  of,  &c.  of 

the  sixth  part ;  and  [a  person  appointed  to  surrender  copy^ 

holds]  of  the  seventh  part.     Whereas  by  indentures  of  lease  *«ciTALf, 

and  release  bearing  date  respectively  the and         ■  days  7-*'  indeBturet  or 

o  r  J  ^      lease  and  rdesMf 

of ,  in  the  year  ,  the  indenture  of  release  being  {^"JjJJ'f.Jj^^**'* 

made  between,  &c.  the  freehold  hereditaments  hereinafter  JJ^*^?^^ 
described,  with  their  appurtenances,  were  limited  to  such  **»^"P^ 
uses  as  the  said  [bankrupt]  should  by  any  deed  or  deeds 
direct  or  appoint,  and  in  default  of  such  direction  or  ap- 
pointment, To  the  use  of  the  said  [bankrupt]  and  his  assigns 
for  his  life,  without  impeachment  of  waste,  with  remainder 
To  the  use  of  the  said  [trustee  for  bankrupt]  and  his  heirs 
during  the  life  of  the  said  [bankrupt],  in  trust  for  him  and 
his  assigns,  with  remainder  To  the  use  of  the  said  [bankrt/qi>t]f 
his  heirs  and  assiirns.     And  Whereas  at  a  court  baron  held  ~~^  *^^^V 

^  nipt*t  adnlatioB 

for  the  manor  of ,  in  the  county  of ,  on  the tocopyhoiito, 

day  of ,  in  the  year ,  the  said  [bankrupt]  was  ad- 

mitted  tenant  of  the  copyhold  hereditaments  hereinafter  de- 
scribed, to  hold  to  him  and  his  heirs  at  the  will  of  the  lord, 

understand  convey,  for  the  creditors'  assignees  are  the  proper  persons 
to  conduct  the  sale,  and  the  commissioners  are  merely  instruments  to  gi?e 
effect,  by  a  legal  alienation,  to  the  contract  of  the  assignees.  But 
where  the  bankrupt  is  not  tenant  to  the  lord,  there  is  no  necessity  for  re- 
sorting to  the  commissioners,  since  the  assignees  may  sell  the  equitable  in- 
terest, and  the  legal  tenant  may  surrender  by  their  direction  to  the  pur- 
chaser. The  clauses  relating  to  copyholds  in  the  act  6  Geo.  4,  c.  16,  are 
not  very  lucid.  It  should  be  observed,  that  by  neither  of  these  acts  is  the 
general  practice  in  bankruptcy  disturbed ;  so  that,  for  example,  if  a  cre- 
ditor, holding  a  mortgage  or  other  security,  is  desirous  of  having  bis  pledge 
sold  and  of  being  admitted  to  prove  for  the  deSciency,  the  sale  must  be 
made  in  conformity  to  Lord  Loughborough*s  order  of  8th  March,  1794. 
See  Ex  parte  Aple,  Mont.  Ac  Ayrton,  631.  That  order  does  not  enable  a 
first  incumbrancer,  without  power  of  sale,  to  enforce  a  sale  against  a  sub- 
sequent incumbrancer,  who  has  a  right  to  stand  upon  his  security  until 
foreclosed.    Ex  parte  JaekMon,  5  Ves.  357. 
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—of  the  iunlnx 
or  a  fist  [or  com* 
miMlon]  In  bank* 


— 4bftt  parties  of 
the  flnt,  second 
and  thini  parts 
are  respectively 
credftora'  aaslg* 
neesy  official  as- 
siiniee,  and  com- 
nussioner,  and 
Join  in  those  cha- 
racmvy 


—of  contract  for 
sale  of  freeholds 
and  copyholds; 
and  apportion- 
ment of  price. 


TlSTATUM. 


Consideration. 


according  to  ih6  custom  of  the  said  manor.  And  Whereas 
a  fiat  in  bankruptcy,  under  the  hand  of  the  Lord  Chancellor 

of  England,  bearing  date  the day  of ,  in  the  year 

■  ■  ■  ,  was  issued  against  the  said  [bankrupt'],  who  was  there- 
upon adjudged  a  bankrupt.  And  Whereas  the  said  [as^ 
signees]  are  the  assignees  chosen  by  the  creditors  of  the  es- 
tate and  effects  of  the  said  bankrupt,  and  the  said  \_qficial 
as^gnee]  is  the  official  assignee  of  the  estate  and  effects  of 
the  said  bankrupt,  and  the  said  [cammissianer]  is  the  com- 
missioner of  the  court  of  bankruptcy  acting  in  the  execution 
of  the  said  fiat  [or,  are  the  major  part  of  the  commissioners 
acting  in  the  execution  of  the  said  commission],  and  are 
respectively  parties  to  and  join  in  these  presents  in  their  re- 
i^pective  characters  aforesaid,  and  not  otherwise.(lOO)  And 
Whereas  the  said  [assignees]  have  contracted  with  the  said 
[purchaser]  for  the  absolute  sale  to  him  of  the  freehold  and 
copyhold  hereditaments  hereinafter  described,  with  their  ap- 
purtenances, free  from  incumbrances,  at  the  entire  price  of 

£ .     And  whereas,  &c.  [apportionment  (lOV)  of  the  price 

as  tn  No.  21,  suprd.]  Now  this  Indenture  Witnesseth, 
that  in  pursuance  of  the  said  contract,  so  far  as  concerns  the 
said  freehold  hereditaments^  and  in  consideration  of  the  sum 


Stamp  on  sale  of 
bankmpt's  copy- 
holds. 


( 100)  This  dedantion  renders  it  unnecemry  afterwtrds  to  append  to  the 
names  of  the  assignees,  &c.  the  qualifying  expression,  "  as  such  assignees 
as  aforesaid,"  &c. 

(101)  The  Stamp  Act,  56  Geo.  3,  c.  184,  Schedule,  part  1,  title  «'  Con- 
veyance,*' provides  "  that  where  any  copyhold  estate  shall  be  conveyed  by 
a  deed  of  bargain  and  sale  by  the  oomminio&ers  named  in  a  commission 
of  bankrupt,  or  by  executors  and  others  by  virtue  of  a  power  given  in  a 
will,  or  by  act  of  parliament  or  otherwise,  when  a  turrendtr  shall  not  be 
necessary,  the  deed  of  bargain  and  sale  shall  be  deemed  (with  reference 
to  the  ad  valorem  stamp)  the  principal  instrument.''  But  we  have  seen, 
(suprdt  n.  99,)  that  under  the  Bankrapt  Act,  6  Geo.  4,  c.  16,  a  surrender, 
in  addition  to  the  barg^n  and  sale  and  deed  enrolled,  is  necessaiy.  The 
officer,  however,  has  refused  to  enrol  the  deed  until  stamped  with  the  ad 
valorem  stamp,  alleging  that  the  copyholds  passed  by  the  deed. 
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of  £ ,  of  lawful  British  money,  being  such  part  of  the 

said  entire  price  as  on  the  apportionment  thereof  between 
the  said  freehold  and  copyhold  hereditaments  has  been  at<^ 
tributed  to  the  said  freehold  hereditaments,  paid  by  the  said 
[^purchaser]  to  the  said  [official  asngnee],  at  or  before  tlie 
execution  of  these  presents,  the  receipt  of  which  said  sum 
the  said  [official  assignee]  hereby  acknowledges,  and  from 
the  same  sum  hereby  releases  and  for  ever  discharges  the 
said  [purchaser]^  his  heirs,  executors,  administrators  and 
assigns.  And  also  in  consideration  of  10<.  at  the  same  time 
paid  by  the  said  [purchMcr]  to  the  said  [bankntpt],  the  re- 
ceipt whereof  is  hereby  acknowledged,  The  said  [assignees,  Creditors'  at- 

..  tignees  and 

cred,  ^  off,ji  by  virtue  of  all  powers  and  authorities  vested  in  bankmpt  ap- 
or  given  to  the  said  [bankrupt],  and  which  they  are  com- 
petent to  exercise  (102)  do  direct,  limit  and  appoint.  And 

(102)  The  Bankrupt  Act,  6  Geo.  4,  c.  16,  s.  77,  enables  the  assignees  Effect  of  bank- 
to  execute  all  powers  vested  in  the  bankrupt  which  he  might  have  legally  of  appointmentt^ 
executed  for  his  own  benefit,  except  the  right  of  nominating  to  a  benefice. 
A  question  sometimes  arises  as  to  the  efiect  of  bankruptcy  where  property 
is  subject  to  the  joint  appointment  of  the  bankrupt  and  his  wife,  and  in  de« 
foult  of  appointment,  is  limited  to  the  bankmpt  for  life,  with  remainders  over. 
It  is  an  established  principle,  founded  on  natural  reason  and  justice,  that  if  a 
man  having  a  power,  and  also  an  interest  ulterior  to  the  power,  aliens  his 
interest,  without  exercising  his  power,  he  shall  not  afterwards  be  permitted  to 
exercise  the  power  in  prejudice  of  his  own  alienation.  Long  v.  Rankin,  Sugd. 
Pow.,  5th  ed.  App.  No.  5.  The  principle  holds  equally  if  the  power  is  given 
to  himself  and  another  jointly  ;-<-he  cannot  afterwards  concur  with  the  co- 
donee  in  defeating  his  own  act.  So,  the  bankruptcy,  though  a  general,  and 
perhaps  involuntary,  alienation,  operates  to  preclude  the  bankrupt  from  con- 
curring with  his  wife  in  executing  the  power.  The  assignees  cannot  concur 
in  its  exercise,  because  the  power  was  not  such  *'  as  he  (alone)  could  have 
legally  executed  for  his  own  benefit ;"  the  tNinkrupt  cannot  concur,  because 
bis  concurrence  would  defeat  the  interest  of  his  creditors  claiming  under 
his  alienation  in  bankruptcy.  As  the  alienation,  by  one  of  several  donees 
of  a  joint  power,  of  an  interest  limited  to  him  ulterior  to  the  power  is  thus 
equivalent  to  a  release  of  the  power  pro  tanto,  it  follows,  first,  that  one  of 
several  donees  of  a  joint  power  may  release  it  by  deed ;  secondly,  that  he 
nay  release  it  in  respect  only  of  some  particular  estate  or  interest,  so  as  to 
take  that  estate  or  interest  out  of  the  operation  of  the  power. 
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And  crediton'  as- 
•isnees  releaae. 


And  bank  I  opt 
confirms. 


Actaal  posses. 
sion  danse. 


Parcels. 


AU  eotatCf  Ac. 


All  dcedsi  &e. 


Habindom. 


To  sDch  uses  as 
parchaser  shall 
appoint,  In  de. 
faolt  of  appitint- 
ment  to  him  in 
fee. 

Appointment  to 


also  the  said  [  Aan^rtipf ],  by  virtue  of  all  powers  and  au- 
thorities vested  in  or  given  to  him,  Doth  direct,  limit  and 
appoint  to  the  uses  hereinafter  expressed  (103).  And  the 
said  [assignees,  cred,  ^  off."]  Have  and  every  of  them  Hath 
bargained,  sold  and  released,  and  by  these  presents  Do  and 
each  of  them  Doth  bargain,  sell  and  release,  And  the  said 
[bankrupt]  Hath  granted,  bargained,  sold,  released,  ratified 
and  confirmed,  And  by  these  presents  Doth  grant,  bargain, 
sell,  release,  ratify  and  confirm  unto  the  said  [purchaser], 
his  heirs  and  assigns  (in  the  actual  possession  of  the  said 
[purchaser],  now  being,  by  virtue  of  a  bargain  and  sale  made 
to  him  by  the  said  [assignees,  cred.  8^  off.  and  hanhrupt],  in 
consideration  of  6s,  a-piece,  by  indenture  bearing  date  the 
day  next  before  the  day  of  the  date  of  these  presents,  for 
one  year,  commencing  from  the  day  next  before  the  day  of 
the  date  of  the  said  indenture  of  bargain  and  sale,  and  by 
force  of  the  statute  made  for  transferring  uses  into  posses- 
sion), All  [freehold  parcels].  Together  with  all  the  rights, 
members  and  appurtenances  to  the  said  hereditaments  and 
premises  belonging.  And  also  all  the  estate,  right,  title  and 
interest  of  the  said  [ctssignees,  cred  and  off,  and hankrupt\y 
respectively  in  or  to  the  said  hereditaments  and  premises, 
with  their  appurtenances.  And  also  all  deeds  and  writings 
relating  to  the  title  to  the  said  hereditaments  and  premises, 
or  any  part  thereof,  either  alone  or  together  with  any  other 
hereditaments  of  less  value  now  in  the  custody  or  possession 
of  the  same  parties  or  any  of  them.  To  have  and  to  hold 
the  said  messuages  or  tenements,  hereditaments  and  premises 
hereby  released  or  otherwise  assured  or  intended  so  to  be, 
with  their  appurtenances,  unto  the  said  [purchaser],  his  heirs 
and  assigns^  To  such  uses,  upon  such  trusts  and  in  such 
manner  as  the  said  [purchaser],  shall,  by  any  deed  or  deeds. 


(103)  It  M  more  accurate  to  appoint  thus,  "  to  the  uses/'  &c. ;  but  if 
these  wofdft  were  omitted,  the  appointment  would  still  be  applied,  in  con- 
fttiuction,  directly  to  the  nses  ^  see  Wynm  v.  Griffith,  3  Bing.  179 ;  5  Bam. 
&C.  923;  1  Russ.  283. 
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appoint,  And  in  de&ult  of  appointment,  (104)  To  the  use  FbRTBiB  Tbs. 
of  the  said  [purchasei']^  his  heirs  and  assigns  for  ever.  And  considendon. 
THIS  Indenture  further  Witnesseth,  that  in  pursuance  of 
the  said  contract,  so  far  as  concerns  the  said  copyhold  here- 
ditaments, and  in  consideration,  &c.  the  receipt,  &c.  [state 
the  consideration  for  the  copyholds  a(id  the  receipt,  4*0.  as  in 
the  former  testatum],  The  said  [commissioner]  Hath  bar- 
gained and  sold,  and  by  these  presents  Doth  bargain  and  sell, 
And  the  said  [assignees,  cred.  Sf  off,].  Have  remised,  re- 
leased and  quit-claimed,  and  by  these  presents  Do  remise, 
release  and  quit-claim,  And  the  said  [bankrupt]  Hath  ratified 
and  confirmed,  and  by  these  presents  Doth  ratify  and  con- 
firm unto  the  said  [purchaser],  his  heirs  and  assigns,  All 
[copyhold  parcels].  Together  with,  &c,  and  also  all  the  es- 
tate, &c.  To  have  and  to  hold  the  said  copyhold  pieces  or 
parcels  of  land,  hereditaments  and  premises  hereby  bargained 
and  sold  or  intended  so  to  be,  with  the  appurtenances,  unto 
and  to  the  use  of  the  said  [purchaser],  his  heirs  and  assigns 
for  ever,  at  the  will  of  the  lord,  according  to  the  custom  of 
the  said  manor,  by  the  rents,  suit  and  services  therefore  due 
and  accustomed.  And  the  said  [commissioner]  Doth  hereby  Appointment  by 
entitle  and  authorise  the  said  [person  to  surrender],  at  the  a  penon  to  snr. 

render  the  copy. 

next  or  any  susequent  court  baron  to  be  held  for  the  said  holds. 
manor,  or  out  of  court,  as  soon  as  may  be,  to  surrender  into 
the  hands  of  the  lord  of  the  said  manor,  according  to  the 
custom  thereof,  the  said  copyhold  pieces  or  parcels  of  land, 
hereditaments  and  premises  hereby  bargained  and  sold  or 

(104)  Even  if  limitatioDs  to  prevent  dower  should  be  rendered  wholly  Utility  of  the 
(tupri,  140,)  unnecessary  by  the  legislature,  the  power  of  appointment  ^nriii^nftMU»° 
should  itUl  be  reUined,  on  account  of  the  facilities  which  it  afibrds  for  P"^«»*  ^''^'' 
acting  on  the  ownership  by  a  simple  instrument,  and  for  conferring  a  title 
unaffected  by  the  judgment  debts  (suprh,  n.  79,)  of  the  appointor.    It 
should  be  observed,  that  an  execution  of  the  power  over-reaches  dower 
attaching  on  the  fee  tested  in  the  purchaser  previously  to  the  appointment. 
M&retoH  V.  I.€ei,  Sugd.  Pow.  5th  ed.  350 ;  Ray  v.  Pung,  5  Bam.  &  Aid. 
561 ;  5  Madd.  310. 
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CovenaDt  by 
creditors'  attig. 
Dc«8  against 
incDmbrances. 


[part  II r. 


intended  so  to  be,  with  their  appurtenances,  To  the  use  of 
the  said  [purcluuer]^  his  heirs  and  assigns,  at  the  will  of  the 
lord,  according  to  the  custom  of  the  said  manor,  by  the  rents, 
suit  and  services  therefore  due  and  accustomed.  And  each 
of  them  the  said  [creditors*  assignees],  (so  far  only  as  con« 
cems  his  own  acts  and^defaults),  for  himself,  his  heirs,  exe- 
cutors and  administrators,  hereby  covenants  with  the  said 
[purchtuer"],  his  heirs  and  assigns,  that  he  (the  covenanting 
party)  has  not  done  or  permitted  any  act,  matter  or  thing  by 
which  the  said  freehold  and  copyhold  hereditaments  and 
premises  respectively,  or  any  part  thereof  respectively,  are, 
is,  shall  or  may  be  aliened,  charged  or  prejudicially  af- 
fected (105).     In  Witness,  &c. 


Partiat. 
Rkcitali, 


^lottgagrtf. 
No.  24. 

Mortgage  in  Fee,  by  Appointment  and  Lease  and  Release, 

with  Power  of  Sale.  (106). 

This  Indenture,  made  the day  of ,  in  the  year 

of  our  Lord ,  Between  [jnortgagor^j  of,  &"c.  of  the  one 

part,  and  \mortgagee\  of,  &c.  of  the  other  part.  Whereas 
by  virtue  of  Indentures  of  Lease  and  Release,  dated  re- 
spectively the and days  of ,  in  the  year  18 — , 


Coreaaats  by 
baskropt  for 
tiile. 


Concise  mortgage 
in  fee. 


(105)  The  bankrupt  is  not  compellable  to  enter  into  covenants  for  title, 
nor  indeed  to  join  in  the  conveyance.  If  he  should  be  willing  to  co?enant, 
here  may  be  added  covenants  similar  to  those  in  No.  22,  swpra.  But  the 
act,  6  Geo.  A,  c.  16,  s.  78,  authorises  the  Chancellor,  on  the  petition  of 
the  assignees  or  purchaser,  to  order  the  bankrupt  to  join  in  the  conveyance, 
and  on  his  non-compliance,  gives  to  the  order  the  effect  of  a  conveyance  by 
him. 

(106)  This  precedent  exhibits  a  concise  example  of  a  mortgage  in  fee 
with  power  of  sale,  framed,  for  the  most  part,  according  to  the  ordinary 
forms.  The  points  arising  upon  these  forms  are  fully  considered  in  the 
annotations  to  No.  26,  infra. 
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the  Indenture  of  Release  being  made  between,  &c.  the  fee-  —or  conveyance 
simple  in  possession  of  the  hereditaments  hereafter  described,  aacs  to  prevent 
stands  limited  To  such  uses  as  the  said  [mortgagor]  shall  by 
any  deed  or  deeds  appoint ;  And  in  default  of  such  appoint- 
ment, To  the  use  of  the  said  [mortgagor']  and  his  assigns  for 
his  life,  without  impeachment  of  waste,  with  remainder  To 
the  use  of  the  said  [a  trustee  to  prevent  dower],  his  executors 
and  administrators,  during  the  life  of  the  said  [mortgagor], 
upon  trust  for  the  said  [mortgagor],  and  his  assigns,  with  re- 
mainder To  the  use  of  the  said  [mortgagor]  his  heirs  and 
assigns  for  ever.     And  Whereas  the  said  [mortgagee]  has,  —of  agreement 
at  the  request  of  the  said  [mortgagor],  agreed  to  lend  to  him 
the  sum  o£  £ ,  on  having  the  repayment  thereof,  with  in- 
terest, secured  in  manner  hereinafter  expressed :  Now  there-  trstatom. 
FORE  THIS  Indenture  Witnesseth,  that  in  consideration  of  con»id«ration. 

the  sum  of  £ of  lawful  British  money,  paid  by  the  said 

[mortgagee]  to  the  said  [mortgagor],  on  the  execution  of  these 
presents,  the  receipt  whereof  the  said  [mortgagor]  hereby 
acknowledges,  and  therefrom  hereby  releases  the  said  [mort- 
gagee], his  heirs,  executors,  administrators  and  assigns,  The 
said  [mortgagor],  in  execution  of  the  aforesaid  power  given 
to  him  by  the  said  recited  Indentures,  and  of  every  other 
power  enabling  him  in  this  behalf,  Doth  appoint  that  All  Mongasor  ap- 
the  hereditaments  hereinafter  described,  with  their  appur-  ^'"^' 
tenances,  shall  henceforth  remain  To  the  use  of  the  said 
[mortgagee],  his  heirs  and  assigns  for  ever,  subject  as  herein- 
after is  expressed.     And  this  Indenture  further  Wit-  furthkr 
HESSETH,  that  for  the  consideration  aforesaid.  The  said  [mort- 
gagor] Hath  granted,  bargained,  sold  and  released,  and  by  Mortgagor 
these  presents  Dotli  grant,  bargain,  sell  and  release  unto  the  '^'^***^'* 
said  [mortgagee],  (in  bis  actual  possession  now  being  by  virtue  Actoai  potsewfon 
of  a  bargain  and  sale  thereof,  made  to  him  by  the  said  [mort-  ^  '*'"*'• 
gagor]  in  consideration  of  5s,  by  Indenture  dated  the  day 
next  before  the  day  of  the  date  of  these  presents,  for  one 
year,  computed  from  the  day  next  before  the  day  of  the  date 
of  the  said  Indenture  of  Bargain  and  Sale,  and  by  force  of  the 
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[part  III. 


Parcelt. 

AU  estate,  &c. 


Habkmdcm. 


To  mortgagee  in 
fee. 


Provtio  for  re 
demptioD. 


Power  of  lale. 


Statute  for  transferring  uses  into  possession,)  and  to  his  heirs, 
All  {_parcels]f  Together  with  all  the  rights,  memhers  and 
appurtenances  thereunto  belonging.  And  also  all  the  estate, 
right,  title  and  interest  of  the  said  [mortgagor]  in  and  to  the 
said  hereditaments  and  premises,  And  all  deeds  and  writings 
relating  to  his  title  to  the  said  hereditaments  and  premises,  or 
any  part  thereof.  To  have  and  to  hold  the  said  heredita- 
ments and  premises  hereby  released  or  intended  so  to  be, 
witli  their  appurtenances,  unto  and  to  the  use  of  the  said 
[mortgagee]  t  his  heirs  and  assigns  for  ever.  Nevertheless  sub- 
ject to,  with  and  under  the  provisions  hereinafter  contained, 
(that  is  to  say),  Provided  always,  that  if  the  said  [mart- 
gagor]^  his  heirs,  executors,  administrators  or  assigns,  shall 
pay  or  cause  to  be  paid  unto  the  said  [mortgagee]^  his  exe- 
cutors, administrators  or  assigns,  the  sum  of  £ of  lawful 

British  money,  with  interest  for  the  same  after  the  rate  of 

£ per  cent,  per  annum,  on  the  ■  day  of next, 

without  deduction,  then  immediately  after  such  payment,  the 
said  [mortgagee],  his  heirs  or  assigns,  shall,  at  the  request 
and  costs  of  the  said  [mortgagor],  his  heirs,  executors,  admi- 
nistrators or  assigns,  re-assure  the  said  hereditaments  and 
premises,  (free  from  all  incumbrances  to  be  created  by  the 
said  [mortgagee],  his  heirs  or  assigns,  in  the  mean  time,)- 
to  such  uses  as  shall  be  subsisting  or  capable  of  efiect  by 
virtue  of  the  hereinbefore  recited  Indenture  (1 07) ;  Provided 
ALSO,  that  if  default  (108)  shall  be  made  in  payment  of  the 

said  sum  of  £ ,  or  the   interest   thereof,  or  any  part 

thereof,  at  the  time  and  in  manner  aforesaid,  and  the  said 
[mortgagee],  his  executors,  administrators  or  assigns,  shall  at 
any  time  afterwards  give  to  the  said  [mortgagor],  his  heirs, 
executors,  administrators  or  assigns,  or  any  of  them,  or  leave 
at  his  or  their,  or  any  of  their,  usual  or  last  known  place  or 
places  of  abode  in  England,  notice  in  writing  of  an  intention 
to  exercise  this  power  of  sale,  then,  unless  the  said  sum  of 


(107)  See  notes  to  No.  26,  infra. 


(108)  /6. 
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-)  with  all  interest  due  for  the  dame  and  all  costs  ooca* 


sioned  by  the  non-payment  thereof,  shall  be  paid  at  the  end 
of  six  calendar  months  from  the  giving  or  leaving  of  such 
notice,  it  shall  be  lawful  for  the  said  [niorigagee]f  his  heirs, 
[executors,  administrators  (109)  ]  or  assigns,  at  any  time  or 
times  after  the  expiration  of  the  said  notice,  without  the  ne* 
cessity  of  the  concurrence  or  consent  of  the  said  [rnortgiigor]^ 
his  heirs  or  assigns,  to  sell  the  said  hereditaments  and  pre- 
mises, together  or  in  parcels,  by  public  auction  or  private 
contract,  and  subject  or  not  subject  to  any  special  or  other 
conditions  or  stipulations  relative  to  the  title  or  evidence  of 
title  or  otherwise,  as  shall  appear  expedient,  and  with  full 
power  to  purchase  in  the  said  hereditaments,  or  any  part  or 
parts  thereof,  at  any  auction,  and  also  to  rescind  or  vary  the 
terms  of  any  contract  for  sale,  and  to  receive  the  moQcy  to 
arise  from  the  sale  or  sales  thereof,  and  out  of  the  same 

money  to  retain  and  satisfy  the  said  sum  of  £ ,  with  all 

interest  due  for  the  same,  and  all  costti  and  expenses  occa* 
sioned  by  the  non-payment  thereof ;  And  the  surplus  (if  any) 
of  the  money  so  to  arise  as  aforesaid,  shall  be  paid  (110)  to 
the  said  [mortgagor],  his  heirs,  executors,  administrators  or 
assigns  (111).  «  And  the  said  [mortgagor'}  hereby  directs  that  Receipt  eUaM. 

009)  See  notes  to  No.  26,  infrik.  (110)  lb. 

(Ill)  If  the  mortgage  is  made  subject  to  prior  incumbrances,  add  a  pro-  poorer  to  pay  of 
vision  to  this  effect : — "  Provided  also,  and  it  is  hereby  further  declared,  brMcesf  ""*" 
"  that  it  shall  be  lawful  for  the  said  [mortgagee],  his  heirs,  executors,  admi- 
"  nistraton  or  assigns,  in  the  execution  of  the  power  of  sale  hereinbefore 
**  contained,  to  sell  the  said  several  hereditaments  comprised  in  the  said 

"  recited  indentures  of  the day  of ,  and  the  day  of  — * 

"  lespectively,  either  subject  to  or  discharged  from  the  respective  roort- 
"  gng^  thereby  made,  or  either  of  them,  and  in  case  the  same  hereditaments 
"  and  premises  respectively,  or  any  part  thereof,  shall  be  sold  discharged 
'*  from  the  said  mortgages  respectively,  then  to  apply  a  competent  part  o^ 
"  parts  of  the  money  to  arise  from  the  sale  or  sales  of  the  same  hereditaments 
"  and  premises,  or  of  any  other  hereditaments  and  premises  to  be  sold  under 
"  the  power  hereinbefore  contained,  in  or  towards  payment  and  satisfaction 
"  of  such  mortgage  or  mortgages,  and  that  the  said  [mortgagee],  his  heirs, 
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Proviso  that  mort- 
Xagee'i  right  of 
foreclotore  ihall 
ool  be  affected. 


Covenants  by 
mortgagor  to  pay 
mortgage  money 
•od  interest. 


—for  light  to 
•onvcy, 


etery  receipt  which  shall  be  given  by  the  said  [fMrtgagee]^ 
his  heirs,  executors,  administrators  or  assigns,  or  his  or  their 
agent  or  agents,  to  any  purchaser  or  purchasers  under  the 
power  of  sale  hereinbefore  contained,  for  his,  her  or  their 
purchase -money,  shall  exonerate  such  purchaser  or  purchasers 
from  all  liability  in  respect  of  the  application  thereof,  nor 
shall  such  purchaser  or  purchasers  be  obliged  or  concerned  to 
inquire  or  take  notice  whether  any  sale  or  sales  is  or  are 
necessary  or  proper  for  any  of  the  purposes  hereinbefore  ex- 
pressed, nor  whether  any  such  default  has  been  made  or 
notice  given  as  aforesaid.  Provided  also,  that  the  said 
[mortgagor'\t  his  heirs,  executors,  administrators  and  assigns, 
shall,  notwithstanding  the  power  of  sale  hereinbefore  con- 
tained and  concurrently  therewith,  have  all  the  rights  and 
remedies,  by  foreclosure  or  otherwise,  of  a  mortgagee  in 
ordinary  cases.  (113)  And  the  said  [mortgagor],  for  himself, 
his  heirs,  executors  and  administrators,  hereby  covenants  with 
the  said  [mortgagee],  his  heirs,  executors,  administrators  and 
assigns,  that  the  said  [mortgagor],  his  heirs,  executors,  admi- 
nistrators or  assigns,  ^^  ill  pay  or  cause  to  be  paid  unto  the 
said  [mortgagee],  his  executors,  administrators  or  assigns,  the 

said  sum  of£ ,  with  interest  for  the  same  after  the  rate 

aforesaid,  at  the  time  and  in  manner  hereinbefore  appointed 
for  payment  thereof.  And  also  that  the  said  [mortgagor]  has 
in  himself  good  right  by  these  presents  to  assure  the  said 


*'  executors,  administrators  and  assigns,  shall  have  fall  discretionary  power 
"  and  authority  to  take  such  measures  and  make  sach  arrangements  in  re- 
"  lation  to  the  said  mortgages,  either  by  paying  off  the  same  and  taking 
*'  transfers  or  assignments  thereof,  or  otherwise,  as  shall  be  deemed  necessary 
"  or  convenient  for  strengthening  or  improving  the  security  hereby  made,  or 
'*  facilitating  the  execution  of  the  said  power  of  sale,  and  to  pay  and  defray 
"  all  the  costs,  charges  and  expenses  incident  to  such  measures  or  arrange- 
"  ments,  out  of  the  moneys  which  shall  come  to  his  or  their  hands  by  virtue 
"  of  these  presents.*' 

(1 12)  A  clause  to  this  eflfect  is  often  inserted,  though  it  appears  to  be 
/dictated  by  super -abundant  caution. 
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hereditaments  and  premises,  with  their  appurtenances,  unto 
and  to  the  use  of  the  said  [mortgagee],  his  heirs  and  assigns 
in  manner  aforesaid.     And  also  that  the  said  hereditaments  —for  qaict  enjoy- 

ment, 

shall  or  may  be  peaceably  and  quietly  held  and  enjoyed,  and 
the  rents,  issues  and  profits  thereof  taken  accordingly,  without 
eviction,  interruption  or  denial  whatsoever.  Free  and  clear  or  —f^  tneAom 

*  ^  ^  ^  from  inrnm- 

by  the  said  [mortgagor],  his  heirs,  executors  or  administra-  bno«e*> 

tors,-  kept  indemnified  from  or  against  all  former  or  other 

estates,  rights,  titles,  charges  and  incumbrances.    And  also  »<i  fo*-  farther 

^  ^  ^  assarance. 

that  the  said  [mortgagor]  and  every  person  rightfully  claiming 
any  estate,  right  or  interest  in  or  to  the  said  hereditaments 
and  premises,  or  any  part  thereof,  will  or  shall  at  any  time 
and  from  time  to  time,  (113)  at  the  request  of  the  said  [mort- 
gagee], his  heirs,  executors,  administrators  or  assigns,  but  at 
the  costs  of  the  said  [mortgagor],  his  heirs  or  assigns,  until 
the  said  hereditaments  and  premises  shall  be  sold  and  con- 
veyed under  the  said  power  of  sale,  or  the  equity  of  redemp- 
tion thereof  be  absolutely  foreclosed,  and  afterwards,  at  the 
costs  of  the  said  [mortgagee],  his  heirs  or  assigns,  do  and 
execute  every  such  act,  deed,  conveyance  or  assurance  for 
more  effectually  assuring  the  said  hereditaments  and  premises, 
with  their  appurtenances,  unto  or  to  the  use  of  the  said  [mort^ 
gagee],  his  heirs  or  assigns,  or  as  he,  his  heirs,  executors, 
administrators  or  assigns  shall  direct,  according  to  the  true 
intent  of  these  presents,  as  by  the  said  [mortgagee],  his  heirs, 
executors,  administrators  or  assigns,  or  his  or  their  counsel, 
shall  be  required  or  advised.     Provided  lastly,  that  until  Proviso  that  mort- 

default  in  payment  of  the  said  sum  of  £ ,  or  the  interest  fm  deikoit.^^  ^'^ 

thereof,  at  the  time  and  in  manner  aforesaid,  it  shall  be  lawful 
for  the  said  [mortgagor],  his  heirs  or  assigns,  to  hold  and 
enjoy  and  take  the  rents  and  profits  of  the  said  hereditaments 
and  jpremises,  without  interruption  or  denial  from  or  by  the 


(113)  Not  *'  after  default/'  &c.  as  the  forms  often  run.    The  morrgagee  Covenant  in  mort- 

should  ha?e^a  right  to  call  for  the  immediaU  removal  of  any  defect     Vide  S*<®  ^^  fnrthar 
B  •'  aMorancc. 

n.  66,  tuprct. 
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said  [fnortgagee]j  his  heirs  or  assigns,  or  any  person  or  persons 
rightfully  daiming  through  or  under  him,  but  no  purduiser  or 
purchasers  under  the  power  of  sale  hereinbefore  contained 
shall  be  affected  by  this  provision.     Ik  Witness,  &c. 


Parties. 


RtCtTAIS, 

— that  mortgaeort 
are  leiscd  aiid  put- 
MMcd  asjint> 
tenants  of  free- 
holds and  of  lease- 
holds for  years, 


No.  25. 

Mortgage  in  Fee,  by  Lease  and  Release,  of  Freeholds,  and 
for  a  derrcaiive  Term,  bi/  way  of  Underlease  of  Leaseholds  ^ 
with  Power  c^  Sale,  and  some  Special  Clauses. 

This  Indenture,  made  between  [morlgagors'jf  of,  &c.  of 
the  one  part,  and  [mortgagees'],  of,  &c.  of  the  other  part. 
Whereas  the  said  [mortgagors]  are  now  seised  as  joint  tenants 
of  the  inheritance  in  fee  simple  in  possession  of  the  freehold 
hereditaments  hereinaAer  referred  to,  with  their  appurte- 
nances. And  Whereas  the  said  [mortgagors]  are  now  pos- 
sessed, as  joint  tenants,  of  the  leasehold  tenements  hereinafter 
referred  to,  with  their  appurtenances,  for  the  unexpired  resi- 
due of  a  term  of years,  commencing  from  the day 

of. ,  in  the  year ,  granted  by  an  indenture  bearing  date» 

&c,,  and  made  between,  &c.,  subject  to  the  rent  reserved,  and 
covenants  and  conditions  contained,  in  the  said  indenture  of 
lease,  on  the  part  of  the  lessees,  their  executors,  administra- 
tors and  assigns,  to  be  respectively  paid  and  observed.  And 
Whereas  the  said  [mortgagees]  have,  at  the  request  of  the 

said  [mortgagors],  agreed  to  lend  to  them  the  sum  of  £ , 

on  having  such  security  for  the  re-payment  thereof,  with  in- 
terest, as  hereinafter  is  contained.     Now  this  Indenture 

WITNESSETH,  that  in  consideration  of  the  sum  of  £ ,  paid 

by  the  said  [mortgagees]  on  the  execution  of  these  presents  to 
the  said  [mortgagors],  who  hereby  respectively  acknowledge 
the  receipt  thereof,  and  therefrom  release  and  discharge  the 
said  [mortgagees],  their  executors,  administrators  and  assigns, 
OperatiTc  woids.   The  said  [fnortgagors]  Do,  and  every  o£  them  Doth  grant. 


~-ot  agreement  for 
loan. 


TUTATUM. 

Release  of  free- 
holds. 

Coosideratioo. 
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bargaiOf  sell  and  release  unto  the  said  [mortgageai]^  (in  their 
actual  possession  now  being  by  virtue  of  a  Bargain  and  Sale 
for  a  year,  made  to  them  by  the  said  [mortgagors]  on  consi- 
deration of  5s.  a  piece,  by  Indenture  dated  the  day  next  be- 
fore the  day  of  the  date  hereof,)  All  the  freehold  parcels  of  Parcels  by  r«rer. 

J  iij..  •!   ence  to  t  •chtfdok 

ground,  messuages,  buildings  and  hereditaments  compnsed  andpiu. 
and  particularised  in  the  first  part  t>f  the  schedule  hereunder 
written,  and  also  delineated  in  the  plan  indorsed  on  the  first 
skin  of  these  presents,  and  therein  distinguished  by  being 
coloured  red,  Together  with  the  rights,  members  and  appur- 
tenances to  the  same  premises  belonging.  And  all  the  right,  All  esuie,  &e. 
title  and  interest,  legal  and  equitable,  of  the  said  [mortgagorsl, 
and  every  of  them,  in  or  to  the  same  premises.     And  all  aii  deeds.  &c., 

J      ,  .  .  J  .  .       t     .  /.   1     •      ^*'*»  power  lo  s«« 

deeds,  papers,  writings  and  muniments  m  their  or  any  of  their  on  coveoants  ror 

_  1.1.11  prodociloo,  Ac. 

custody  or  power,  relating  to  the  title  to  the  same  premises,  or 
any  part  thereof,  with  authority  (114)  to  sue  in  the  names  or 
name  of  them,  or  any  of  them,  their  or  any  of  their  heirs, 
executors  or  administrators,  upon  any  covenants  for  the  pro- 
duction of  deeds,  writings  or  muniments  relating  to  such  title, 
or  any  other  covenants  made  or  entered  into  concerning  the 
same  premises,  or  any  part  thereof.     To  hold  the  said  free-  Habkmdum. 
hold  hereditaments  and  premises  hereby  released^  or  intended 
so  to  be,  unto  and  to  the  use  of  the  said  [fnorigagees]^  their 
heirs  and  assigns,  Nevertheless  redeemable  upon  the  terms 
hereinafter  expressed.     And  this  Indenture  further  Wit-  Fukthxr  Tkbta- 
nesseth,  that  for  the  consideration  aforesaid.  The  said  [mart-  underlease  or 
gagors"}  Do,  and  every  of  them  Doth,  by  way  of  underlease,  ^^^^^^^'^^^ 
demise  (11 5)  unto  the  said  [mortgagees],  their  executors,  ad- 
ministrators and  assigns.  All  the  leasehold  parcels  of  grounds,  Parcels  by  rrn-r- 

"  ence  to  a  tciiidnle 

— __««-_^ — (QiJ   pinu, 

(114)  This  authority  is  Introduced  to  meet  the  case  of  a  covenant  to  Power  to  soe  on 
produce*  fitc.  entered  into  with  the  mortgagors,  and  not  running  with  the  f©  ^^^oce?^*"*°' 
land. 

(115)  A  legal  term  may  be  derived  out  of  the  freehold  by  way  of  bargain  Derivation  of  term 
and  sale  under  the  Statute  of  Uses,  without  entry,  but  it  cannot  be  derived  Jj^rt.*  **"*"**  *"' 
oat  of  a  chattel  interest  otherwise  than  by  a  demise  at  the  common  law 

perfected  by  entry,  (supra,  80.) 
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messuages,  buildings  and  tenements,  comprised  and  particu- 
larised  in  the  second  part  of  the  schedule  hereunder  written, 
and  also  delineated  in  the  said  plan  heretofore  referred  to  and 
therein  distinguised  by  being  coloured  green  and  yellow;  To- 
gether with  the  rights,  members  and  appurtenances  to  the 
Habbnddm,  same  premises  belonging,  To  hold  the  said  leasehold  tene- 
-^r  a  derivative   nagnts  and  premises  hereby  bargained  and  sold,  or  intended  so 

to  be,  with  their  appurtenances,  unto  the  said  [fnortgagces]9 
their  executors,  administrators  and  assigns,  for  a  term  of  years 
commensurate  with  the  residue  now  unexpired  of  the  said 

term  of years  granted  by  the  said  indenture  of  lease  of, 

&c.  wanting  one  day  (11 6)  of  such  residue.  Nevertheless  re- 
Provision  dcciara.  deemable  upon  the  terms  hereinafter  expressed.     Provided 

lory  of  Uic  object  "^  * 

of  the  deed  and     ALWAYS,  that  as  wcU  the  convevaDce  hereinbefore  made  of  the 

the  rights  of  the  ^  ^  ^ 

parties.  gaid  freehold  hereditaments  and  premises,  as  the  demise  here- 

inbefore made  of  the  said  leasehold  tenements  and  premises, 
are  so  made  by  way  of  mortgage  (11 7)  for  securing  to  the  said 
[tnorigageci]j  their  executors,  administrators  and  assigns  the 

payment  of  the  sum  of  £ ,  with  interest  for  the  same  afVer 

the  rate  of  £5  per  cent,  per  annum,  and  that  the  said  [morf' 
gagOTi\i  their  heirs,  executors,  administrators  and  assigns, 
shall  be  entitled  to  redeem  the  same  freehold  and  leasehold 
premises  respectively,  on  payment  to  the  said  [fnorigagees]^  or 
the  survivors  or  survivor  of  them,  their  or  his  executors,  ad- 
ministrators or  assigns,  of  the  said  sum  of  £ ,  on  the 

day  of ,  which  will  be  in  the  year ,  with  interest  for 

the  same  after  the  rate  aforesaid,  by  equal  half-yearly  pay- 
ments, on  the  — -  day  of ,  and  the day  of , 

Mortnge  of  leaie.       (  ^  ^  ^)  "^^^  ^B^^  mortgage  of  the  leaseholds  is  made  by  way  of  underlease, 
holds  by  snb-de-     gQ^  q^^  q(  assignment,  in  order  to  avoid  exposing  the  mortgagee  to  liability 

in  respect  of  the  rent  and  coyenants  of  the  lease,  which  as  assignee  he  would 
be  bound  to  pay  and  perform  from  the  execution  of  the  assignment,  whether 
he  should  enter  into  possession  or  not.  (But  see  5  J  arm.  Cony.  233.)  By 
a  subsequent  covenant,  the  equitable  security  is  extended  to  the  remaining 
interest,  (tn/rd,  338.) 

(117)  See  n.  (126),  infrh. 
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in  every  year,  without  deduction  for  taxes  or  otherwise,  [and 
in  the  mean  time(118)  to  hold  and  enjoy  the  same  premises 
respectively,  and  receive  the  rents  and  profits  thereof,]  hut 
that  if  default  shall  he  made  in  payment  of  the  same  sum  or 
interest  accordingly,  it  shall  he  lawful  for  the  said  [tnori' 
gagees]f  or  the  survivors  or  survivor  of  them,  their  or  his 
heirs,  executors,  administrators  or  assigns,  (suhject  neverthe- 
less to  the  provision  next  hereinafter  contained,)  to  [enter 
into  the  possession  and  the  receipt  of  the  rents  and  profits  of 
the  said  freehold  and  leasehold  premises,  and  also  to]  fore- 
close the  equity  of  redemption  of  the  same  premises.     Pro-  Proviso  enabling 

1  -1  1.  ii/»i  n  *^*  mor!g«|{cr  lo 

VIDEO   FURTHER,    that   UOtWlthstandmg  such  default  as  afore-  redeem  the  pro. 

said,  the  said  [fnortgagors],  their  heirs,  executors,  adminis- 
trators and  assigns,  shall  be  entitled  at  any  time  afVer  the  said 

day  of ,  and  before  the  absolute  foreclosure  of  the 

said  equity  of  redemption,  to  redeem  each  or  any  of  the  parts 
into  which  the  said  freehold  and  leasehold  premises  are 
divided,  and  to  which  numbers  are  afiixed  in  the  schedule 
hereunder  written,  by  giving  six  calendar  months'  previous  no- 
tice in  writing  of  their  or  his  intention  to  the  said  [mortgagees], 
or  the  survivors  or  survivor  of  them,  their  or  his  heirs,  exe- 
cutors, administrators  or  assigns,  and,  on  the  expiration  of 
such  notice,  if  the  same  shall  expire  on  either  of  the  said  half- 
yearly  days  appointed  for  the  payment  of  interest,  or  if  not, 
then  on  such  of  the  same  days  as  shall  happen  next  af^r  the 
expiration  of  such  notice,  paying  to  the  said  [mortgagees],  or 
the  survivors  or  survivor  of  them,  their  or  his  executors,  ad- 
ministrators or  assigns,  for  the  redemption  of  the  part  or 
parts  intended  to  be  redeemed,  such  portion  or  portions  of  the 

said  sum  of  £ as  is  or  are  set  opposite  to  such  part  or 

parts  in  the  said  schedule,  together  with  tlie  interest  for  the 

said  sum  of  £ ,  or  for  so  much  thereof  as  shall  remain 

due  upon  this  security  up  to  the  time  of  making  such  pay- 
ment.    Provided  further,  that  on  redemption  of  the  said  Provision  ror  re- 
conveyance on  re* 

-  — — _— _— __^_____-_«____  deniption. 

(118)  See  n.  (122),  tn/rd. 
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freehold  and  Itesehold  premises,  or  any  part  or  parts  thereof^ 
under  either  of  the  provisions  hereinbefore  contained,  the  pre- 
mises so  redeemed  shall,  at  the  request  and  costs  of  the  per- 
son or  persons  redeeming  the  same,  be  conveyed,  assigned  or 
surrendered  by  the  said  [mortgagees]^  or  the  survivors  or  sur- 
vivor of  them,  their  or  his  heirs,  executors,  administrators  or 
assigns,  for  all  their  or  his  estate  and  interest  therein  by 
virtue  of  these  presents,  unto  or  according  to  the  direction  of 
the  same  person  or  persons,  free  from  all  incumbrances  to  be 
created  or  occasioned  by  the  said  [mortgagtes],  or  any  of 
them,  their  or  any  of  their  heirs,  executors^  administrators  or 
Fower  of  sale.  assigus.  PROVIDED  FURTHER,  that  notwithstanding  the  pro- 
visions hereinbefore  contained,  it  shall  be  lawful  for  the  said 
[mortgagees]^  or  the  survivors  or  survivor  of  them,  their  or 
his  heirs,  executors,  administrators  or  assigns,  at  any  time 
after  (1 19)  the  said day  of ,  of  their  or  his  own  ab- 
solute authority,  and  without  the  necessity  of  any  consent  or 
concurrence  on  the  part  of  the  said  [mortgagors]^  or  any  of 
them,  their  or  any  of  their  heirs,  executors,  administrators  or 
assigns,  to  sell  the  said  freehold  and  leasehold  premises,  toge- 
ther or  in  parcels,  by  public  auction  or  private  contract,  and 
subject  to  such  conditions  or  stipulations  relating  to  the  title 
or  evidence  of  title  or  otherwise  as  shall  appear  expedient, 
and  to  receive  the  moneys  to  arise  from  the  sale  or  sales 
thereof,  and  out  of  the  same  moneys  to  pay  or  retain  and 

satisfy  the  said  principal  sum  of  £ ,  with  interest  for  the 

same  after  the  rate  aforesaid,  and  all  costs  and  expenses  occa- 
sioned by  the  non-pajrment  thereof,  or  incidental  to  the  exe- 
cution of  this  power,  and  the  residue  or  surplus  (if  any)  of  the 
moneys  so  to  arise  as  aforesaid,  shall  be  paid  to  the  said 
[mortgagors],  their  heirs,  executors,  administrators  or  assigns. 
Power  to  Kive  difl-  according  to  their  respective  beneficial  interests.(l^O)  Pro- 
chdten/**  **"'       viDED  FURTHER,  that  cvcry  receipt  which  shall  be  given  by 

the  said  [mortgagees],  or  the  survivors  or  survivor  of  them, 

(119)  See  n.  (126),  infri.  (120)  See  n.  (126)»  in/rd. 
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their  or  his  heirs,  executors,  administrators  or  assigns,  or  their 
or  his  agent  or  agents,  to  the  purchaser  or  purchasers  of  the 
said  freehold  and  leasehold  premises,  for  his,  her  or  their 
purchase*money,  shall  exonerate  the  purchaser  or  purchasers 
from  all  liahility  in  respect  of  the  application  thereof.     And  Joint  and  several 

"  ■  ^  covenants  by 

the.  said  [mortga^rs],  for  themselves,  their  heirs,  executors  mongagon, 
and  administrators,  hereby  covenant,  and  each  of  them  for 
himself,  his  heirs,  executors  and  administrators,  hereby  cove^ 
nants  with  the  said  [morigageesif  their  heirs,  executors,  ad* 
ministrators  and  assigns,  that  the  said  [mortgagorsjy  or  some 
or  one  of  them,  their  or  some  or  one  of  their  heirs,  executors, 
administrators  or  assigns,  will  pay  to  the  said  [morigageeiX  or  —for  payment  or 

^i-  o  c»       J  ijjg  money  and  In- 

the  survivors  or  survivor  of  them,  their  or  his  executors,  ad-  i«»»t, 

ministrators  or  assigns,  the  said  sum  of  £ ,  with  interest 

for  the  same  after  the  rate  aforesaid^  at  the  respective  times 
and  in  manner  hereinbefore  appointed  for  payment  thereof. 
And  also  that  the  said  freehold  and  leasehold  premises  re-  —for  quiet  enjoy. 

*  men!, 

spectively  shall  or  may  be  peaceably  enjoyed,  and  the  rents 
and  profits  thereof  taken  by  the  said  [mortgagees]f  or  the  sur- 
vivors or  survivor  of  them,  their  or  his  heirs,  executors,  ad- 
ministrators or  assigns  respectively,  for  all  the  estate,  terra 
and  interest  for  which  the  same  premises  respectively  are 
hereinbefore  respectively  released  and  demised,  or  intended 
so  to  be,  according  to  the  true  intent  of  these  presents,  with- 
out any  interruption  or  denial  whatsoever;  Free  from  all  — for rartiier m. 
former  and  other  estates,  rights,  titles  and  incumbrances 
whatsover.  And  also  that  the  said  [mortgagors]  respectively, 
and  every  person  having  or  rightfully  claiming  any  estate, 
ri^t,  title  or  interest  in  or  to  the  said  freehold  and  leasehold 
premises,  or  any  part  thereof,  (except  the  persons  for  the 
time  being  entitled  to  the  benefit  of  the  rent,  covenants  and 
conditions  reserved  and  contained  in  the  said  indenture  of 
lease,  in  respect  only  of  such  rent,  covenants  and  conditions,) 
will  or  shall  at  any  time  or  times,  at  the  request  of  the  said 
[mortgageei],  or  the  survivors  or  survivor  of  them,  their  or 
his  heirs,  executors,  administrators  or  assigns  respectively, 
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but  at  the  costs  of  the  said  [mortgagors]^  or  some  or  one  of 
them,  their  or  some  or  one  of  their  heirs,  executors,  adminis- 
trators or  assigns,  until  the  said  freehold  and  leasehold  pre- 
mises shall  be  sold  and  conveyed  or  assigned,  under  the  power 
of  sale  hereinbefore  contained,  or  the  equity  of  redemption 
thereof  be  absolutely  foreclosed,  and  afterwards,  at  the  costs 
of  the  said  [mortgagees],  or  the  survivors  or  survivor  of  thera, 
their  or  his  heirs,  executors,  administrators  or  assigns,  make, 
do  and  execute  every  such  act,  deed  and  assurance  for  more 
efiectually  assuring  the  said  freehold  and  leasehold  premises 
respectively  unto  or  to  the  use  of  the  said  [mortgagees],  or 
the  survivors  or  survivor  of  them,  their  or  his  heirs,  execu- 
tors, administrators  or  assigns  respectively,  or  as  they  or  he 
shall  respectively  direct,  according  to  the  true  intent  of  these 
presents,  as  by  the  said  [mortgagees],  or  the  survivors  or  sur- 
vivor of  them,  their  or  his  heirs,  executors,  adminstralors  or 
assigns,  or  their  or  his  counsel  in  the  law  shall  be  reasonably 
toiiMw«aKaiait  adviscd  and  required.  And  also  that  the  said  [mortgagors'], 
or  some  or  one  of  them,  their  or  some  or  one  of  their  heirs, 
executors  or  administrators,  will  or  shall,  at  their  or  his  own 
costs,  so  long  as  any  principal  money  or  interest  shall  remain 
due  on  this  security,  keep  insured  from  fire .  in  the  names  or 
name  of  the  said  [mortgagees],  or  the  survivors  or  survivor 
of  them,  their  or  his  executors,  administrators  or  assigns,  in 

the insurance  office,  or  such  other  office  of  insurance 

as  they  or  he  shall  from  time  to  time  direct,  the  several  build- 
ings comprised  in  the  said  schedule,  in  the  several  sums  set 
opposite  thereto  respectively  in  the  said  schedule,  and  will  or 
shall,  immediately  after  payment  of  the  premiums  and  duty 
in  respect  of  such  insurance,  deliver  to  the  said  [mortgagees], 
or  the  survivors  or  survivor  of  them,  their  or  his  heirs,  ex- 
ecutors, administrators  or  assigns,  the  receipts  for  such  pre- 
miums and  duty ;  And  that  if  any  default  shall  be  made  in 
performance  of  the  covenant  lastly  hereinbefore  contained,  it 
shall  be  lawful  for,  but  not  obligatory  on,  the  said  [mor<- 
gagees],  or  the  survivors  or  survivor  of  them,  their  or  his 


fkrCf 


rever* 
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executors,  administrators  or  assigns^  to  effect  and  keep  on 
foot  such  insurance  as  aforesaid,  and  the  said  [mortgagors], 
or  some  or  one  of  them,  their  or  some  or  one  of  their  heirs, 
executors,  administrators  or  assigns,  will  or  shall,  on  demand 
diereof,  pay  or  cause  to'  be  paid  unto  the  said  [mortgagee9]f 
or  the  survivors  or  survivor  of  them,  tlieir  or  his  executors, 
administrators  or  assigns,  such  sum  or  sums  of  money  as  they 
or  he  shall  pay  or  expend  in  or  about  such  insurance^  with 
interest  for  the  same  after  the  rate  of  £5  per  cent,  per  annirni 
from  the  time  or  respective  times  of  paying  or  expending  the 
same,  (such  sum  and  sums  and  interest  to  be  a  charge  upon  the 
said  freehold  and  leasehold  premises,  and  to  be  recoverable 

in  like  manner  with  the  said  sum  of  j£ and  interest;  and 

such  policy  or  policies 4of  insurance  as  aforesaid  to  be  held 
subject  to,  with,  and  under  the  powers  and  provisions  herein- 
before contained,  so  far  as  the  same  are  applicable).  And  T*^ '!'J|P 
also  that  the  said  [mortgagors],  their  executors,  administra-  *^^ 
tors  or  assigns,  will,  at  the  request  in  writing  of  the  said 
[mortgagees],  or  the  survivors  or  survivor  of  them,  their  or 
his  executors,  administrators  or  assigns,  but  at  the  costs  of  the 
said  [mortgagors'],  or  the  survivors  or  survivor  of  them,  their 
or  his  executors,  administrators  or  assigns,  make  and  exe- 
cute such  acts  and  deeds  as  the  said  [mortgagees],  or  the 
survivors  or  survivor  of  them,  their  or  his  executors,  adminis- 
trators or  assigns  shall  require,  or  as  their  or  his  counsel  shall 
advise  for  effectually  assigning  or  assuring  the  said  leasehold 
tenements  and  premises  for  the  residue  of  the  said  term  of 
years  for  which  the  said  [mortgagors]  are  so  possessed  thereof 
as  aforesaid,  in  reversion  expectant  on  the  derivative  term 
hereinbefore  created  therein,  either  unto  the  said  [morf^a- 
gees],  or  the  survivors  or  survivor  of  them,  their  or  his 
executors,  administrators  or  assigns,  or,  at  their  or  his  option, 
unto  such  person  or  persons  as  they  or  he  shall  appoint,  sub- 
ject to  such  equities  and  with  such  powers  as  shall  be  sub- 
sisting by  virtue  of  these  presents  concerning  the  said  freehold 
and  leasehold  premises  respectively^  and  in  aid  of  the  security 
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hereby  made ;  but  this  covenant  shall  not  impose  upon  the 
said  [mortgagees']^  or  the  survivors  or  survivor  of  them^  their 
or  his  executors,  administrators  or  assigns,  any  obligation  to 
become  assignees  or  assignee  of  the  last^raentioned  term,  nor 
subject  them  or  him  to  any  of  the  liabilities  of  an  assignee  there* 
of.  (121)  Provided  kivekthslsss,  that  if  the  said  [mort'^ 
gagors],  or  any  of  them,  their  or  any  of  their  heirs,  executors, 

administrators  or  assigns,  shall  upon  or  within days  next 

after  every  or  any  —  day  of ' and  • day  of  — *,  so 

long  as  the  said  sum  of  £ ,  or  any  part  thereof,  shall  rensui 

unpaid,  tender  unto  the  said  [mortgageei]^  or  the  survivon 
or  survivor  of  them,  their  or  his  executors,  administrators  or 
assigns,  such  sum  as  shall  be  equal  to.interest  after  the  rate 
of  £4f.  10«.  per  cent,  per  annum  on  the  said  sum  of  £  >,  or 
on  so  much  thereof  as  shall  remain  unpaid,  for  the  preceding 
half-year  ending  on  the  said  -—  day  of  —  or  *—  day  of 
■  ■  ■,  upon  or  within  -  days  after  which  such  tender  shall 
be  made,  then  the  sum  so  tendered  shall  be  accepted  in  satis- 
fiu;tion  of  the  interest  after  the  rate  of  £5  per  cent  per 
annum,  which  shall  have  accrued  due  by  virtue  of  these  pre- 
sents for  such  half-year^  Pbovidsd  further,  (1122)  that  in 
the  meantime  until  default  in  payment  of  the  said  sum  of 
£'  »  or  the  interest  thereof,  or  any  part  of  the  same  re- 
spectively, contrary  to  the  true  intent  of  these  presents,  it 
shall  be  lawful  for  the  said  [mortgagors],  their  heirs,  exeeu- 
tors,  administrators  or  assigns,  to  hold  and  enjoy  and  to  take 
the  rents  and  profits  of  the  said  freehold  and  leasehold  pre- 
mises, without  interruption  or  denial  of  or  by  the  said  [mort- 
gagees], or  any  of  them,  their  or  any  of  their  heirs,  executors, 
administrators  or  assigns,  but  no  purchaser  or  purchasers  un- 
der the  power  of  sale  hereinbefore  contained  shall  be  in  any 
wiiAe  affected  by  this  proviso.    Provided  further,  that  if  the 

(121)  See  Lucoi  t.  Cometford,  8  Bro.  C.  C.  166. 

(122)  It  the  woidi  with  hyphens,  «iipra,  333,  be  imerted,  this  proviso 
may  be  omitted. 
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faid  [niortgagee$\  or  the  sunrivora  or  survivor  of  tfafem,  their  ProrUoii  reacrict- 
or  bk  heirs,  executors,  administrators  or  assigns,  shall  sell  or  ^^  po^cr  o^ 
contract  to  sell,  under  the  power  of  sale  hereinbefore  con- 
tained, otherwise  than  afler  notice  in  writing  of  their  or  his 
intention  to  execute  such  power  given  to  the  person  or 
some  or  one  of  the  persons  for  the  time  being  liable  to  pay 
the  principal  mmiey  and  interest  hereby  secured,  or  entided  to 
redeem  the  said  premises,  or  left  at  bis,  her,  or  their  usual  or 
last  known  place  or  places  of  abode  in  England,  artd  afler 
default  made  in  payment  of  all  principal  motiey,  interest  and 
costs  due  upon  this  security  at  the  end  of  six  calendar  months 
from  the  giving  or  leaving  such  notice,  then  the  said  [mort- 
gagees]^  or  the  survivors  or  survivor  of  them,  their  or  his 
heirs,  executors,  administrators  or  assigns,  so  selling  or  con-* 
tracting  to  sell,  shall  be  deemed  to  have  thereby  committed  a 
breach  of  trust,  and  shall  be  liable  in  equity  to  make  com- 
pensation to  the  said  [mortgagors],  their  heirs,  executors,  ad- 
ministrators or  assigns  in  respect  thereof,  but  no  purchaser  or 
purchasers  under  the  power  of  sale  hereinbefore  contained 
shall  be  in  anywise  affected  by  this  proviso.  In  Witness,  &c. 


No.  26. 

MoRTOAOB,  hy  APPOINTMENT,  [or^  fty  Lbasb  and  Rblbasb,] 
for  a  Term  af  Years^  and  oho  in  Fee^  with  Power  of  Sak  and 
other  Powers*     [A  new  Fortn.]  (12d) 

This  Indentube,  made  the day  of ,  in  the  year  Ptrdet. 

of  our  Lord ,  Between  [mortgagor"],  of,  &c.  of  the  first 


(123)  The  form  of  a  mortgage  iscarity,  here  sabmitted  to  the  ptofettion,  rondderatlooj  on 
wekt  to  embrace  the  following  objecti : — 1 .  To  arm  the  lender  himself  with  mortsage  in  fee, 
a  legal  estate,  in  the  shape  of  a  term  for  years,  transmissible,  along  with  the  nle,  ScuiUng  its 
debt,  to  hit  personal  representatives,  and,  of  course,  carrying  with  it  tne  «PPJ»«l  wl^^- 
vsoal  legal  remedies  by  distress  and  ejectment.    2.  To  give  the  lender, 
thfOQgh  the  medinm  of  tnitlees,  the  additional  security  of  the  expectant  ee, 

Zft 
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part;  [fnartgagee]^  of,  &c.  of  the  second  part,  &c.;  and 
\_trtisteesfar  mortgagee]^  of,  &c.  of  the  third  part.   Whereas 

and,  conseqneotly,  the  right  of  forecloung  the  fee-simple  in  poBieaHon. 
3.  To  enable  the  lender  to  enforce  a  sale  of  the  fee,  and  afford  him  the 
opportonity  of  becoming  the  purchaser.  4.  To  facilitate  and  simplify,  by 
means  of  powers  of  appointment  given  to  the  lender,  hit  encutors,  ad- 
ministratOTB  and  asigns,  the  transfer  of  the  ancwity  to  a  new  lender,  the 
ooBvejance  to  a  puchaser  nnder  the  power  of  sale,  and  the  restontion  of 
the  fee  to  the  mortgagor  on  redemption.  It  is  conottved  that  the  adoption 
of  the  proposed  form  would  obviate  or  lessen  several  disadvantages  incident 
to  the  ordinaiy  fonn  of  a  mortgage  in  fee,  inasmuch  as — 1.  The  immediate 
legal  dominion  over  the  pledge  woald  always  accompany  the  debt ;  whereM, 
under  the  ordinary  form,  the  pledge  devolves  upon  the  real,  and  the  debt 
upon  the  personal  representative,  except  so  fer  as  the  separation  is  prevented 
by  the  precaution  of  devuuig  the  legal  fee  to  the  executor.  2.  No  diflkuhy 
can  possibly  arise  from  the  eventual  vesting  of  the  legal  fee  in  an  infent, 
feme  covert,  or  other  incapacitated  person,  since  it  may  always  be  divested 
by  an  exercise  of  one  or  other  of  the  powers ;  whereas,  the  present  practice 
frequently  renders  it  necessary  to  incur  the  expense  and  delay  of  an  applica- 
tion to  the  Court  of  Chancery  in  order  to  obtain  the  legal  fee.  3.  By 
lodging  the  power  of  sale  in  trustees,  while  the  lender  is  empowered  to 
change  the  trusteea  at  pleasure,  tome  protection  is  afforded  to  the  mortgagor 
against  an  abuse  of  the  power,  without  throwing  any  impediment  in  the 
way  of  its  fair  exercise.  4.  The  diiference  in  expense  between  a  convey- 
ance by  lease  and  release  and  a  conveyance  by  appointment,  is  saved  on 
the  redemption  and  transfer  of  the  mortgage. — In  short,  an  attempt  is  here 
made  to  combiue  the  adrantages  of  a  mortgage  for  years,  a  mortgage  in 
fee,  and  a  conveyance  in  trust  for  sale,  in  one  security,  and  that  in  a  form 
more  concise  and  convenient  than  the  precedents  in  general  use.  It  should 
be  observed,  that  the  limitation  of  the  term  was  suggested  by  two  coniiderm* 
tions, — first,  the  expediency  of  investing  the  lender,  in  his  own  penon,  with 
the  common  legal  remedies  of  a  mortgagee ;  and,  secondly,  the  necessity  of 
ascertaining,  by  some  Ugal  criterion,  the'dooee  of  the  powers  to  appoint  the 
use,  which  are  given  to  the  "  assigns"  of  the  lender,  in  respect  of  the  Urm, 
assignable  at  law,  and  not  in  repect  of  the  debt,  assignable  in  equity  only. 
(See  Bou>  v.  Whitfield,  1  V^eot.3d8 ;  2  Show.  57 ;  1  Freem.  476.)  In  oider 
to  guard  against  possible  objections  to  the  powers  on  the  ground  of  rsmoie- 
ness,  (but  see  BiddU  v.  Perkins,  4  Sim.  135 ;  Power  v.  Copron,  ib.  138,  n.; 
Waring  v.  Coventry,  1  Mylne&  Keene,  249  ;  Boyee  v.  Honning,  2  Cromp. 
d(  Jer.  334,)  their  continuance  is  limited  to  a  life  in  being  and  tvrenty-one 
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by  virtue  of  indentures  of  lease  and  release,  dated  respectively  Rkcitals, 
the and days  of ,  in  the  year ,  the  indcn-  — »»>« »)»«  fc« 

^  .      ^^"^^  limited  lo 

ture  of  -release  beins  made  between,  &c.  the  inheritance  in  •■<*  »■«•  ■•»»»« 

°  mortgagor  •hall  by 

fee-simple  in  possession  of  the  hereditaments  hereinafter  de-  **««*  appoint, 
scribed  stands  limited,  To  such  uses  as  the  said  \moTigagor\ 
shall  by  deed  appoint,  [or.  And  Whereas,  the  said  (^rt-  Jj'tl?*'  ^ 
gagar)  is  seised  of  or  entitled  to  the  fee  simple  in  possession  ■«*•«*  *"  fc«*) 
of  the  hereditaments  hereinafter  described].    And  Whereas  — oragrrement 

.  for  the  loan. 

the  said  [mortgagee]  has  agreed  to  lend  to  the  said  [mart" 
gagorli  the  sum  of  £ ,  at  interest,  on  the  security  herein- 
after provided.  Now  this  Indenture  Witnesseth,  that  in  Testatum. 
consideration  of  the  sum  of  £ paid  by  the  said  [mort- 
gagee'] to  the  said  [mortgagor]  on  the  execution  of  these 
presents,  The  said  [mortgagor],  in  execution  of  the  aforesaid 
power  given  to  him  by  the  said  recited  indentures  and  of  all 
other  powers  hereunto  enabling  him,  Doth  appoint  that  All  Appoiatment  by 

_  _,  ,_  •/»  BMNPigagor. 

those  messuages,  &c.  situate,  &c.  now  m  the  occupation  of 

—  *,  as  tenant  from  year  to  year  to  the  sai<f  [mortgagor],  at  ParceU. 

the  yearly  rent  of  £ ,  payable  half-yearly,  at  Lady-day 

and  Michaelmas;  Also  all  that  other  messuage,  &c.  Also 
all  those  closes,  &c.  Which  messuage  last-mentioned  and 
closes  are  now  in  the  personal  occupation  of  the  said  [mart' 
gagor].  Together  with  the  appurtenances  to  the  said  premises 
respectively  belonging,  shall  henceforth  be  subject  to  the 
powers  hereinafter  contained,  and,  subject  thereto  shall  re- 
main to  the  uses  following,  (namely),  [or,  The  said  {mort-  (Or— release  by 
gagor)  Doth  grant,  bargain,  sell  and  release  unto  the  sail}  mortgagee.) 
(mortgagee),  his  heirs  and  assigns,  (in  his  actual  possession 
now  being  by  virtue  of  a  bargain  and  sale  for  a  year  of 
even  date  herewith,   and  of   the    statute  for  transferring 

yean,  which  period  it  is  at  length  settled  may  be  taken  as  an  absolute  period, 
(Bengough  t.  Edridge,  1  Sim.  172  :  Cadell  v.  Palmer,  10  Bing.  140,  aflBrroed 
inDom.  Proc.  25  Juoe,  1833);  aod  which  period  exceeds  the  probable 
duration  of  the  loan.  The  subsequent  forms  of  transfer,  &c.  dfe  added 
in  order  to  show  the  the  practical  application  of  the  powers  contained  in  the 
principal  precedent. 
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uses  into  possession).  All,  &c.  Together  with  the  ap- 
purtenances to  the  said  premises  respectively  belonging. 
And  also  all  the  estate,  right,  title  and  interest  of  the  said 
(mortgagor)  i  therein  and  thereto.  To  Hold  the  paid  heredita- 
ments and  premises  hereby  released  or  intended  so  to  be, 
with  their  appurtenances,  unto  the  said  (mortgagee)  and  his 
TotbenMormort-  heirs.]     To  the  use  of  the  said  [mortgagee'],  hla  executon, 

gagce  for  m  loog  -'^  ^  ®^*     ■■ 

term  or  yean.       administrators  and  assigns,  for  the  term  of  500  years,  to  be 

computed  from  the  date  of  these  presents,  without  impeachr 
To  the  me  of        ment  of  wastc ;  And,  subject  to  the  said  term,  To  the  use  of 

tnutecs  iD  fee.  In  . 

tnut  for  the  mort-  the  Said  [trustees],  their  heirs  and  assigns.  In  trust  for  the 
Declaration  that  Said  [fnoT^^o^eff],  his  heirs(124)  and  assigns.  Nevertheless 
are  liniitcd  by  way  it  is  hereby  declared  that  the  use  hereinbefore  limited  to  the 
■ecnrinc  the  prin-  said  [fnortgagee\  his  executors,  administrators  and  assigns, 

cipal  ram  with  w   «j     j 

iniere«t  half-         and  the  use  hereinbefore  limited  to  the  said  [trusteed],  their 

heirs  and  assigns  shall  be  deemed  in  equity  to  be  so  limited 

by  way  of  mortgage  on\y(\ftb)  for  securing  to  the  said  [mort* 

»  I .  ■  ■  ■      I  —       . 

Trust  liroiutlon  of      ( 124)  Where  the  fee  is  rested  in  a  trustee  for  the  lender,  the  trust  is  some- 

the  fee  to  the 

mortgagee,  his        times  declared  in  favour  of  the  lender,  his  executors,  adminktratan  and 

*'  ^  assigns,  on  the  ground,  it  is  presumed,  that  a  mortgage  in  fee  is  in  equity  a 
mere  pledge,  and  that  the  benefit  of  a  foredoeure  of  the  equity  of  redemp- 
tion, after  the  death  of  the  mortgagee,  aecmea  to  his  persoiml  estate ;  but  it 
should  be  observed,  that  the  offioe  of  the  declaration  is  to  ascertain  the 
quantity  of  interest  to  be  taken  by  the  mortgagee,  or,  in  other  words,  to  limit 
the  equitable  fee,  the  limitation  of  which  should  pursue  the  legal  form,  and 
not  to  determine  the  character  of  the  transaction  as  between  the  real  and  the 
personal  representatires  of  the  mortgagee,  which  should  be  left  to  the  doc- 
trines of  equity ; — ^besides,  the  mortgagee  may  himself  foreclose,  and  becone 
owner  of  the  fee. 
Modes  of  framing       (£25)  It  seems  better  to  declare  in  terms  the  object  and  effect  of  the 

the  proviM)  tor  ^        '  '     ^ 

redeinpiton.  conveyance.    Originally  a  mortgage  was  a  legal  alienation,  (commonly  for 

a  long  term  of  years,)  conditioned  to  be  void  on  payment  of  the  principal 
and  interest  on  a  given  day.  On  non-payment  at  the  appointed  time,  the 
alienation  became  absolute  at  law,  though  the  pledge  was  still  redeemable 
in  equity.  Now,  however,  a  mortgage  is  usually  a  conveyance  of  the  fee, 
with  a  pvoviso  for  redemption  and  re-conveyance  on  payment  of  the  principal 
money  aod  interest.  The  conveyance  is,  therefore,  absolute  at  law  from  the 
beginning  \ — not  that  a  conveyance  of  the  fee  cannot  be  oonlitioned  to  be 
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g^^lf  hisexecutors,  administrators  and  assigns,  the  payment 
of  the  sum  of  jg— — ^,  on  the day  of  — -,  in  the  year 

*  ^^-    -     ■  ■'■■  I        I        ■  .  I  ,1  ■  IB  II  I     ■  ,  I     ...  ■  ■ 

void,  bot,  M  a  power  of  sale  is  geoeially  given  after  defiiult  io  payment  of 
Ifae  money,  mch  a  condition  wonld  be  objectionable,  as  rendering  die  Ugal 
title  of  the  purchaser  dependent  on  the  fact  of  default  in  payment,  which 
may  have  been  paid  or  tendered  on  tlie  day.  Besides,  in  point  of  fact,  pay- 
ment on  the  day  is  extremely  rare,  and  even  when  it  does  occur,  the  evidence 
of  such  payment  is  not  always  satisfoctory,  so  that  it  is  seldom  prudent  to 
tfiapeose  with  a  reconveyance  or  suriender.  (See  Dm  v.  Mdiuy^  3  Mann,  k 
Ryl.  lOB,  n.) 

The  form  given  in  the  text  appears  to  poaaesa  theae  advantages :— 1.  It  New  form  pro- 
distinctly  ascertains  the  character  of  the  transaction.  2.  Where  the  mort-  £i!»DCa«M!^^ 
gage  is  e&cted  by  the  concurrence  of  several  parties  in  respect  of  distinct 
interests,  it  affords  an  escape  from  the  of^  difficult,  and  sometimes  im*- 
practicable  task  of  adapting  the  clause  to  the  circumstances  of  the  title — of 
expreaaing  by  whom  tiie  payment  may  be  made,  and  to  whom  or  in  what 
manner  the  eatate  shall  be  Teconveyed«  3.  While  it  excuses  the  draughts- 
man from  attempting  to  indicate  the  equitable  rights  of  the  mortgagors,  it 
velieves  the  title  from  the  danger  of  his  miscarriage ;— a  danger  of  which 
the  reports  afford  abundant  testimony,  particularly  the  cases  which  have 
nrnen  upon  mortgages  by  the  husband  and  wife  of  her  inheritance.  (See 
Jadtaon  v.  JniMS,  1  Bligh's  Pari.  R.  123, 0.  S.)  That  fonn  of  proviso  which 
avoids  the  deed  on  payment,  is  also  attended,  to  a  certain  extent,  with  the 
same  advantages,  and  is  so  far  an  eligible  form. 

In  connection  with  the  subject  of  this  note,  a  point  of  considerable  interest  GoMtmetlve  revo- 
to  the  conveyancer  presents  itself— the  effect  of  a  direction  to  reconvey  in  gagor's  will  by  a 
operating  a  constmcttve  revocation  of  a  prior  devise  by  the  mortgagor.    It  conrey  to'new 
has  long  been  aattled  that  if  A.  contracts  to  purchase  the  fee — then  devises  ^*^** 
his  equitable  fee  under  the  contract — and  afterwards  takes  a  conveyance  to 
the  common  uaea  to  prevent  dower,  or  to  himaelf  and  a  trustee  jointly,  the 
deviae  is  constructively  revoked.    (Bawlitu  v.  Burgit,  2  Ves.  &  B.  382 ; 
and  see  1  Sogd.  Vend*  9th  ed.  179 ;   Ward  v.  Moore,  4  Madd.  368.) 
In  the  caae  of  Brain  v.  Brain,  6  Madd.  221,  land  waa  conveyed  to 
A.  in  fte,  who  mortgaged  in  fee,  with  a  direction  to  reconvey  to  him 
in  fee,  or  to  iueh  u$ei,  &c.  aa  he  should  by  deed,  &c.  direct.     The 
queation  was,  whether  a  deviae  made  by  A.,  in  the  interval  between  the 
conveyance  and  the  mortgage,  was  constructively  revoked.     Of  course, 
the  mortgage  in  fee  was  a  total  revocation  at  law ;  the  doubt  was,  whe- 
ther the  mode  of  reconveyance  prescribed  amounted  to  a  total  revocation 
in  equity.    There  were  two  grounds  on  which  the  non-ievocation  might 
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,  and  of  interesi  for  die  ame  after  die  rate  of  5L  per 
per  annum  half-yearly,  on  die day  of ^  and  the 


:— 1.  Tht  ifireclioa  Id 
■aadvindlj  iBbodattd,  mmd  ikacfiBie,  cb  the  pmciple  of  tbe  cmo  of  i 
gages  by  knrinBd  aad  wife  of  her  cftafte,  ooghl  oot  to  have  lad  moj  efiect 
■adttogiogthertileof  thetMetothebencicMloTBcniiipw  (SeeJcdomT. 
J«iia,lBligh'sPkrLR.123,O.S.a]idtbecwst]iaedled.>  3.1iieqnty 
the  icsak  it  thenBe,boCk  n  poiatof  doanaioo,  aad  iBregaid  to  the  mode  of 
eserclMng  tbe  doiiiiioB,  nhethei  the  fee  be  laHled  to  A«  niply,  or  totadk 
■aes  as  A.  shall  appoiat,  and,  in  deluh  of  nnwiBlaMnt,  to  A.    In  ctlber 
case,  A.  may  trander  the  oi|aitable  fiee  by  any  kam  of  eoaveyanoet  and  even 
by  a  mere  oontracL    Perhaps,  hmieiu,  it  ongfat  to  be  coMidepiri  that  the 
result  will  Mf  be  the  same,  cither  at  law  or  in  eqnity,  «*m  cW  CMn^oMt 
emmei  to  U  mttmmlly  mtmit,  if  made  noconfing  to  the  tenor  of  tbe  direction. 
The  Vioe-Cbanoellor  held  that  the  devise  was  revoked  in  oqvity  jhv  tamu 
only,  and  appean  to  have  relied  on  the  jccood  groond  \  ahfaoogh  tbe  fint 
grennd  may  be  tlioogfat  tobave  albided  amore  sadsfactoiy  basis  of  dedsionu 
What  would  have  been  the  cflect  of  a  direction  to  reconvey  to  the  common 
ases  to  prevent  dower,  or  simply  to  saeb  naes  as  the  mortgagor  sfaoold  ap- 
point ;  and  in  deianlt  of  appointment  to  him  in  fee,  ezpreand  in  formal  lan- 
guage 1    Tbe  avowed  principle  of  decision  in  hrmxm.-^*  Brsia, — ^namely,  that 
in  equi^  tbe  fire  was  still  to  be  enjoyed  and  di^xMed  of  in  the  same  manner 
as  if  it  had  not  been  so  modified— would  seem  to  go  tbe  length  of  denying 
tbe  revoking  efiect  of  even  snch  a  direction,  oontraiy  certainly  to  dm  streog 
tendency,  if  not  to  tbe  positive  antbority,  of  decided  cases.    (Tiekarr  t. 
7idbi«r,  1  Wils.  309,  cited ;  Kem^vm,  v.  Safton,  2  Yes.  jnn.  601,  dted ; 
Jiarmood  v.  Oglamder,  6  Ves.  199;  8  Yea.  106.)    In  a  caseiriiich  occnrred 
in  practice  of  a  contract  to  pnrebase,  with  a  direction  to  convey  to  tbe  par- 
chaser,  "  or  to  such  person  or  persons  as  be  should  appoint,**  followed  by  a 
conveyance  to  tbe  common  njes  to  prevent  dower,  a  gentleman  of  great 
eminence  considered  it  extremely  questionable  whether,  notwithstanding  the 
words  "  or  to  snch  pemn,"  &c.  an  intervening  will  of  tbe  purchaser  vres  not 
revoked  by  tbe  efiect  of  the  conveyance.    Tbe  pnnci|^  above  stated  woukl, 
it  is  conceived,  conduct  to  the  conclusion  that  tbe  will  wtu  revoked,  inasmuch 
as  that  principle  treats  a  direction  to  convey  to  A.  or  to  such  uses  as  be  shall 
appoint,  as  being,  in  effect,  a  direction  to  convey  in  fee,  or  rather  as  being  a 
limitation  of  the  equitable  fu.  Now,  take  the  case  of  a  conveyance  to  the  uies 
to  prevent  dower,  followed  by  a  mortgage  in  fee,  with  a  direction  to  reconvey 
to  or  io  trust  for  tbe  purchaser,  his  heirs  and  assigns ;  or,  io  other  words, 
with  a  limitation  of  the  equity  of  redemption  to  him  in  fee.    If  it  were  clear 
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-*—  day  of ,  without  deduction ;  and  that  if  default  shall  —and  that  in  de- 
fault of  paymeot 

be  made  in  payment  of  the  same  sum  or  interest  accordingly,  mortcaKee  may 
it  shall  be  lawful  for  the  said  [mortgagee]^  his  executors, 
administrators  or  assigns,  to  foreclose  the  equity  of  redemp- 
tion of  the  fee-simple  in  possession  of  the  said  hereditaments, 
but  that  until  such  default  the  person  or  persons  for  the  time  — bai  that  lo  the 

''  ''  meantime  the 

being  entitled  to  the  equity  of  redemption  shall  be  permitted  mortsaKor  may 

that  where  there  is  a  conTeyance  io  fiee*— then  a  devise — then  a  mortgage  in 
fee,  with  a  diiection  to  recoiiTey  to  the  QMS  to  prevent  dower,  there  is  no 
levocatimi,  it  woukl  follow  that  there  is  no  revocation  in  the  converse  case, 
unless  it  can  he  maintained  that,  although,  in  regard  to  the  equitable  interest, 
uses  to  prevent  dower  amount  to  a  limitation  in  fee,  yet  a  limitation  in  fee  is 
not,  therefore,  identical  with  uses  to  prevent  dower.  Brain  v.  Brain  was  a 
weak  case  for  the  constructive  revocation  doctrine ;  yet  the  point  was  thought 
worth  contesting  between  adverse  claimants.  It  therefore  dictates  caution 
to  purchasers. 

Where  a  mortgage  is  made  by  husband  and  wife  of  her  estate,  or  by  the  General  principle 
donee  or  joint  donees  of  a  power,  a  loose  direction  to  reconvey,  in  the  former  to  rnforma?  '^^^ 
case,  to  the  husband,  his  heirs  and  assigns,  or  to  the  husband  and  wife,  their  co'^^y^"'  ^  "^ 
heirs  and  assigns,  or,  in  the  latter  case,  to  the  donee  or  donees,  his  or  their 
heirs  and  assigns,  or  to  one  of  the  donees,  his  heirs  and  assigns,  does  not 
prevent  the  ownership  of  the  equity  of  redemption  from  resultiDg  according 
to  the  anterior  title ;  or,  in  other  words,  the  effect  of  the  transaction  is 
merely  an  alienation  or  appointment  to  the  extent  of  letting  in  the  incum- 
brance. The  direction  is  rejected  on  the  equitable  principle,  that  a  mort- 
gage, or  other  alienation  of  that  nature,  shall  not  be  extended  beyond  its 
legitimate  purpose,  without  a  clear  indication  of  intention  to  produce  an 
efiect  ultra  that  purpose, — a  broad  and  intelligible  principle,  to  which  the 
solution  of  the  questions  above  propounded  may  be  deemed  properly  re* 
ferable,  but  to  which  they  cannot  with  safety  be  referred,  having  regard  to 
the  peculiar  nature  of  the  doctrine  of  constructive  revocation  in  equity,  and 
considering,  as  Lord  Eldon  remarks,  (8  Yes.  128,)  "  how  very  littie  in 
addition  to  that  mere  purpose  will  revoke."  It  is  impossible  not  to  perceive 
that  this  doctrine  has  proceeded  upon  distinctions  which  have  no  vitality  or 
substance  in  them — upon  airy  nothings  which  elude  the  grasp.  The  mis- 
chief of  a  doctrine  not  based  on  principle  is,  that  the  practitioner  is  never 
sure  unless  he  can  produce  an  adjudicated  case  the  very  same  tn  specie  et 
terminii,    (See  further  on  this  subject,  1  Jarman's  Pow.  Dev.  559,  n.) 
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to  enjoy  the  said  hereditameota,  and  letain  the  rente  tbereol^ 

wilhoat  intenraptioo  from  the  aaid  [p/ff^g^igte]  or  the  aaid 

[irmtees],  or  any  of  them,  or  any  peraon  or  peraona  daimmg 

iwcr  caaUnf     ottdcr  them  or  any  of  them.    And,  in  order  to  lacilitate  the 

appafabi  «■  n-      lecoBifejwace  of  the  aaid  hereditaaaente  on  or  after  the  re* 

dempdon  therec^t  the  aaid  [aior^a^or]  hereby  empowers  the 
aaid  [mortgagte^  his  execnIorSj  admioistrators  and  assigns, 
on  or  after  such  redemption,  (whether  the  debt  and  interest 
shall  be  paid  at  the  time  hereinhelbre  appointed  wc  not,)  by 
deed  attested  by  one  or  asore  than  one  witness,  U>  B|^poiM  the 
ose  of  the  said  hereditanento  in  such  manner  as  shaB  be 
requisite  for  effecting  the  pmposes  of  sncfa  reconveyance. 
Power  cMbiiBs  And,  as  a  further  and  concurrent  security  for  the  payment  of 
tWrvqacMociiM  the  said  sum  of  £ and  interest,  the  said  [mortgagor] 

■WMlgUfMf  to  SclL  ^ 

hereby  empowers  the  said  [trusUet],  and  the  survi?or  of 
them,  his  executors  and  administratora,  at  any  time  after  the 
expiratian  of  aix  cailfndar  months  from  the  said         ■  day  of 

,  in  the  year ,  (126)  at  die  request  in  writing  of  Ae 

said  [nwrtgagee']f  his  executors,  administrators  or  assigns, 
and  notwithstanding  the  dissent  of  the  said  [mcrtgagor]^  his 
heirs  or  assigns,  to  seU  the  said  hereditaments,  together  or  in 
parcels,  by  public  auction  or  private  contract,  subject  to  such 
conditions  as  to  the  title,  and  the  evidence  of  title,  and  the 
mode  and  time  of  payment  of  the  purehase-moaey,  and 
other  matters  relating  to  the  sale,  as  the  said  [trusteei]^  or 
the  survivor  of  them,  his  executors  or  admimstrators,  shall 
in  their  or  his  discretion  think  expedient;    and  the  said 

»  

Mode  ofrcttrktipg      (126)  The  power  of  ule  it,  in  point  of  aprmioii,  commonly  limited  aat 
ipowcr  of  Mle.        to  ariie  till  default  hii  been  made,  and  notice  giTen,  bnt  as  porchaaen  aits 

abeolved  bj  a  labaeqnent  clanie  firom  all  liability  in  regaid  to  default  and 
notice^  the  power  is  in  point  of  effect  nncontiolled.  It  leems  better  to 
avoid  the  repugnancy  occasioned  by  this  mode  of  framing  the  clauses,  and 
to  give  in  the  first  instance  an  nnieitricted  power,  correctiog  it  in  the  ieqnel 
by  a  provision  operating  only  as  matter  of  contract  and  confidenee  between 
the  mortgagor  and  mortgagee. 


PART  III.]  llORTOAOB8«  ^^^ 

[jnortgagar]  also  empowers  the  said  [mortgagee],  his  exe-  Power  enabUnc 

-     ,    ,  the  mortpiyee  lo 

cutQrSy  administrators  and  assigns  (127)  thereupon,  by  deed  appoint  u>  parw 

''  iijiii—      ■  .  ,  111  II  n  ■— ^ 

(127)  When  the  legal  fee  U  veited  In  the  mortgagee,  a  powtr  of  sale  PI»b  propoMd  to 

,  ...  prevent  the  fee 

given  to  bian  operates  only  m  eqaity,  and  u  in  effect  a  tnuU  The  power  is  from  vetting  Ui. 
commonly  given  to  the  mortgagee^  his  hein  and  auignt,  in  respect  of  his  laAmt  heb,  &c.  or 
estate  in  the  2ami.  Theconseqnenceis^thatnot  only  the  k^paltftate,  bat  the  mortisf ee  in  fee. 
equitable  anthority  and  discietioo,  may  be  disjoined  from  the  beneficial  in- 
terest in  the  security,  and  become  vested  in  an  infaiit  heir  or  devisee,  or 
other  incapacitated  person.  It  may,  therefore,  be  thought  that  snch  powers 
ought  to  be  given  to  the  mortgagee,  hii  cxsoutors,  admiuittraiort  and  astigns, 
.  in  respect  of  his  right  to  the  iRoii€y,  in  order  that  the  personal  representa- 
tives may,  notwithstanding  the  infancy  of  an  heir,  &c.  be  enabled  to  confer 
a  good  equitable  title  upon  a  purchaser,  thus  reducing  the  inconvenience  to 
the  necessity  of  applying  to  the  Court  of  Chancery  under  the  Act  of  1  Wm« 
4,  c.  60,  s.  6,  for  a  conveya^e  to  the  legal  estate.  This  is  sometimes 
attempted,  but  it  is  attended  vrith  more  difficulty  than  at  first  presents  itself  y 
and  on  consideration  it  wonld  seem  impracticable  to  annex  the  powor  to  the 
beneficial  interest  in  the  debt,  which  is  susceptible  of  such  various  modifica- 
tioos  and  destinations  in  equity,  while  no  advantage  would  result  from  an- 
nexing it  to  the  legal  interest  in  the  debt,  which  is  not  assignable.  The 
power  in  the  text  is  given  to  the  mortgagee,  his  exscutori,  adminntratorM  and 
aiftgfu,  in  respect  of  the  legal  Urn  of  years  vested  in  hinu  {Supri,  n.  (122). ) 
The  laudable  desire  of  preventing  generally  the  necessity  of  resorting  to  the 
Court  of  Chancery  in  consequence  of  the  devdution  of  the  legal  estate  upon 
an  infant,  &c.  vrithout  departing  from  the  received  form  of  a  mortgage,  re- 
cently pradnced  the  following  ease,  which  was  submitted  to  two  oonv^aocen 
of  the  first  eminence. 

"  It  appears  that  the  necessity  of  a  conveyance  from  the  incapacitated  ^f**|[?  ^  ^'^ 
"  heir  of  a  mortgagee  may  be  obviated  by  a  slight  alteretien  in  thctform  of  npon  the  pbn. 
**  a  mortgage  deed.  It  is  proposed  that  the  estate  should  be  limited  to  such 
"  uses  and  upon  and  for  such  trusts,  intents  and  purposes  as  the  said  Imort' 
"  gH'*]*  ^i*  executors  or  admioistretors,  shall  by  any  deed  or  deeds  ap- 
"  point,  andjn  default  of  appointment,  to  the  use  of  the  said  Imartgagee], 
"  his  hdrs  and  sssigos,  subject  to  the  proviso  for  redemption,  as  usual. 
'*  The  power  of  sale  might  be  given  to  the  mortgagee,  his  executors  or  ad- 
**  ministrators,  or  his  or  their  appointees  or  assigns.    The  joint  opinion  of 

"  Mr.  •^—  and  Mr. is  requested  whether  the  proposed  alteration  in 

"  the  form  of  a  mortgage  deed  will  be  efiectual  for  the  purpose  intended  T 
"  And  whether,  viewing  the  question  in  all  its  bearings,  it  is  probable  that 
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attested  by  one  or  more  than  one  witness,  to  appoint  the 


Principle  of  ihe 
role  againtt  per> 
petaitiet. 


CI 
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•  • 


"  such  altendon  would  give  rise  to  any  diffical^  or  inconvenience  w]i«t- 
"  soever?"  The  following  opinion  was  given  :—  "  We  are  of  opinion  that 
"  the  clanse  proposed  is  objectionable,  as  tending  to  a  perpetuity.  But  we 
*'  think  the  object  may  be  accomplished  by  a  power  for  the  executors  or 
"  administrators  of  the  mortgagee  to  appoint  the  estate,  at  any  time  during 
"  the  infimcy  of  his  heir,  to  any  person  or  persons  in  fee,  subject  to  tbe 
equity  of  redemption ;  and  as  this  power  will,  as  to  the  time  of  exeicistng 
it,  be  confined  to  the  infancy  of  the  bar  of  the  original  mortgagee,  a 
similar  power  may  be  given  to  the  executors  or  administrators  of  any 
"  person  in  whom  the  fee-simple  may  become  vested  by  conveyance,  devise 
"  or  descent,  to  be  exercised  during  the  infancy  of  the  heir  of  such  person 
*'  at  any  time  within  twenty-one  years  from  the  date  of  the  mortgage." 

This  opinion,  so  far  as  it  relates  to  the  question  of  perpetuity,  will  appear 
to  be  well  founded  when  the  real  nature  ef  the  power  is  considered.  A 
power  raised  by  a  conveyance  to  uaes  is  an  executoiy  use  disguised  under  a 
different  name.  {SuipfriLi  n.  67.)  If  the  power  in  question  were  to  assume 
its  true  form  of  an  executory  limitation,  its  invalidity  would  probably  be 
at  once  conceded  ;  for  it  will  hardly  be  contended  that  a  limitation  of  tbe 
use  to  A.  in  fee,  and  if  A.  or  his  executors  or  administrators  shall  at  any 
distance  of  time  do  a  given  act,  then  to  B.  in  fee,  is  valid  as  to  B. ;  yet 
that  indefinite  limitation  difiers  not  in  substance  from  the  uncircumscribed 
power  of  appointment  As  the  power  is  a  constituent  part  of  the  mortgage 
security,  and  as  a  mortgage  is  in  contemplation  of  equity  an  alienation  for 
a  limited  purpose  only,  it  may  be  contended  that  the  power  is  in  eflect  re- 
strained by  the  nature  of  the  transaction. '  Bnt  arguments  drawn  from  the 
ttiuxXahU  character  of  the  assurance  cannot  obviate  the  Ugai  objection  to 
the  power.  The  same  reasoning  which  went  to  prove  the  validi^'  of 
the  power  would  equally  prove  that  a  limitation  to  A.  in  fiee,  may  be 
defeasible  by  an  executory  limitation  to  6.,  to  take  efiect  on  the  indefinite 
failure  of  the  issue  of  C,  or  on  the  happening  of  any  other  event,  how  re* 
mote  soever — a  pontion  contradicted  by  all  the  authorities.  It  is  true  that 
A.  and  B.  concurring  may  alien  the  absolute  fee,  or  that  B.,4by  releasing 
his  executory  interest  to  A.,  may  render  the  fee  absolute  in  A.,  so  that  the 
land  is  not  necessarily  withdrawn  from  commerce ;  but,  as  no  disposition 
to  be  made  by  A.,  or  by  those  claiming  under  him,  will  confer  an  inde- 
feasible title,  even  for  a  day,  during  the  suspense  of  tbe  executory  limita- 
tion (which  limitation  renders  tlie  fee,  and  every  derivative  interest,  pre- 
carious), and  as  this  state  of  things  may  continue  for  centuries,  it  is  ob- 
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use  (128)  of  the  hereditaments  so  sold  (discharged  from  the 

limitations  hereinbefore  contained,  and  from  all  right  and 

equity  of  redemption  under  these  presents),  in  such  manner 

as  shall  be  requisite  or  expedient  for  completing  the  sale. 

And  the  said  [mortgagar]  hereby  declares  that  the  said  [mart^  Liberty  to  the 

gagee],  his  executors,  administrators  or  assigns,  making  such  porehue  by 

request  as  aforesaid,  shall  be  at  liberty  to  purchase  the  said. 

hereditaments,  or  any  part  thereof,  at  any  sale  by  public 

auction  under  the  preceding  power.     And  the  said  [mort-  Direction  ^^- 

gagor]  hereby  directs  that  the  said  [trusteet],  or  the  survivor  <J  tj*  prod«»ce  of 

of  them,  his  executors  or  administrators,  shall  receive  the 

money  to  arise  from  the  sale  of  the  said  hereditaments,  and 

in  the  first  place  defray  thereout  the  expenses  incident  to  the 

sale  (including  the  expenses  of  making  out  and  perfecting 

the  title),  and  in  the  next  place  satisfy  the  principal  money, 

interest  and  costs  which  shall  be  then  due  upon  this  security, 

and  shall  dispose  of  the  surplus  according  to  the  ownership 


viotts  that  if  such  HmitaUoDs  were  allowed,  they  would  induce  the  worst 
speciea  of  pefpetuity— a  possession  in  jeopardy  ereiy  moment  for  an  in- 
definite period  of  time.  The  books  are  silent  as  to  the  reason  for  refusing 
effect  to  limitations  of  this  description  -,  but  the  decisions  establishing  their 
invalidity  appear  to  rest  on  solid  grounds.  The  power  in  question  is  ap- 
parently obnoiiotts  to  the  same  objection.  If,  however,  remoteness  pre- 
sented the  only  difficulty,  it  might  be  overcome  by  confining  the  power  to  a 
life  or  lives  in  being,  and  twenty-one  years.  But  while  in  one  point  of 
view  the  power  is  too  extensive,  it  is  in  another  point  of  view  too  narrow, 
since  it  does  not  reach  beyond  the  executors  and  administrators  of  the 
original  mortgagee.  The  form  given  in  the  text  endeavours  to  secure  the 
transmission  of  th^  power  to  eveiy  future  holder  of  the  mortgage  by  attach^ 
iog  the  power  to  a  legal  chattel  interest  in  the  land.  (After  this  note 
was  written,  the  writer  was  favoured  with  the  observations  contained  in 
note  (134),  infri^,  to  which  the  reader  is  referred.) 

.  (128)  It  is  more  correct  to  speak  of  "  appointing  the  use  of  the  land  to  AppoiBtment 
A.,"  than  of  ".  appointing  the  land  to  the  use  of  A.,"  for  the  subject  of  the  fhe  «»!*  ^^^^ 
power  is  not  the  land,  but  the  use ;  on  which  principle  it  is  that  when  the 
donee  of  a  legal  power  raised  by  a  conveyance  to  uses,  appoints  to  A.  to 
the  use  of  B„  the  legal  estate  is  execiuted  in  A.,  and  a  mere  equitable  in- 
terest is  taken  by  B. 
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of  the  equity  of  redemption  (129).  And  the  said  [tuort- 
gagor]  hereby  deckres  that  the  receipt  of  the  said  [trustees], 
or  the  survivor  of  them,  his  executors  or  administrators,  for 
the  money  to  arise  as  aforesaid,  shall  exempt  the  person  or 
persons  paying  the  same  from  all  liability  in  respect  of  the 
application  thereof.  And  the  said  [niortgagar]  hereby  em- 
powers the  said  [mortgagee^  his  executorsi  administrators 
and  assigns,  when  and  so  often  as  he  or  they  shall  think  fit, 
by  deed  attested  by  one  or  more  than  one  witness,  to  appoint 
any  person  or  persons  to  be  a  trustee  or  trustees  for  the  pur- 
poses of  the  trusts  and  powers  hereinbefore  vested  in  the  said 
[truttees']f  in  the  place  of  the  trustee  or  trustees  or  of  any 
trustee  for  the  time  being  (which  trustees  or  trustee  shall, 
by  the  effect  of  such  appointment,  be  discharged),  or  of  any 
deceased  trustees  or  trustee;  and  hereby  deckres  that  on 

(129)  The  surpluB  is  directed  to  be  paid,  loiiietiines,  to  the  mortgage ir, 
his  heirs  or  assigns ;  sometiines,  to  him,  his  executors,  administrators  or  a^ 
aigns,  as  personal  estate ;  and  sometimes  a  learned  and  elaborate  distinctioa 
is  taken  between  the  effect  of  «  sale  in  his  lifetime,  aiid  a  sale  after  his 
death,  the  surplus  being  given  in  the  former  case  to  him,  his  eaaeuton,  aA- 
ministiatora  and  assigns,  as  personal  estate,  and  in  the  latter  case  te  his 
heii*  or  assigns,  as  real  estate*  But  it  is  oonceivedy  that  nothing  abort  of 
the  conourrenoe  of  the  mortgagor  in  a  sale,  or  of  a  Tory  exptieit  dedaratioa 
of  his  intention,  would  operate  a  4ton»§nUm  in  equity  as  between  hia  real 
and  personal  representatives}  otherwise,  the  destination  of  the  surplua 
woald  rest  with  the  mortgagee,  and  be  exposed  to  accident,  caprice,  and 
even  collusion,  contrary  to  every  principle  of  equity.  The  power  of  sale  ia 
merely  auxiliary  to  the  mortgage,  which  in  equity  amounts  only  to  a  charge, 
leaving  the  surplus  produce  of  the  sale,  no  less  than  the  unaxhausted  in« 
terest  in  the  land,  essentially  real  esteto^— Occasionally,  toe,  where  the 
ownership  is  divided,  attempts  are  made  to  relieve  the  mortgagee  from  the 
trouble  and  responsibility  of  distributing  the  surplus,  by  authorising  pay* 
ment  of  the  whole  to  one  of  the  parties,  his  executors,  administratota  or  as- 
ugns,  without  prejudice  to  the  equities  of  the  other  daimante ;  but  it 
should  be  recollected  that  in  the  simple  case  of  a  mortgage  by  a  sole  owner 
in  fee,  the  equity  of  redemption  may  be  put  in  settlement  the  neit  day,  and 
that  the  mortgagee,  with  notice,  will  be  bound  to  regard  the  equities  ciealed 
by  such  settlement ;  and  the  efficacy,  under  all  future  circumstanoiB,  of 
any  prospective  provisions  of  this  natore  may  well  be  qutstioned* 
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every  such  appointment,  and  as  a  legal  consequence  thereof, 
the  use  of  the  fee-simple  hereinbefore  limited  to  the  said 
[truiteei]^  their  heirs  and  assigns,  shall  shift  to  and  be  exe- 
outed  in  the  trustees  so  appoiiited  jointly,  or  (as  the  citse 
may  be)  the  trustees  so  appointed  conjointly  with  the  sur* 
viving  or  continuing  trustee.     And  it  is  hereby  declared,  that  DceiantfcNi  n- 
the  powers  hereinbefore  given  to  the  said  [mortgagee],  his  ex-  <*«»••  ^i****^' 
eoutors,  administrators  and  assigns,  are  so  given  in  respect  of  i«pieoDUDuiioe 
and  as  annexed  to  the  snid  term  of  500  years  (180),  and  that 
the  continuance  of  such  powers  shall,  so  far  as  the  same  are 
capable  of  effect  at  law,  be  confined  (181)  to  the  lifb  of  thd 
said  [mortgagee'],  and  twenty-one  years  to  be  computed  from 
his  death;     And  the  said  [mortgagor'],  for  himself,  his  heirs,  covetuntt  bj 
executors  and  administrators,  hereby  covenants  with  the  said  mongaKec,  for 
[mortgagee],  his  executors,  administrators  and  assigns,  that  debt  and  loteresc, 
the  said  [mortgagor],  bis  heirs,  executors,  administrators  or 
assigns,  will  pay  unto  the  said  [mortgagee],  his  executors,  ad- 
ministrators or  assigns,  the  said  sum  of  £— — -,  and  the  interest 
thereof,  af\«r  the  rate  aforesaid,  at  the  respective  times  and  in 
manner  aforesaid.    And  also  that  the  said  [inortgagor],  his  --not  to  cut 
heirs,  executors,  administrators  or  assigns,  will  not,  during  the  eouent, 
continuance  of  the  mortgage  hereby  made,  cut  any  of  the 
timber  or  other  trees  which  shall  be  growing  upon  any  part 
of  the  said  hereditaments,  without  the  previous  consent  in 
writing  of  the  said  [mortgagor]^  his  executors,  administrators 
or  assigns.    And  also  that  the  said   [mortgagor],  his  heirs,  —tw  iusnmcc 
executors,  administrators  or  assigns,  wiU,  at  his  or  their  own 
costs,  during  the  continuance  of  th^  mortgage  hereby  made, 
keep  the  buildings  erected  and  to  be  erected  on  the  said  he- 
reditaments, or  any  part  or  parts  thereof,  insured  against  loss 
by  fire,  in  the  sum  of  £—— ,  in  the  name  or  names  of  the 
said  [mortgagee],  his  executors,  administrators  or  assigns,  in 
tbe   ,  ■■■  ■  insurance  office,  or  such  other  insurance  office  as  he 
or  they  shall  from  tima  to  time  appoint,  and  deliver  to  him 
or  them  proper  receipts  for  the  premiums  and  duty  in  respect 

(130)  Supra,  n.  (123).  (131)  lb. 
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of  such  insurance  within  six  days  after  the  satne  shall  become 
due ;  and  that  if  the  said  [fnartgagar']^  his  heirs,  executors, 
administrators  or  assigns,  shall  fiiil  so  to  do,  and  the  said 
[mortgagee]^  his  executors,  administrators  or  assigns^  shall, 
with  his  or  their  own  money,  insure  or  keep  insured  the  said 
buildings  in  the  sum  aforesaid,  or  any  less  sum,  then  the  said 
[marigagor]t  his  heirs,  executors,  administrators  or  assigns, 
will,  on  demand,  repay  to  the  said  [fnortgagee]^  his  executors, 
administrators  or  assigns,  the  money  expended  by  him  or 
them  on  such  insurance,  with  interest  after  the  rate  of  £5  per 
cent,  per  annum,  which  money  and  interest  shall  be  covered 
by  this  security.  And  the  said  [mortgagor]  hereby  declares 
that  such  insurance  as  aforesaid  shall  be  considered  as  aux- 
iliary to  the  security  hereinbefore  made,  and  be  disposed  of 
accordingly.  And  the  said  [mortgagor']  for  himself,  his  heirs, 
executors  and  administrators,  hereby  further  covenants  with 
the  said  [mortgagee^f  his  executors,  administrators  and  as- 
signs, and  a]so  hereby  covenants  (as  a  separate  covenant)  with 
the  said  [trustees],  their  heirs  and  assigns,  that  the  said  here- 
ditaments shall  or  may  be  enjoyed  and  disposed  of«coording 
to  the  limitations  and  provisions  hereinbefore  contained,  with- 
out any  interruption  or  denial,  and  free  from  all  charges  and 
incumbrances  whatsoever.  And  also  that  the  said  [mort^ 
gagor]  and  every  person  rightfully  claiming  any  estate  or  in- 
terest in  the  said  hereditaments,  will  at  the  request  of  the 
said  [mortgagee],  his  executors,  administrators  or  assigns,  or 
of  the  said  [trustees],  their  heirs  or  assigns,  but  at  the  costs 
of  the  said  [mortgagor],  his  heirs,  executors,  administrators 
or  assigns,  until  the  absolute  foreclosure  of  the  equity  of  re- 
demption or  the  sale  of  the  said  hereditaments,  execute  such 
further  assurances  of  the  said  hereditaments,  or  any  part 
thereof,  as  the  said  [mortgagee],  his  executors,  administrators 
or  assigns,  or  the  said  [trustees],  their  heirs  or  assigns,  shall 
reasonably  require.  Provided  nevertheless,  that  if  the  said 
hereditaments,  or. any  part  thereof,  shall  be  sold  under  the 
power  of  sale  hereinbefore  contained,  and  the  said  [mort^ 
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gagor]^  his  heirs  or  assigns,  shall  join  in  the  conveyance  to 
the  purchaser,  and  thereby  enter  into  such  qualified  covenants 
for  title,  quiet  enjoyment,  freedom  from  incumbrances,  and 
further  assurance  as  the  purchaser  shall  be  entitled  to  require, 
then  the  absolute  covenants  hereinbefore  entered  into  by  the 
said  [martgagorjf  in  relation  to  the  hereditaments  so  sold 
shall  thenceforth  be  void.    Provided  nevertheless,  that  if  Provision  for  n- 

...  1  A  /»    1       dncing  the  rate  of 

upon  or  withm  twenty-one  days  after  every  or  any  of  the  intere«t  on  pane- • 
days  on  which  the  half-yearly  payments  of  interest  on  the  kiif-yewiy. 

said  sum  of  £ shall  become  due,  tender  shall  be  made 

to  the  said  [rnortgagee]^  his  executors^  administrators  or  as- 
signs, of  the  sum  of  ^ ,  being  interest  thereon  at  the  rate 

of  £4:  lOs.  per  cent,  per  annum,  then  the  sum  so  tendered 
shall  be  accepted  in  satisfaction  of  the  interest  thereon  at  the 
rate  o£  £5  per  cent,  per  annum,  due  for  the  half-year  pre- 
ceding the  day  upon  or  within  twenty-one  days  after  which 
such  tender  shall  be  made.  Provided  also,  that  if  the  said  Provision  re- 
[mortga/itee],  his   executors,  administrators  or  assigns,  shall  tween mortsacor 

^  ®   ®     -•  ®  and  mortKasee, 

cause  the  power  of  sale  hereinbefore  contained  to  be  exer-  theexereite  of 

^  ^      ^  the  power  of  tale. 

cised,  either  after  payment  or  tender  of  all  principal  money, 
interest  and  costs  due  on  this  security^  or  before  the  expira- 
tion of  calendar  months  from  the  giving  or  leaving  of 

notice  in  writing  under  his  or  their  hand  or  hands,  of  his  or 
their  intention  to  cause  a  sale  of  the  said  hereditaments  (such 
notice  to  be  given  to  the  person  or  persons,  or  some  or  one  of 
the  persons  for  the  time  being  entitled  to  redeem  the  said 
hereditaments,  or  left  at  his  or  their  usual  or  last  known  place 
or  places  of  abode  in  England),  then  the  said  [mortgagee]^ 
his  executors,  administrators  or  assigns,  so  causing  the  said 
power  to  be  exercised,  shall  be  answerable  as  for  a  breach  of 
trust  in  equity,  and  also  in  damages  as  for  a  breach  of  con- 
tract at  law.  (132)     And  lastly,  for  enablins  the  said  [mort-  Adminion  by 

^         '  ^  °  '-  mortgagor  that  he 

(132)  The  mortgagee  is  not  unfiequenUy  made  to  covmant  that  the  Covenant  against 
power  of  sale  shall  not  be  exercised  without  pie? ions  notice,  &c. ;  but  a  "  the'^wer '^'^ 
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^oM* iMd»to       gagee],  hm  execoton,  ndamminian  and  aM^w,  to  pnmie 
mortfagee  at  a      ^^  remedv  bv  dutren,  in  regard  to  the  said  meamages  and 

fixed  nutm  ^       ^  ** 

doses  now  in  the  occupation  of  the  said  \^Mfrigagmf\,  be  (the 
said  \mofngagm'\  hereby  admits  himsdf  to  be  tenant  there* 
of  (133)  from  year  to  year  to  the  said  \morigagte\^  his  ex- 
ecutors, administrators  and  assigns,  at  the  yeaily  rent  of 

£ ,  payable  half-yearly,  on  the  — *-  day  of  —  and  the 

day  of .  ( 1 34)    In  Witfbss,  &c. 


cofenant  is  objectioiuible,  inasmuch  as  after  a  transfer  of  the  mortgage  it 
continues  to  chaige  the  mortgagee  and  his  anets,  while  it  does  not  charge 
the  transfieree  and  hb  anets. 
Power  to  Moit-         (^3^)  Where  the  mortgagor  is  himadf  the  occvpief,  ht  shonli  beeome 
gagcc  to  diitnio.    tenant  to  the  mortgagee  at  a  filed  rent,  otherwne  the  mortgagee  cannot  dis- 
train.   The  rant  should  be  eqnal  to  the  annual  value,  and  not  meielj  to  the 
interest  of  the  debt :— Sometimes  a  power  is  given  to  the  mortgagee  to  dis- 
train, if  the  interest  be  in  arrear;  but  to  make  the  mortgagor,  who  d^arts 
with  the  legal  estate,  grant  a  power  of  distress  to  the  mortgagee,  who  ac- 
quires that  estate,  seems  lo  be  at  best  a  woit  of  supereragation. 
BagmtloM  1^  (^34)  The  writer  has  great  pleasure  in  adding  to  his  own  qteculations  eo 

^^^^^  the  form  of  a  mortgage  in  fee,  (lapra,  n.  123,  and  see  n.  127,}  the  fol- 
^SUf^^iSS^Sm  1<>^*>8  remarks,  with  which  he  has  been  favoured  by  Mr.  Robert  Clayton 
of  Mie.  Walters,  who  has  devoted  considerable  attention  to  this  important  subject  :^- 

"  In  considering  the  proper  form  of  a  mortgage  deed,  three  points  seem 
*'  important : — I.  That  the  security  should  devolve,  together  with  the  debt, 
*'  to  the  personal  representatives  of  the  mortgagee.  2.  That  the  security 
**  should  be  easily  convertible  or  made  available  m  case  the  mortgagor 
**  should  make  defisnU  in  payment  3.  Thai  the  form  should  be  as  simpb 
**  and  inexpensive  as  may  be. 

"  To  satisfy  the  first  two  requisitions,  the  personal  representatives  of  the 
"  mortgagee  should  have  absolute  power  to  sell  the  whole  estate  of  the 
mortgagor  in  the  mortgaged  premises,  free  from  any  equity  of  redemp- 
tion.   It  IS  obvious  that  the  present  system  does  not  accomplish  this* 
"  For  instance,  suppose  a  mortgage  in  fee  for  £250,  with  a  power  of  ssle 
"  given  to  the  mortgagee,  his  heirs  or  assigns  ;  the  mortgagee  dies  intestate, 
"  or  with  an  informal  will,  leering  an  iniant  or  a  hinatic  heir.    If  it  be 
**  wished  to  transfer  the  mortgaged  premises,  an  order  must  be  obtained 
**  from  the  Court  of  Chancery,  at  an  expense  which  can  scarcely  be  less 
"  than  £30,  and  may  exceed  £50.    This  is  a  heavy  burden  upon  a  small 
estate ;  and  such  cases  occur  more  frequently  in  small  transactions  than 
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No.  27. 

Transfbe  of  a  Mobtoaob  in  Feb  with  Power  of  Sale^  to  a  . 
new  Lender,  with  a  Further  Charge,    [New  Form,  founded 
on  No.  26.] 

This  IndbntubE|  made  the  — -^  day  of  -*— -,  in  the  year  Ptrtiet. 
of  our  Lord  ■  ■     ,  Between  [fnortgagee']^  of,  &e,  of  the  first 
part,  [mortgagor']^  of,  &c.  of  the  second  part,  [transferee'],  of, 
Ike.  of  the  third  part^  and  [trustees  for  transferee'],  of,  &c.  of 

*'  in  larger  oimb,  where  the  firoperty  is  probably  vested  in  a  nortgagee  who 
**  makes  a  snfficient  will.  Again,  though  the  legal  estate  may  be  conveyed 
"  through  the  medium  of  an  order  of  the  Court  of  Chancery,  the  power  of 
«  sale  cannot  be  exercised,  [<quere  ?]  and  thus  the  estate  of  the  mortgagee 
"  may  be  greatly  inconvenienced. 

To  obviate  the  existing  inconveniences  I  propose  that  the  mortgaged 
premises  should  be  oooveyed, — '  To  such  uses  and  upon  and  for  such 
''  tmttSy  intents,  and  purposes  as  the  said  [mortgagt$],  or  his  executen  or 
administrators,  within  the  space  of  twenty-one  years  next  after  his 
decease,  shall  by  any  deed  or  deeds  appoint ;  and  in  default  of  sQcb 
appointment,  to  the  use  of  the  said  [mortgagei],  his  heirs  and  assign^ 
"  subject  nevertheless  to  the  proviso  for  redemption  herdnafter  contained.' 
"  In  case  it  is  necessary  that  the  security  should  be  transferred,  the 
*'  mortgagee  may  appoint,  and  if  the  mortgagor  join,  he  may  confirm  the 
piemises,— >*  To  such  uses  and  upon  and  for  such  trusts,  intents  and  pur^ 
"  poses  as  the  said  [new  tnortgoges],  or  his  executors  or  administratoiv, 
"  within  the  space  of  twenty-one  years  next  after  his  decease,  shall  by  any 
deed  or  deeds  appoint ;  and  in  defttult  of  such  appointment.  To  the  use 
of  the  said  [new  mortgagee],  his  heirs  and  assigns,  subject  nevertheless  to 
"  such  right  and  equity  of  redemption  as  the  said  premises  are  subject  to.' 
**  The  power  of  sale  should  be  given  to  the  person  or  persons  who  shall 
"  for  the  time  being  be  competent  to  appoint  or  convey  the  said  hereby 
"  mortgaged  premises.    I  assume  that  the  exercise  of  such  a  power  need 
**  not  be  confined  to  twenty^one  yean  after  the  decease  of  the  donee }  for  it 
"  is  Qot  a  power  in  the  technical  sense.    It  is  not  to  revoke  uses  or  to  limit 
"  uses,  but  merely  to  discharge  the  land  from  the  mortgagor's  equity  to 
"  redeem :  and  in  a  court  of  equity  it  tends  to  no  perpetuity,  for  there  it 
^'  nay  at  any  time  be  put  an  end  to  by  the  owner  of  the  equity  which  it 
'«  controls." 
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Rbcit*ls» 
—of  niongafre. 


the  fourth  part.     Whereas,  by  an  indenture  (135)  dated  the 

day  of ,  in  the  year ,  and  made  between  the 

said  [mortgagor],  of  the  first  part,  the  said  [mortgagee],  of 
the  second  part,  and  [tnutees  for  mortgagee],  of  the  third 

part,  In  consideration  of  the  sum  of  £ ,  paid  by  the  said 

[mortgagee]  to  the  said  [mortgagor].  All  [parcels],  with  their 
appurtenances,  were  limited  by  the  said  [mortgagor]  To  the 
use  of  the  said  [mortgag/ee],  his  executors,  administrators  and 
assigns,  for  the  term  of  500  years,  to  be  computed  from  the 
date  thereof,  without  impeachment  of  waste,  And,  subject  td 
the  said  term.  To  the  use  of  the  said  [trustees  for  mortgagee], 
their  heirs  and  assigns,  In  trust  for  the  said  [ntor^a^],  his 
heirs  and  assigns ;  subject  to  a  declaration  that  the  use  therein- 
before limited  to  the  said  [mortgagee],  his  executors,  ad- 
ministrators and  assigns,  and  the  use  thereinbefore  limited  to 
the  said  [trustees  for  mortgagee],  their  heirs  and  assigns, 
should  be  deemed  in  equity  to  be  so  limited  by  way  of  mort- 
gage only  for  securing  to  the  said  [mortgagee],  his  executors, 

administrators  and  assigns,  the  payment  of  the  sum  of  j£ , 

on  the day  of ,  in  the  year ,  and  of  interest 

for  the  same,  after  the  rale  of  £5  per  cent,  per  annum,  hal^ 

yearly,  on  the day  of and  the day  of , 

without  deduction.  And  by  the  said  indenture,  as  a  further 
and  concurrent  security  for  the  payment  of  the  said  sum  of 

£ and  interest,  power  was  given  to  the  said  [trustees  for 

^f^ortgagee],  and  the  survivor  of  them,  his  executors  and  ad- 
ministrators, afVer  the  expiration  of  six  calendar  months  frona 

the  said day  of ,  in  the  year  — ,  at  the  request 

in  writing  of  the  said  [mortgagee],  his  executors,  administra- 
tors or  assigns,  to  sell  the  said  hereditaments,  and  power  was 
also  given  to  the  said  [mortgagee],  his  executors,  administra- 
tors, and  assigns,  to  appoint  the  use  of  the  hereditaments  so 
sold  in  such  manner  as  should  be  requisite  or  expedient  for 


(135)  If  the  mortgage  be  by  leaae  and  release,  (see  No.  26,  suprd,)  vmiy 
the  recital  accordingly. 
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completing  the  sale.  And  by  the  said  indenture  a  power  was 
also  given  to  the  said  [mortgagee']^  his  executors,  administra- 
tors and  assigns,  enabling  him  or  them,  when  and  so  often  as 
he  or  they  should  think  fit,  by  deed  attested  by  or  more  than 
one  witness,  to  appoint  any  person  or  persons  to  be  a  trustee 
or  trustees  for  the  purposes  of  the  trusts  and  powers  therein- 
before vested  in  the  said  trustees,  in  the  place  of  the  trustee 
or  trustees,  or  of  any  trustee  for  the  time  being,  (which  trustee 
or  trustees  should,  by  the  effect  of  such  appointment,  be  dis- 
charged,) with  a  declaration  that  on  every  such  appointment, 
and  a  legal  consequence  thereof,  the  use  of  the  fee-simple 
thereinbefore  limited  to  the  said  [trustees]^  their  heirs  and 
assigns,  should  shift  to  and  be  executed  in  the  trustees  so 

appointed.     And  Whereas  the  said  sum  of  £ remains  — that  principal 

secureil  to  the  said  [fnoirtgagee']^  by  the  said  recited  indenture,,  doe,  bat  that  in- 

but  the  interest  thereof  has  been  paid  up  to  the  day  of  the 

date  of  these  presents.     And  Whereas  the  said  [transferee]  -tiiat  new  lender 

has  agreed  to  pay- the  said  sum  of  £ to  the  said  [mort-  advance. 

gagee^f  on  having  the  mortgage  security  made  by  the  said 
recited  indenture  transferred  in  manner  hereinafter  ex- 
pressed.    Now  therefore  this  Indenture  Witnessbth,  Tbstatum. 

that  in  consideration  of   the  sum  of  £ paid  by  the 

said  [troMferee']  to  the  said  [mortgagee'],  on  the  execu- 
tion of  these  presents,  The  said  [mortgagee]  Doth  assign  and 

transfer  unto  the  said  [transferee].  All  the  said  sum  of  ^ The  mortngee 

secured  by  the  said  recited  indenture,  and  the  interest  hence-  ^^intere«r,  ami 
forth  to  accrue  due  thereon,  with  the  full  benefit  of  the  said  p4miwt^' 
recited  security  and  of  all  other  securities  for  the  said  sum 
and  interest ;  Also  the  said  messuages,  lands,  tenements  and 
hereditaments  so  appointed  by  the  said  recited  indenture  as 
aforesud,  with  their  appurtenances ;  And  all  the  estate,  right, 
title  and  interest  of  the  said  [mortgagee],  in  or  to  the  respective 
premises  hereby  assigned ;  To  hold  the  respective  premises  habendum, 
hereby  assigned  unto  the  said  [transferee],  his  executors,  ad-  iii^intcrMt/abMK 

ministrators  and  assigns,  as  to  the  said  sum  of  £ and 

interest,  absolutely  and  beneficially,  and  as  to  the  said  mes- 
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— Mto  thm  moit- 

gtgcd  premiMS, 
r  the  residne  of 
the  teiTOy  Bobject 
to  redemption. 

Corenant  by  the 
mortgagee  agaiDtt 
iBcambranccs. 


Appointment  by 
the  transferee, 
nnder  a  power  in 
the  mortgage,  of 
newtmateet. 


CoTenant  bv  the 
mortgagor  tnat  the 
powers  and  cove* 
nants  in  t6e  mort- 
gage shall  be 
aYallable  to  the 
transferee  and  his 
Cmst 


Approval  and 
eonftrmation  by 
mortgagor  of  the 
transfer  and 
appointment. 

Fu«THi« 

TsSTATVtf. 


suages,  landfli  tenements  and  heredttaiaents»  with  their  appur* 
teaances,  for  the  unexpired  residue  of  the  said  term  of  500 
yearsi  subject  to  the  right  or  equity  of  redemption  subsisting 
by  virtue  of  the  said  recited  indenture.  And  the  said  [nunt* 
gagee],  for  himself,  his  heirs»  executors  and  administratogs, 
hereby  covenants  with  the  said  [transferee],  his  executors, 
administrators  and  assigns,  that  the  said  [nMrtgagee']^  has 
not  done  or  permitted  any  act,  matter  or  thing  whereby  the  re* 
spective  premises  herebbefore  assigned,  or  any  part  thereof 
are,  is  or  may  be  aliened,  incumbered  or  prejudiciaUy  affected. 
And  the  said  [transferees^  in  exercise  of  the  aforesaid  poweor 
given  to  the  assigns  (136)  of  the  said  [nwrtgagee^t  by  the 
said  recited  indenture,  Doth  appoint  the  said  [trustees  Jbr 
transferee']  to  be  trustees  for  the  purposes  of  the  trusts  and 
powers  by  the  said  recited  indenture  vested  in  the  said 
[trustees  far  mortgagee],  in  the  place  of  the  last->named  trustees. 
And  the  said  [mortgagor]  hereby  declares,  and  also  for  him* 
self,  his  heirs,  executors  and  administrators,  hereby  covenants 
with  the  said  [transferee],  his  executors,  administrators  and 
assigns,  and  also  separately  with  the  said  [trustees  for  trans^ 
feree],  their  heirs  and  assigns,  that  the  powers  and  covenants 
contained  in  the  said  recited  indenture,  shall  henceforth  confor 
upon  the  said  [mortgtigee],  his  executors,  administrators  and 
assigns^  and  the  said  [trustees  for  transferee],  their  heirs  and 
assigns,  the  same  authorities,  rights  and  remedies  at  law  and 
in  equity,  as  if  the  said  [transferee]  and  the  said  [trustees  for 
transferee]  respectively  had  been  the  original  donees  and 
covenantees.  And  the  said  [mortgagor]  approves  of  and 
confirms  the  assignment  and  appointment  hereinbefore  con- 
tained. And  this  Indbntdrs  further  Witnesseth,  that 
in  consideration  of  the  sum  of£ paid  by  the  said  [tt 


feree]  to  the  said  [mortgagor],  on  the  execution  of  these 
presents,  The  said  [mortgagor]  hereby  declares,  and  also  for 
himself,  his  heirs,  executors,  and  administrators,  hereby  cove- 


(136)  Suprii,  350,  and  n.(132). 
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Hants  with  the  said  [transferee],  his  executorsi  administrators 
and  assigns,  that  the  said  recited  indenture,  and  all  the  pro- 
visions and  covenants  therein  contained,   shall   henceforth  FnrtiMr  charfe. 
Btand  as  a  security  for,  and  extend  to  cover  the  principal  sum 

of  £ »  being  the  aggregate  amount  of  the  said  sum  of 

£ 9  expressed  to  be  secured  by  the  same  indenture,  and 

the  said  sum  of  £ advanced  on  the  execution  of  these 

presents,  and  the  interest  of  the  said  sum  of  £ [the 

aggregate  amount],  so  as  to  entitle  the  said  [mortgagee]  and 
[mor^^dj^or]  respectively,  and  their  respective  heirs,  executors, 
administrators  and  assigns,  in  respect  of  the  whole  of  the  said 
sum  of  j£— ,  [the  aggregate  amount],  considered  as  an 
entire  debt,  and  the  interest  thereof,  to  the  same  rights  and 
remedies,  legal  and  equitable.     In  Witness,  &c.(137) 

(137)  A  further  charge  commonly  asiumes  the  shape  of  a  covenant  to  Form  of  rbrther 
pay  at  a  given  time,  declaring  also  thai  the  lands  shall  not  be  redeemable  ^^'^' 
until  satisfaction  as  well  of  the  original  debt  as  of  the  further  advance ; 
without  adverting  to  the  plight  of  the  original  security,  as  aiiected  by  the 
circumstance  of  the  day  of  payment  therein  appointed  being  past  or  not 
It  is  conceived,  however,  that  the  further  charge  should  assimilate  the 
security  for  the  new  advance  to  the  security  for  the  original  debt,  and  be 
adapted  to  place  the  parties  in  the  same  relative  condition  as  to  both. 

The  writer  cannot  dismiss  the  subject  of  mortgages  without  an  observa-  Practice  of  ukliiK 
lion  upon  the  practice--the  established  practice,  indeed,  with  some  pro-  tSc^^ptetion  of 
vincial  offices— of  requiring  the  borrower  to  pay  interest  from  the  Ume  when  ^'^I^'^b. 
the  money  is  engaged  and  ready  to  be  advanced,  or,  in  other  words,  from  a 
period  antecedent  to  the  actual  advance.  The  object  is  to  protect  the 
lender,  who  has  engaged  his  money,  from  loss  of  interest  in  consequence  of 
its  remabing  idle  during  the  investigation  of  the  title  and  the  preparation 
of  the  securities.  Sometimes,  the  money  is  placed  to  the  joint  account  of 
the  lender  and  borrower  at  a  banking-house,  or  invested  in  Exchequer  bills, 
which  are  deposited  in  their  joint  names ;  -sometimes  it  remains  in  the  order 
and  dispotttion  of  the  lender.  In  either  way,  the  real  character  of  the 
transaction  is  this,  that,  in  consideration  of  a  loan,  the  bonower  engages  to 
pay,  besides  the  stipulated  interest,  an  indemnification  against  a  collateral 
inconvenience  or  loss.  If  the  two  payments,  added  together,  may  exceed 
five  per  cent,  from  the  period  of  advance,  the  contract  is  illegal.  Interest 
can  be  lawfully  taken  only  for  the  use  of  money.   The  joint  investment  does 
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No.  28. 

Conveyance,  by  Appointment,  in  Execution  of  a  Paaer  of 
Sale  in  a  Mortgage.     [New  Form,  founded  on  No.  26.] 

This  Indenture,  made  the day  of ,  in  the  year 

of  our  Lord  — ,  between  [tranrfcrce']^  of,  &c.  of  the  first 
part,  [trustees  for  transferee'],  of,  &c.  of  the  second  part,  [mort- 
gagor'], of,  &c.  of  the  third  part,  [purchaser],  of,  &c.  of  the 
fourth  part,  and  [trustee  for  purchaser],  of,  &c.  of  the  fifth 
part.     Whereas  by  an  indenture,  (138)  bearing  date  the 

day  of ,  in  the  year ,  and  made  between  the 

said  [mortgagor]  of  the  first  part,  [mortgagee]  of  the  second 
part,  and  [trustees  for  mortgagee]  of  the  third  part,  in  con- 
sideration of  the  sum  of  £ ,  paid  by  the  said  [mortgagee] 

to  the  said  [mortgagor],  All   [parcels],  with  their  appurte- 

Dot  appear  to  lenen  the  objectioo.  It  mattere  not  that  the  lender  is  de- 
prived, partially  or  wholly,  of  the  me  of  the  money,  if  the  borrower  does  not 
obtain  the  control  over  it.  Till  the  money  is  placed  at  the  absolute  disposal 
of  the  borrower  there  is  no  real  loan.  If  the  lender,  retaining  the  money, 
safier  it  to  remain  idle,  it  must  be  imputed  to  his  folly  or  his  caution ;  either 
he  will  not  be  at  the  trouble,  or  he  will  not  incur  the  risk  or  the  expense  of 
a  temporary  infestment.  Weeks,  months,  even  years  may  elapse  before  the 
title  can  be  cleared  and  the  securities  completed ;  if  the  principle  be  ad- 
mitted, no  definite  limit  can  be  fixed,  while  the  stimuhis  to  despatch  is 
weakened  by  the  stipulation  for  interest.  But  the  illegality  of  the  practice 
is  too  clear  for  argument.  The  same  observations  apply  to  the  investment 
or  retention  of  part  of  the  money  to  be  paid  over  when  some  particular 
defect  shall  be  removed,  or  (and  this  is  not  infrequent  in  building  transac- 
tions) to  be  doled  out  as  some  building  or  improvement  on  the  estate  ad- 
vances, taking  interest  in  the  meantime  from  the  intindsd  borrower  for  the 
sum  so  invested  or  retained,  or,  in  other  words,  present  interest  for  the 
future  loan. 

For  much  valuable  practical  information  on  the  various  modes  of  framing 
mortgage  securities,  and  on  the  relative  rights  of  mortgagor  and  mortgagee, 
the  student  is  referred  to  the  preliminary  dissertation  and  notes  to  the  title 
"  Mortgage"  in  Mr.  Jarman's  elaborate  work  on  conveyancing. 

(138)  Videsupr^,  n.  (134). 
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nances,  were  limited  by  the  said  [mortgagor]  to  the  use  of  the 
said  [tnortgagee]^  his  executors,  administrators  and  assignsi 
for  the  term  of  500  years,  to  be  computed  from  the  date 
thereof,  without  impeachment  of  waste,  And,  subject  to  the 
said  term,  to  the  use  of  the  said  [trustees  for  mortgagee"],  their 
heirs  and  assigns,  in  trust  for  the  said  [mortgagee'jt  his  heirs 
and  assigns,  subject  to  a  declaration  that  the  use  thereinbefore 
limited  to  the  said  [mortgagee']^  his  executors,  administrators 
and  assigns,  and  the  use  thereinbefore  limited  to  the  said 
[trustees  for  mortgagee^y  their  heirs  and  assigns,  should  be 
deemed  in  equity  to  be  so  limited  by  way  of  mortgage  only, 
for  securing  to  the  said  [mortgagee],  his  executors,  adminis- 
trators and  assigns,  the  payment  of  the  sum  of  £ ,  on  the 

day  of ,  in  the  year ,  and  of  interest  for  the 

same  after  the  rate  of  £5  per  cent,  per  annum,  half-yearly,  on 
the day  of and  the day  of ,  without  de- 
duction. And  by  the  said  indenture,  as  a  further  and  con- 
current security  for  the  fcaid  sum  o££ and  interest,  power 

was  given  to  the  said  [trustees  for  mortgagee'],  and  the  sur- 
vivor of  them,  his  executors  and  administrators,  at  any  time 
after  the  expiration  of  six  calendar  months  from  the  said  — 

day  of ,  in  the  year ,  at  the  request,  in  writing,  of  the 

said  [mortgagee],  his  executors,  administrators  or  assigns,  and 
notwithstanding  the  dissent  of  the  said  [mortgagor],  his  heirs 
or  assigns,  to  sell  the  said  hereditaments,  together  or  in  par- 
cels, by  public  auction  or  private  contract,  subject  to  such 
conditions  as  to  the  title  and  the  evidence  of  title,  and  the 
mode  and  time  of  payment  of  the  purchase- money,  and  other 
matters  relating  to  the  sale,  as  the  said  [trustees],  or  the  sur- 
vivor of  them,  his  executors  or  administrators,  should  in  their 
or  his  discretion  think  expedient ;  and  power  was  also  given 
to  the  [mortgagee],  his  executors,  administrators  and  assigns, 
thereupon,  by  deed  attested  by  one  or  more  than  one  witness, 
to  appoint  the  use  of  the  hereditaments  so  sold  (discharged 
from  the  limitations  thereinbefore  contained,  from  all  right  and 
equity  of  redemption,  under  the  reciting  indenture,)  in  such 
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nuuiDer  as  thoukl  be  reqinsite  or  expedient  for  completing  the 
sale.  And  the  said  [mortgagw']  thereby  declared  that  the 
receipts  of  the  said  [trustees],  or  the  sunriTor  of  them,  hw 
executors  or  administrators,  for  the  money  to  arise  as  afore- 
saidt  should  exempt  the  person  or  persons  paying  the  same 
from  all  liability  in  respect  of  the  application  thereof.    And 

—or  traMfer  or      WuxxAS  by  an  indenture  bearing  date  the day  of » 

»«r  m^,  .^  jj^^  y^^  — — ,  and  made  between  the  said  [fiwrtgagee]  of 

the  first  parti  the  said  [nwrtgagar]  of  the  second  part,  the  said 
[transferee  \  of  the  third  part*  and  the  said  [trustees  far  trtms^ 
feree]  of  the  fourth  part,  the  swd  sum  of  ;£— -— ^  secured  by 
the  said  recited  indenture,  and  the  interest  thenceforth  to  ac- 
crue thereon,  with  the  foil  benefit  of  the  said  recited  security, 
and  all  other  securities  for  the  same  sum  and  interest;  also 
the  said  messuages,  lands,  tenements  and  hereditaments,  ao 
appointed  by  the  said  recited  indenture  as  aforesaid,  with 
their  appurtoianoes,  were  assigned  by  the  sud  [fi^ortgagee'] 
unto  the  said  [transferee"],  his  executors,  administrators  and 
assigns,  as  to  the  said  sum  of£'  ,  and  interest,  absolutely 
and  beneficially;  and  as  to  the  said  messuages,  lands,  tene- 
ments and  hereditaments,  with  their  appurtenances,  for  the 
then  unexpired  residue  of  the  said  term  of  500  years,  subject 
to  the  right  or  equity  of  redemption  subsisting  by  virtue  of  the 
said  recited  indonture.  And  by  the  indenture  now  in  recital, 
4:he  said  [transferee],  in  exercise  of  the  aforesaid  power  given 
to  the  assigns  (ld9)  of  the  said  [mortgagee],  by  the  said  re- 
cited indenture,  appointed  the  said  [trustees  far  transferee]  to 
be  trustees  for  the  purposes  of  the  trusts  and  powers  by  the 
said  recited  indenture  vested  in  the  said  [trustees  far  the  mart" 
gagee],  in  the  place  of  the  last-named  trustees.  And  the 
said  [mortgagor]  tibereby  approved  of  and  confirmed  the 
MiebyMc-  assignment  and  i^^iointment  thereinbefore  contained.  And 
Whs&eas  the  said  [trustees],  at  the  request,  in  writing,  of  the 
said  [transferee],  caused  the  said  messuages,  lands,  tenements 

(139)  Supr^,  358,  and  n.  (123). 


Hon. 


PAST  ID.] 

and  bereditamenu,  to  be  put  up  to  tale  by  public  suction,  at 
— ,  on  tbe  ■  --■  iaj  of  — —  but)  in  one  lot ;  st  wbioh  aale 
the  Mid  Ipurckaaer]  became  the  puichaaer  of  the  aaid  heredi- 

tanwnts  at  the  price  of  £ .     Now  thu  iKcauTusx  Wit-  Tutitch. 

KBMXTH  that  in  conaideration  of  the  aum  of  X——,  the  pur- 
chaae-nooney  aforeaaid,  paid  by  the  said  [  pwnhater]  to  the 
said  [trutlee/or  tranrferee']  on  tbe  executioo  of  these  pre- 
sents, Tbe  said  [traiuferee],  in  order  to  complete  the  aforesaid  Tmwhna  or 
sale  by  the  said  [^Inutce/or  tranifiret],  and  in  exerdse  of  the  potiu.'*  *^ 
aibietaid  power  for  that  purpose  contained  in  the  said  recited 

indenture  of  the  — ^  day  of ,  [mortgagee,']  Doth  appoint 

That  all  tbe  said  messuages,  lands,  tenetnents  and  heredita- 
ments comprised  in  the  some  indenture,  with  their  appur- 
tenaooea,  shall  heoceforth  be  discharged  from  tlie  uses  by  tbe 
iwne  iodeDture  limited  thereof,  and  stand  limited,  To  such  Tc>Bnupn*<n 
ixaes  as  the  said  [parcAiurr]  shall  by  any  deed  or  deeds  ap-  ibt  pirciHRi, 
ptnnt ;  And  in  default  of  such  appointment.  To  die  use  of  tbe 
said  [pwcAoser]  and  bis  assign*  for  bis  life,  without  impeach- 
ment of  waste ;  and  on  the  determination  of  his  estate  for  life 
in  bis  lifetime.  To  the  use  of  tbe  said  [trvtlet  /or  parchater], 
his  executors  and  administrators,  during  the  Ute  of  and  in 
trust  for  tbe  said  [purcAowr]  and  his  assigns ;  and  on  the 
determination  of  the  fasdy  limited  estate,  To  the  use  of  the 
said  [purchtuer],  bii  heirs  and  assigns  for  ever.     And  the  Cdtcubi  tj 
said  [trantferee],  for  himself,  his  beiri,  executors  and  admi-  lacBmbnKa. 
nistnton,  hereby  covensnts  with  the  said  [purchater'],  his 
s^poiatees,  heirs  and  asstgns,  That  be  the  said  [intttee  for 
trmtftree],  has  not  done  or  permitted  any  act,  matter  or 
thing  whereby  the  premiaea  hereinbelbre  aj^inted,  or  any 
1^  tbereof,  are,  is,  or  may  be  aliened,  inoumbered,  or  pre- 
judiciiUj  (Sflcted.    And  the  said  [mortgagor']  for  himself,  hi*  QuUtd  «>*» 
Wi,  exeoutors  and  administrators,  hereby  covenant*  with  ^l^toHik. 
^  Hud  [ftuTcluiKr'],  his  appointees,  heirs  and  assigns.  That 
nottiitbuuidiiig  any  act,  matter  or  thing  done  or  permitted  by 
"*  »u4  {iwrtgagor'],  or   any  person  or  persons  lawfully 
^^■oiog  through  oc  under  him,  lo  tbe  contrary,  the  said 
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[transferee]  is  well  entitled  by  these  presents  to  appoint  the 
said  hereditaments  to  the  uses  and  in  manner  aforesaid ;  And 
also  that  at  all  times  hereafter  the  same  hereditaments  may 
be  quietly  enjoyed  and  the  rents  and  profits  thereof  may  be 
taken  accordingly,  without  any  eviction  or  denial  whatsoever 
by  the  said  [martgagar^t  or  any  person  or  persons  lawfully 
claiming  through  or  under  him ;  Free  from,  or  by  the  said 
[ifior^o^or],  his  heirs,  executors  or  administrators,  kept  in- 
demnified against  all  former  and  other  estates,  rights,  titles 
and  incumbrances  created  or  occasioned  by  the  said  [mori- 
gagor'],  or  any  person  or  persons  claiming  as  aforesaid ;  And, 
lastly,  that  the  said  [mortgagor'],  and  every  person  claiming 
as  aforesaid,  will,  at  the  request  and  costs  of  the  said  [pur- 
chaser],  his  appointees,  heirs  or  assigns,  make  and  execute 
such  acts,  deeds  and  assurances,  by  appointment  or  otherwise, 
for  better  assuring  the  said  hereditaments  to  the  uses  and  in 
manner  aforesaid,  or  otherwise,  as  the  person  or  persons 
making  such  request  shall  reasonably  require  and  shall  tender 
to  be  done  or  executed. 


Partiea. 


Rbcitals» 
—of  mortgage. 


No.  29. 

Reconveyance,  by  Appointment,  on  Redemption  of  a  Mort- 
gage ta  Fee.     [A  New  Form,  founded  on  No.  25.] 

This  Indbntitre,  made  the day  of ^  in  the  year 

of  our  Lord ,  Between  [transferee  of  mortgagee],  of  &c. 

of  the  first  part;  [mortgagor]  of  &c.  of  the  second  part;  and 
[trustees  for  mortgagor]^  of  &c.  of  the  third  part;  Whsreasi 

by  an  indenture  bearing  date  the day  of ,  in  the 

year ,  and  made  between  the  said  [mortgagor],  of  the 

first  part ;  [mortgagee],  of  the  second  part ;  and  [trustees  for 
mortgagee],  of  the  third  part;  in  consideration  of  the  sum  of 

£ paid  by  the  said  [mortgagee]  to  the  said  [mortgagor]. 

All  [jMfcels],  with  their  appurtenants,  were  limited  by  the 


PART  III.]  M0RT0A0E9.  965 

said  [mortgagor]^  To  the  use  of  the  said  [mortgagee],  his 
executors,  administrators  and  assigns,  for  the  term  of  500 
yearsi  to  be  computed  from  the  date  thereof,  without  im*. 
peachment  of  waste,  And  subject  to  the  said  term  To  the  use 
of  the  said  [trustees  for  mortgagee"],  their  heirs  and  assigns,  In 
trust  for  the  said  [mortgagee'],  his  heirs  and  assigns,  Subject 
to  a  declaration  that  the  use  thereinbefore  limited  tp  the  said 
[mortgagee"],  his  executors,  administrators  and  assigns,  and  the 
use  thereinbefore  limited  to  the  said  [trustees  for  mortgagee"], 
their  heirs  and  assigns,  should  be  deemed  in  equity  to  be  so 
limited  by  way  of  mortgage  only  for  securing  to  the  said 
[mortgagee],  his  executors,  administrators  and  assigns,  the 

payment  of  the  sum  of  £-. ,  on  the day  of ,  in 

the  year ,  and  of  interest  for  the  same  after  the  rate  of 

£5  per  cent,  per  annum  half-yearly,  on, the day  of , 

and  the  day  of ,  without  deduction.     And  by  the 

pow  reciting  indenture,  in  order  to  facilitate  the  reconveyance 
of  the  said  hereditaments  on  or  after  the  redemption  thereof^ 
the  said  [mortgagor]  empowered  the  said  [mortgagee],  his 
executors,  administrators  and  assigns,  or  after  such  redemp^ 
tion,  (whether  the  debt  and  interest  should  be  paid  at  the 
time  thereby  appointed  or  not,)  by  deed  attested  by  one  or 
more  than  one  witness,  to  appoint  the  use  of  the  said  heredi* 
taments  in  such  manner  as  should  be  requisite  for  effecting  the 
purposes  of  such  reconveyance. '  And  Whereas  by  an  in-  ..^r  uuuttt  or 

denture  bearing  date  the day  of ,  in  the  year ,  "**"*■«•• 

and  made  between  the  said  [mortgagee],  of  the  first  part;  the 
said  [mortgagor],  of  the  second  part ;  the  said  [transferee],  of 
the  third  part ;  and  [trustees  for  transferee],  of  the  fourth 
part;  the  said  sum  of  £ secured  by  the  said  recited  in- 
denture, and  the  interest  thenceforth  to  accrue  due  thereon, 
with  all  benefit  of  the  said  recited  security  and  all  other 
securities  for  th^  same  sum  and  interest ;  also  the  said  mes* 
suages,  lands,  tenements  and  hereditaments  so  appointed  by 
the  said  recited  indenture  as  aforesaid,  with  their  appurte- 
nances, were  assigned  by  the  said  [mortgagee]  unto  the  said 
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TraDBferee  ap- 
points. 


Itransferee']^  hit  executon,  adminifltniton  and  aadgnsy  b»  to 
the  said  mm  o££  ■  ,  and  interest,  idMM>hiteIy  and  beneficially, 
and  ai  to  the  said  messuages,  lands,  tenements  and  heredita- 
ments, with  their  appurtenances,  for  the  then  uneitpired  re- 
Mdue  of  the  said  term  of  500  years,  subject  to  the  right  or 
equity  of  redemption  subsisting  by  virtue  of  the  said  recited 
indenture*  And  by  the  now  recitmg  indenture  the  said 
[pmuferee],  in  exerdae  cit  a  certain  power  given  to  the 
assigns  of  the  said  [marigage^y  by  the  said  recited  indenture, 
appointed  the  said  [trutUes  far  transferee]  to  be  trustees  for 
the  purposes  of  the  trusts  and  powers  by  the  said  recited  in- 
denture vested  in  the  said  [p^isUes  for  the  mortgagee'],  in  the 
place  of  the  last-named  trustees.  And  by  the  now  reciting 
indenture  the  said  [mortgagor]^  in  consideration  of  the  sum 
of  £  -y  then  paid  to  him  by  the  said  [transferee],  cove- 
nanted and  declared  that  the  said  recited  indenture  should 

thenceforth  stand  as  a  security  for  the  principal  sum  of  £ , 

being  the  aggregate  amount  of  the  said  sum  of  £ ad- 
vanced on  the  execution  of  the  now  reciting  indenture,  and 
the  interest  of  the  said  sum  of  £  ■  ■■  [the  aggregate  amount]. 
Now  THIS  Indehture  WITNESSETH,  that  in  consideration  of 

the  sum  of  £ ,  paid  by  the  said  [mortgagor]  to  the  said 

ftransferee],  on  the  execution  of  these  presents,  in  satisfaction 
of  all  principal  money  due  to  him  upon  the  said  recited  mort- 
gage security,  (all  interest  due  thereon  having  been  paid  by 
the  said  [mortgagor]  to  the  said  [tranrferee]  up  to,  inclusively, 
the  day  of  the  date  of  these  presents,)  The  said  [tranrferee]^ 
at  the  request  of  the  said  [mortgagor],  and  in  exercise  of  the 
aforesaid  power  of  appointment  c<xitained  in  the  said  recited 
indenture  of  the  —  day  of  — -,  [mortgagee]  Doth  appoint 
that  all  the  said  hereditaments  therein  comprised  and  thereby 
appointed  as  aforesaid,  shall  henceforth  remain,  To  such  uses 
as  the  said  [mortgagor]  shall,  by  any  deed  or  deeds,  appoint. 
Uses  to  prevent     And  in  defiuilt  of  such  appointment,  D»  the  -use  of  the  said 
Coreunt  by         [mortgagor]  and  his  assigns  for  his  life ;  And  on  the  determi- 
ili^mbi^^ncSl'''^  nation  of  his  life  estate  in  his  Ufetime,  To  the  use  of  the  said 
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[trustee  for  mortgagor']^  his  executors  and  administratorBy 
during  the  life  of,  and  in  trust  for,  the  said  [rnortgttgor'] ; 
And  on  the  determination  of  the  lastly  limited  estate.  To  the 
use  of  the  said  [mortgagor]  ^  his  heirs  and  assigns  for  ever* 
And  the  [transferee^  for  himself,  his  heirs,  executors  and 
administrators,  hereby  coTenants  .with  the  said  [mortgagor'], 
his  appointees,  heirs  and  assigns,  that  the  said  [transferee"] 
has  not  done  or  permitted  any  act,  matter  or  thing  whereby 
the  premises  hereinbefore  appointed,  or  any  part  theeof,  are, 
is  or  may  be  aliened,  incumbered,  or  prejucially  affected.  In 
Witness,  &c. 


(     368     ) 

Assurances  under  the  Statute  2  if  3  Will.  4,  e.  *l4fyfor 
abolishing  Fines  and  Recoveries.  (140) 


Siif^tntaOtng  9(tM. 


Parti  IS. 


The  ttatnte  3  &  4 
WiU.4,c74,doeii 
Dot  prekcribe 
form*  of  cooTey- 
ance. 


Effect  of  aaso- 
ranees  by  teDant 
in  tall  nnder  the 
old  law  and  the 
new  law,  stated 
and  compared. 


Under  the  old  law, 
—by  recovery, 

— by  fine. 


No.  SO. 

Conveyance,  by  Deed  of  Grant,  by  Tenant  in  Tail  in  jRe- 
mainder,  under  a  Protected  Settlement,  with  the  consent  of  the 
Protector. 

This  indenture,  made  the day  of ,  in  the 

year  of  our  Lord,  18^5,  Between  {^protector'},  of  &c.  of  the 

^  .  —   -  -  -     --      ^ — — - — . ^ 

(140)  The  above  statute  has  not  enjoined  the  observance  of  any  particular 
form  of  assurance.  The  conveyance  of  tenant  in  tail,  whatever  foim  it  may 
assume,  will  be  efiectual  to  bar  the  estate  tail,  and,  unless  there  be  a  pra- 
tector  who  vrithholds  his  consent,  to  bar  the  remainders  and  reversion,  provided 
it  would  have  been  adequate  to  pass  the  estate  of  the  tenant  in  tail,  if  that 
estate  had  been  a  legal  fee  simple,  and  provided  it  be  perfected  by  enrol- 
ment within  six  calendar  months  after  the  execution.  (Vide  tupra,  Cbap.  V.) 
But  although  no  legal  necessity  requites,  yet  convenience  suggests  the 
adoption  of  certain  appropriate  forms.  The  precedents  here  given  are  few, 
short,  and  simple ;  and  they  are  added  rather  with  the  view  of  illustrating 
the  observations  already  made  upon  the  recent  alterations  in  the  law,  {twprk^ 
Chap.  V.)  and  affording  opportunities  for  comment  upon  some  practical 
points  arising  out  of  those  alterations,  than  because  the  new  statutes  render 
it  necessary  to  make  any  material  change  in  the  ordinary  forms  of  con- 
veyancing. 

The  effect  of  the  fine  and  the  recovery  of  a  tenant  in  tail  has  already  been 
contrasted  with  the  effect  of  his  assurance  under  the  act  (twprii,^  Chap.  V.) 
but  the  points  in  which  the  old  uid  new  law  agree  or  disagree  in  principle 
wiU,  perhaps,  be  more  clearly  apprehended  from  the  following  parallel ; 
which,  to  those  at  least  who  are  not  familiar  with  the  old  learning,  ouy  be 
useful  as  an  introduction  to  the  precedents  in  the  text 

I.  UxnxB  THE  OLD  Law. — I.  The  recovery  of  a  tenant  in  tail  acquired 
a  new  fee-simple,  discharged  from  the  estate  tail  and  from  all  posterior  limi- 
tations.   2.  The  fine  of  A.,  tenant  in  tail  in  possessiorif  with  remainder  or 
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first  part ;  [tenant  in  tat/],  of  &c,  of  the  second  part ;  and 
[grantee  to  uses]^  of  &c.  of  the  third  part.     Whereas  by 

fevenion  to  B.  in  fee,  barred  the  issue  in  taU  absolutely,  and  acquired  a 

fet'drnpU  defeasible  only  by  the  remainder-man  or  ret ersioner,  to  whom  there 

remained  a  mere  right  of  action.    If  B.  afterwards  released  to  A.,  then  the   . 

light  to  the  remainder  or  reversion  was  extinguiKhed,  and  A.  had  thenceforth 

a  clear  fee-simple  founded,  in  point  of  title,  upon  the  estate  tail.    3.  The 

fine  of  A.,  tenant  in  tail  {»  remainder,  with  remainder  over  or  reveision  to 

B.  in  fee,  baned  the  issue  in  tail  absolutely,  and  acquired  a/M  determinable 

on  failure  of  such  issue,  (or,  in  the  language  of  the  boolu,  a  base  fee,}  but 

did  not  divest  or  displace  the  remainder  or  reversion,  which,  therefore,  con- 

tinned  to  subust  as  an  crtatr  expectant  on  the  determinable  fee.  (a)    If  by 

any  means  the  remainder  or  reversion  of  B.  afterwards  became  vested  in  A., 

then  the  determinable  fee  merged  in  the  remainder  or  reversion,  and  A.  had, 

tiienceforth,  a  clear  fee-simple  founded,  in  point  of  title,  on  the  remainder  or 

reversion.    4.  The  fine  of  A.,  tenant  in  tail,  whether  seised  in  possession  or 

not,  with  the  remainder  or  reversion  in  fee  in  himself,  was  attended  with  the 

same  result  as  in  the  last  example,  namely,  a  fee-simple  fdunded,  in  pointy 

of  title,  on  the  remainder  or  reversion. — In  each  of  the  three  last  positions, 

it  is  assumed  that  the  fine  was  in  fee  and  with  proclamations. 

II.  Undbr  TBI  NEW  Law.— 1.  Where  A.,  tenant  in  tail,  there  being  a  Under  ibe  atw 

protector  of  the  settlement,  makes  an  assurance  under  the  act,  with  the  con-   ** 

'^  .  with  eoQMiit  of 

sent  of  the  protector,  the  assurance  confers  a  new  fee-simple,  discharged  proiector, 
from  the  estate  tail,  and  from  all  posterior  limitations.    2.  Where  A.,  — withoot  eoiueiit 
tenant  in  tail,  whether  in  possession  or  not,  with  remainder  or  reversion  to      ^    ^    • 
B.  in  fee,  there  being  a  protector  of  die  settlement,  makes  an  assurance 
under  the  act,  which,  by  reason  of  the  non-consent  of  the  protector,  is 
insufficient  to  bar  the  remainder  or  reversbn,  the  assurance  bars  the  issue  in 
tail,  and  acquires  a  fee  determinable  on  failure  of  such  issue,  but  does  not 
divett  or  displace  the  remainder  or  reversion,  which,  therefore,  continues  to 
•ubsist  as  an  estate  expectant  on  the  determinable  fee.  If,  by  any  means,  the 
remainder  or  reversion  of  B.  afterwards  becomes  vested  in  A.,  the  deter- 
minable fee  does  not  merge  in  the  remainder  or  reversion,  as,  upon  oidinary 
principles,  it  would  do,  but  is  enlarged  by  the  express  provisions  of  the  act, 
and  A.  has  thenceforth  a  clear  fee-simple  founded,  in  point  of  title,  upon 
the  estate  tail.    3.  Where  A.,  tenant  in  tail,  whether  in  possession  or  not,  •-tliere  being  m 
with  the  reminder  or  reversion  in  fee  in  himself  (in  which  case  there  is 
no  protector  of  the  settlement)  making  an  assurance  under  the  act,  the  result 
will  be  the  same  as  in  the  last  example,  namely,  a  fee-simple  gained  by  tbt 

(a)  See  2  Prest.  Conv,  275. 

a  B 
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Rbcitam,  vuFtue  of  the  last  will  and  testament  of  [ testator* s  name  and 

— of  will,  cretting  *- 

leuancy  for  life,     description],  deceased,  duly  executed  for  passing  freehold 
uii,  remaiDden     estates,  hearing  date  the day  of ,  in  the  year , 


over. 


and  proved  oor  the  — ^  day  of ,  in  the  same  year,  in  the 

eDlargement  of  th«  determinable  fee,  and,  consequently,  founded,  in  point 
of  title,  upon  the  estate  tail. — ^Thus,  under  the  new  law,  the  estate  acquired 
will  always  be,  either  the  clear  fee  simple,  or  a  fee  determinable  on  £silure 
of  the  issue  in  tail  and  having  the  quality  of  a  particular  estate,  on  which  an 
actual  estate  in  remainder  or  reversion  may  be  dependent  or  expectant,  as 
distinguished  from  a  fee- simple  defeasible,  which  left  merely  a  naked  right 
to  be  asserted  by  a  real  action*     The  distinction  is  important  in  practice, 
inasmuch  as  the  estate  of  the  remainder-man  or  reversioner  is  alienable 
inter  vivot  and  devisable,  while  the  bare  right  was  only  descendible.    To 
the  particular  estate  thus  created,  the  legislature  has  ascribed,  not  merely 
exemption  from  liability  to  merge  in  the  expectant  fee,  but  the  capacity  of 
absorbing,  or  rather  of  excluding  by  its  expansion,  that  fee.    Under  the 
old  law,  theie  was  an  extinction  of  the  right  of  the  remainder-man  or  rever- 
sioner in  the  otherwise  defeasible  fee-simple ;  there  was  a  merger  of  the 
determinable  fee  in  the  estate  of  the  remainder-man  or  reversioner :  while, 
under  the  new  law,  there  is  a  merger  (or  what  is,  in  the  result,  equivalent 
to  a  merger,)  of  the  estate  of  the  remainder-man  or  reversioner  in  the  deter- 
minable fee. — In  the  examples  above  proposed,  it  must  be  assumed  that  the 
remainder  or  reversion  in  fee  is  immediately  expectant  upon  the  estate  tail. 

An  estate  tail  In  It  cannot  be  certainly  inferred  from  the  existence  or  non-existence  of 

poaseMion  may  ^ 

iM  nnder  protec-     a  protector  that  the  estate  tail  is  in  possession  or  in  remainder.    Thus,  if  A. 

verwo,  tenant  for  life,  remainder  to  B.  in  tail,  remainder  over,  surrender,  (not  as 

protector,  expressly  consenting  to  the  alienation  of  tenant  in  tail,^  hb  life 
estate  to  B.,  the  estate  tail  of  B.  will  be  reduced  into  possession,  but  A.  will 
continue  protector.  On  the  other  hand,  if  A.,  tenant  for  the  life  of  B.,  re- 
mainder to  C.  in  tail,  remainder  over,  die,  the  protectorship  will  determine, 
yet  C.  will  continue  to  be  tenant  in  tail  in  remainder. — {Vide  supra. 

Power  of  appoiot-  Chap.  V.)    With  respect  to  the  appointment  of  a  special  protector,  (ifc.) 

a  power  oitubtti-    the  power  given  by  the  Act  is  a  power  of  siibstitutum  only,  which  does  not 

autliorise  the  creation  of  a  protectorship  where  none  would  otherwise  exiaL 
For  this  purpose  the  period  of  a  life  or  lives  in  being  and  twenty-one 
years,  during  which  period  the  remainders  may  be  protected  by  the  ordinary 
limitations  in  strict  settlement,  cannot  be  taken  as  an  absolute  or  abstract 
period. 
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Prerogative  Court  of  the  Archbishop  of  Canterbury,  the  said 

l^protectar]  is  now  tenant  for  life  in  possession  of  the  manors* 

advowsons^  messuages,  lands,  tenements,  tithes  and  heredita-^ 

ments  hereinafter  described,  with  remainder  to  trustees  and 

their  heirs,  during  the  life  of  the  said  Iprotector]^  upon  trust 

to  preserve  contingent  remainders,  with  remainder  to  the  said 

[tenant  m  <ai^],  as  the  only  son  of  the  said  [protector]^  in 

tail  male,  with  remainders  over.  (141)    Now  this  Indenture  Txstatvm. 

WITNESSETH,  that  in  order  (142)    to  defeat  the  estate  tail 

now  vested  in  the  said  [tetiarU  in  taW]  by  virtue  of  the  said  Object  or  annr> 

will,  in  the  hereditaments  hereinafter  granted,  or  intended  so 

to  be,  and  all  estates,  powers,  rights  and  interest  limited  to 

take  effect  after  the  determination  or  in  defeasance  of  such 

estate  tail,  and  to  limit  the  fee  simple  of  the  same  heredita-  Tenant  in  uui, 

ments  in  remainder  immediately  expectant  on  the  decease  of  or  the  prouct!wl 

the  said  [protector],  to  the  uses  and  in  the  manner  hereinafter  ^^* 

expressed  or  referred  to.    The  said  [tenant  in  taif],  with  the 


(141)  If  the  immediale  remainder  in  fee  were  limited  to  the  son,  the  con-  Conaent  or  pio- 
sent  of  the  protector  would  be  unnecessary. — Vide  suprH,  Chap.  V.  necestary. 

(142)  Even  in  the  absence  of  an  express  indication  of  the  purpose  of  the  Resnlting  nse  or 
grantor,  the  con?eyance  will  operate  to  discharge  the  feiDd  from  the  intail  rce  simple, 
and  remainders ;  and  in  the  absence  of  an  express  limitation  of  the  use,  or 

of  an  express  disposition  exhausting  the  use,  the  resulting  use  (if  not  re- 
butted)  will  be  in  fee-simple;  just  as  the  use  of  a  recoveiy  suffered  by 
tenant  in  tail  resulted  for  a  new  estate  in  fee-simple.  So,  if  the  conveyance 
be  made  unto  and  to  the  use  of  a  third  person  in  fee,  without  disposing,  or 
without  completely  diiposing  of  the  beneficial  interest,  the  resulting  trust 
will  be  of  the  fee-simple.  But  though  it  is  clear  that  the  e&tate  tail  and 
remainders  may  be  effectually  destroyed  by  an  assurance  absolutely  silent  in 
regard  to  its  object,  still  it  is  proper  to  declare  the  intention,  which  may  be 
done  either  by  inserting  the  words  "  in  order,"  &e.,  as  introductoiy  to  the 
operative  part  of  the  assurance,  according  to  the  old  form  of  a  recovery  deed, 
or  by  inserting  the  words  '*  discharged  from  the  estate  tail,  &c.  and  all 
estates,  &c.  limited,"  &c..  at  the  close  of  the  habendum.  (Vide  infr^. 
No.  31.)  To  refer  to  the  Fine  and  Recovery  act,  which  is  not  merely  a 
**  public,"  but  a  notorious  act,  seems  to  be  altogether  superfluous, 

B  B  ^ 
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consent  (14S)  of  the  said  {jfroiecior,"]  as  protector  of  the  settle- 
ment creating  the  said  estate  tail,  Hath  granted  (144)  andooa- 
finned,  and  hy  these  presents  Doth  grant  and  confirm  unto 
the  said  [graittee]  and  his  heirs,  All  [^parceUi],  of  all  which 
hereditaments  hereinbefore  described,  the  said  [te$iator]  was 
seised  in  fee  simple  at  the  time  of  the  making  and  publishing 
of  his  said  will ;  And  also  all  other  the  manors,  advowsons, 
messuages,  lands,  tenements,  tithes  and  hereditaments  of 
which  the  said  [tenant  m  tail]  is  now  tenant  in  tail  by  virtue 
of  the  said  recited  will,  together  with  all  the  rights,  memben. 
and  appurtenances  to  the  said  hereditaments  belonging  or 
appertaining ;  And  all  the  estate,  right,  title  and  interest  of 
the  said  [tenant  in  tait]  in  or  to  the  said  hereditaments  and 
Habb«»uh,  every  part  thereof,  in  remainder  expectant  as  aforesaid.  To 
— logreniMiAiiBe.  HAVE  AND  TO  HOLD  the  Said  manors,  advowsons,  messuages, 

lands,  tenements,  tithes  and  hereditaments  hereby  granted  or 
intended  so  to  be,  with  their  appurtenances,  unto  the  said 


Torach  ucsM      [grontee^^  and  his  heirs  for  ever  ;   Nevertheless  to  such  uses^ 
nant  ia  lau  shall     for  such  estatcs  intents  and  purposes,  and  in  such  manner  as 

Joioily  appoiat, 

aad  in  defeait  of    the  said  [ptotector  and  tenant  in  taU\  by  anv  deed  or  deeds  to 

4pp0lBtlll»Dt,  ^  J'       ^  . 

be  executed  by  them  in  the  presence  of,  and  attested  by  one 
or  more  than  one  witness,  shall  jointly  appoint ;  And  in  de* 
fault  of  such  appointment,  and  subject  to  the  said  power  of 
tbt  old  MM.   appointment,  To   the  uses,  for  the  estates,  and  with  and 


Proccccor  need  (143)  If  the  InteQtion  be  to  pess  the  estate  of  the  protector,  then  he 

Bol  eonTey.  .  .  ....,., 

mnet  of  course  be  a  coiueytng  pwly ;  otherwise  be  will  merely  eamMmU 

{Vide,  ii^h.  No.  31.) 

Tcoaet  la  tail  la         (144)  As  a  remaxiider  in  fee  lies  in  grant,  the  adoption  of  a  lease  and  re- 

jaaialadftr  aiay 

0out9j  ^  grtua,   lease  would  be  Justifiable  only  as  providiog  against  the  posnble  efent  of 

the  prior  estate  for  life  having  determined  by  forfeiture  or  otherwise.  The 
insertion  of  a  nominal  pecuniary  consideration  would  xeoder  the  deed, 
(though  inroUed  after  six  lunar  months,  if  inroUed  within  six  cnkmdmr 
months  from  the  execution,  8  &  4  Will.  4,  c.  74,  s.  41,)  efiectual  as  a  bar- 
pin  and  sale,  but  operating  as  such  the  uses  expressed  would  be  void  as 
legal  limitations,  andit  would  be  necessary  to  obtain  a  reconveyance  from  the 
bargainee,  ia  whom  the  legal  fee  would  be  executed.    (  Vidt  infr^,  n.  ISO.) 
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subject  to  the  powers,  provisions,  and  declarations,  which 
immediately  before  the  execution  of  these  presents  were 
subsisting  or  capable  of  taking  effect  concerning  the  same.(  1 45) 
In  Witness,  &c. 


No.  81. 

Conveyance  by  Lease  and  Release,  by  Protector ^  Tenant 
for  Life,  and  his  Son,  Tenant  in  Tail  in  Remainder. 

This  Indenture,  made  the day  of ,  in  the  year  PMtiet. 

.of  our  Lord  1834,  Between  [protector'],  of  &c.  of  the  first 
part,  [tewtnt  in  tail],  of  &c.  of  the  second  part,  and  [releasee], 
of  &c.  of  the  third  part.     Whereas  by  indentures  of  lease  Rbcitau, 

—of  tetilemeDt  ob 

and   release  and  settlement,  bearing  date   respectively  the  mtrriag*  or  um 

*  .  ^  .  father  and  motlwr 

and days  of ,  in  the  year ,  the  indenture  «'  t^auA  in  tau. 

of  release  and  settlement  being  made  between  [father  of  pro^ 

^tector],  and  the  said  [protector],  of  the  first  part,  [wife  of 

protector],  of  the  second  part,  [trtistees  to  preserve  contingent 
remainders],  of  the  third  part,  and  [trustees  of  term],  of  the 
fourth  part,  and  being  the  settlement  made  in  contemplation 
of  the  marriage  of  the  said  [protector,]  with  the  said  [wife  of 

.protector],  the  manors,  messuages,  lands,  tenements,  and  here- 
diaments  hereinafVer  described,  and  hereby  released  or  intend- 
ed so  to  be,  with  their  appurtenances,  were  settled  from  and 
after  the  solemnization  of  the  said  then  intended  marriage,  To 
certain  uses  for  securing  to  the  said  [protector]  and  his  assigns, 
during  the  joint  lives  of  himself  and  the  said   [protector's 

father],  a  yearly  rent-charge  of  £ out  of  the  said  here- 

(145)  This  precedent  supposes  that  the  father  and  son  contemplate  some  Arrangement  be- 
ulterior  disposition,  to  which  t^e  assurance  now  made  is  only  a  preparatory  n^ fo'life^  uid 
step;  the  father,  therefore,  retains  his  controlling  power.    It  is  assumed  {J^iJjJJj^lilj  '**'* 
that  the  intended  disposition  may  be  effected  without  disturbing  the  life  «*tate. 
estate  of  the  father.    (  Vide  infrit.  No.  31,  and  note.)    As  the  disentailing 
assurance  must  be  inroUed,  it  may  often  be  convenient  or  desirable  to  con- 
fine it  to  the  primary  object  of  acquiring  the  dominion  over  the  fee. 
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ditaments,  with  the  usual  powers  of  distress  and  entry  for 
enforcing  pajrment  thereof,  And  subject  thereto,  to  certain 
uses  for  securing  to  the  said  [mfe  of  protectar]^  the  then  in- 
tended wife  of  the  said  Iprotector],  and  her  assigns,  for  her 
natural  life,  if  she  should  survive  her  then  intended  husband, 
the  yearly-rent  charge  of  £ out  of  the  said  heredita- 
ments with  the  usual  powers  of  distress  and  entry  for  enforc- 
ing payment  thereof,  And  subject  to  the  said  yearly  rent- 
charges,  and  the  remedies  for  the  recovery  thereof.  To  the 
use  of  the  said  [trustees  of  term],  their  executors,  adminis- 
trators^ and  assigns,  for  the  term  of  100  years  from  thence- 
forth next  ensuing,  without  impeachment  of  waste,  upon  cer- 
tain trusts  for  securing  the  said  yearly  rent-charges,  and  after 
the  expiration  or  other  sooner  determination  of  the  said  term, 
and  in  the  meantime  subject  thereto  and  to  the  trusts  thereof, 
To  the  use  of  the  said  [father  of  protector']^  and  his  assigns 
for  his  life,  without  impeachment  of  waste^  remainder  to  the 
use  of  the  said  [protector']^  and  his  assigns  for  his  life,  with- 
out impeachment  of  waste,  remainder  to  the  use  of  the  said 
[trustees  to  preserve  contingent  remainders']  and  their  heirs  for 
the  life  of  the  said  [protector'jf  upon  trust  to  support  and 
preserve  the  contingent  uses  and  estates  thereinafter  limited, 
but  to  permit  the  said  [protector']  and  his  assigns  during  htt 
life  to  receive  the  rents  and  profits  of  the  said  hereditaments, 
remainder  to  the  use  of  the  first  and  every  other  son  of  the 
said  [protector]  by  the  said  [wife  of  protector],  his  then  in- 
tended wife,  successively  in  tail  general,  remainder  or  rever- 
sion to  the  use  of  the  said  [protector],  his  heirs  and  assigns, 
-^rmvrriafc  of     And  Whereas  the  Said  marriaire  was  solemnized  in  the  parish 

father  and  mother  ^^  ' 

of  lenani  in  tail,     church  of ,  on  the day  of ,  in  the  year  — — . 

toii*nVihe"fl«tllin,  ^^^  Whereas  the  said  [tenant  in  tail]  is  the  first  son  of  the 

—hit  baptism,       a^id  marriage,  and  was  baptized  at  — ,  on  the day  of 

-deaih  of  fither,    ^  j^  jjjg  year .      And  Whereas  the  said  [father  of 

protector]  died  on  the day  of ,  in  the  year  , 

and  was  buried  at ,  on  the day  of  ,  in  the 

death  or  mother,  year ,  And  Whereas  the  said  [wife  of  protector],  the 
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wife  of  the  said  {^protector],  died  on  the day  of « in 

the  year  -— ,  and  was  buried  at ,  on  the  —  day  of 

,  in  the  same  year  leaving  the  said  [^protector,']  and  the 

said  [tenant  in  teti],  surviving  her.     And  Whereas  on  the  ^^***^,""Jj  ^^^ 
decease  of  the  said  [father  of  protector^]  the  limitation  con-  *>**«  cewed, 
tained  in  the  said  recited  indenture  of  release  and  settlement 

of  the  said  yearly  rent-charge  of  £ determined,  and  on 

the  decease  of  the  said  [wife  of  protector],  the  limitation 
therein  contained  of  the  said  yearly  rent-charge  of  £— «-» 
fidled  of  efiect,  and  by  reason  of  such  determination  and 
failure  (all  arrears  of  the  first-mentioned  yearly  rent-charge 
having  been  satisfied,)  the  said  term  of  100  years  ceased  by 
force  of  a  proviso  for  the  cesser  thereof  contained  in  the 
same  indenture.     And  Whereas  the  said  [protectar\  and  —or  the  desire  «r< 

,  ,  ,  ,  protector  and  te- 

[ienant  in  tail]  are  desirous  that  the  inheritance  in  fee  simple  n»t  in  tail  to  ac- 

.  ^        "*  *        qaire  the  fee. 

in  possession  of  the  said  manors,  messuages,  lands,  tenements, 

and  hereditaments,  shall  be  limited  to  the  uses  and  in  man^ 

ner  hereinafter  expressed.      Now  this  Indenture  Witness-  Tmtatum. 

STH,  that  in  order  to  defeat  and  destroy  all  estates  tail  of  (146) 

the  said  [ienani  in  tot/]  in  the  manors,  messuages,  lands,  tene-  Object  or  anur- 

ancc* 

ments,  and  hereditaments  hereinafter  described  or  referred 
to,  and  all  estates,  rights,  titles,  interests  and  powers  to  take 
effect  afler  the  determination  or  in  defeasance  of  such  estates 
tail,  and  in  order  to  assure  and  limit  the  inheritance  in  fee 
simple  in  possession  of  and  in  the  same  manors,  messuages, 
lands,  tenements,  and  hereditaments,  to  the  uses  and  in  man- 
ner hereinafter  expressed,  and  in  consideration  of  lOx.  paid 
by  the  said  [relessee']  to  each  of  them  the  said  [protector  and 
tenant  in  tail],  on  the  execution  of  these  presents,  the  receipt 

( i46>  The  testatum  of  a  recotery  deed  commonly  ran  thus,  "  in  order  to  ContingeDt  and 
bar  all  estates  tail  now  vetttd  (1  Prest  Conv.  142),  in  the  said,  &c.  and  all  tan^  bamble. 
remahuUrt  and  rwertiont  expectant  or  dependent  thereon,"  &c. ;  but  as  all 
estates  tail,  whether  vested  or  contingent,  {^ud  vide  iuprh,  Chap.  V.)i  or  di- 
vested and  turned  to  a  right,  are  barrable  by  an  assurance  under  the  act,  the 
word  **  of  "  is  substituted  in  the  text  for  the  expression  "  now  vested  in." 
As  to  "  remainders  aod  reversions,"  vide  infri,  note  (151). 
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Protector  and       whereof  IS  hereby  acknowledged.  The  said  [praiectar\  diui 

teiwDt  in  Uii  '  ^^      ,  u^  j 

oomey.  also  the  said  [iefuuU  in  tail]  with  the  consent  of  the  said 

[^protectar]y  as  protector  of  the  settlement  made  by  the  said 
recited  indentures,  Have  and  each  of  them  Hath  granted, 
released  and  confirmed,  And  by  these  presents  Do  and  each 

Aetui  pouenkm  of  them  DoTH  grant,  release  and  confirm  unto  the  said  [re* 

lessee]  and  his  heirs,  (in  the  actual  possession  of  the  said  ft«- 
lessee]^  now  being  by  virtue  of  a  bargain  and  sale  made  to  him 
by  the  said  [ protect<nr(l47)  and  tenofU  m  ta»f],  in  consideratioii 
of  5st  a  piece,  by  indenture  bearing  date  the  day  next  before 
the  day  of  the  date  of  these  presents,  for  one  year  computed 
from  the  day  next  before  the  day  of  the  date  of  the  said  in- 
denture of  bargain  and  sale,  and  by  force  of  the  statute  for 

Parcel*.  transferring  uses  into  possession,)  All  {^parcels]^  And  also  all 

other  the  manors,  messuages,  lands,  tenements,  and  heredita- 
ments of  which  the  said  [tenant  in  toil]  is  tenant  in  tail,  or  is 
entitled  to  be  tenant  in  tail,  by  virtue  of  the  said  recited  in- 
dentures ;  Together  with  all  the  rights^  members  and  appur- 

Aii  estate,  Ac.       tenanccs  thcrcunto  belonging  ;  And  all  the  estate,  right,  title 

and  interest  of  the  said  [protector  and  tenant  in  tail]  respec- 

H4BBMDua,        tively  therein  and  thereto;  To  have  and  to  hold  the  said 

manors,  messuages,  lands,  tenements,  hereditaments,  and  pre- 

-^toreieMeeinfce,  miscs  hereby  released  or  intended  so  to  be,  with  their  appur- 
tenances, unto  the  said  [relessee]  and  his  heirs  forever,  (fireed 
and  discharged  from  the  said  estates  tail,  and  all  estates, 
rights,  titles,  interests  and  powers  to  take  eflfect  after  the 

--to  Mch  lues  as     determination  or  in  defeasance  of  the  said  estates  tail ; )  Ne ver- 

protcclor  ann  le-  '* 

appLini,'*"  ""^^    theless.  To  such  uses,  upon  such  trusts,  for  such  intents  and 

purposes,  subject  to  such  powers  and  provisions,  and  generally 
in  such  manner,  as  the  said  [protector  and  tenant  in  tait],  by 
any  deed  or  deeds,  revocable  or  irrevocable,  to  be  executed 
by  them  in  the  presence  of  and  attested  by  one  or  more  than 
one  witness,  shall  at  any  time  or  from  time  to  time  direct  or 


Protector  need  not      (147)  When  the  protector  merely  <M>iiaentt,  his  coocunence  m  the  lease 

Join  in  lease  for  a     .  ._. .  *         ,  ^«  v 

year.  tor  a  year  is  not  necessary.    {Vide  supra,  n.  143.) 
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appoint ;  And  in  default  of  such  direction  or  appointment, 
and  subject  to  any  partial  direction  or  appointment,  (148)  To  —to  tht  ou  wm. 
such  uses,  upon  such  trusts  and  for  such  intents  and  pur- 
poses, and  with  under  and  subject  to  such  powers  and  provi- 
sions, as  were  subsisting  concerning  the  said  manors,  mes- 
suages, lands,  tenements,  hereditaments  and  premises^  by 
virtue  of  the  said  recited  indentures,  immediately  before  the 
execution  of  these  presents,  so  as  to  revive  and  restore  the  for- 
mer tide  ;  (149)  And  to,  upon,  or  for  no  other  use,  trust,  in- 
tent or  purpose  whatsoever.     In  Witness,  &c. 

(148)  If  the  estate  is  iotended  to  be  finally  unfettered,  ibe  limttatioDs  LlmlutioDs 

^  reKtoring  ihe  life 

may  be,  "  To  the  use  of  the  said  IproUetorj,  and  bis  assigns  for  his  life,  estate  and  power 

in  restoration  of  the  life  estate  limited  to  him  by  the  said  recited  indentures,  remaiDdeMii  fee 
with  the  same  powers  and  privileges  as  belonged  to  him  immediately  before  '^  ^""■^  ^  '**'• 
the  execution  of  these  presents,  and,  after  his  decease,  to  the  use  of  the 
said  [tmmnt  in  un(],  his  heirs  and  assigns  for  erer."  The  declaration 
against  dower  may  be  added  to  the  limitation  of  the  remainder,  or  the  fee 
may  be  limited  to  the  uses  to  prevent  dower,  with  the  declaration  super- 
added.    Vide  tuftrh,  Chap.  V.  and  infra,  n.  (150). 

(149)  As  the  object,  in  this  case,  is  supposed  to  be  that  of  enabling  the  ObMnratiou  on 
fitther  and  son  to  make  an  immediate  resettlement  of  the  estate  on  the  in-  proicctorrteaant 
fended  marriage  of  the  son,  the  father  and  son  are  made  to  join  in  convey-  ^  fenant  in  tail 
ing  the  fee  simple  in  possession  to  such  uses  as  they  shall  jointly  appoint,  preraratofy  to  a 
and,  subject  to  the  power,  to  the  old  uses.    If  the  estates  were  limited,  in  lon't  marriage, 
default  of  appointment,  to  the  father  for  life,  with  remainder  to  the  son  in 

fee,  and  if  ciicomstanoes  should  occur  to  prevent  the  intended  marriage  or 
the  proposed  resettlement,  the  destination  of  the  estates  might  be  very 
difierent  from  that  contemplated  by  the  parties,  or  at  least  by  the  father. 
It  is  also  assumed  that  an  immediate  provision  is  intended  to  be  made  for 
the  son,  rendering  it  necessary  to  charge  the  fetber's  life  estate,  which, 
therefore,  is  conveyed,  in  order  that  it  may  be  subjected  to  the  operation  of 
the  joint  power ;  otherwise,  it  would  be  suiBdent  that  the  ^on,  with  the  con- 
sent of  the  father,  as  protector,  should  grant  the  remainder.  (Vide  tuprik. 
No.  30.)  The  fether's  life  estate  will  be  prevented  from  merging  in  the  fee 
fay  the  interposition  of  the  estate  limited,  by  the  recited  deeds,  to  the  uustees 
to  preserve  contingent  remainders.  As  that  estate  forms  part  of  the  legal 
ownership,  it  ought,  in  order  to  complete  the  legal  title,  to  be  conveyed  to 
the  uses  of  the  intended  disentailing  deed.  But  this  is  little  regarded  in 
practice,  and  the  trustees  cannot  be  called  upon  to  convey  it  till  the  re* 
have  been  barred.    As  to  the  inrolment,  vide  infra,  n.  (156.) 
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CoNVETANCB,  6y  Lease  oiu^  Release, (150)  £y  Tenant  in  Tail 
in  Potseiaim  under  an  xavprotected  Settlement;  At*  ffije 
joining  to  extinguith  her  Dower, 

This  Indenture,  made  the  ^—  day  of ,  in  the  year 

of  our  Lord  iBSS,  Between  [tenant  tn  tai{],  of,   &c.  and 

[christian  nunte],  his  wife,  of  the  first  part;   and  [relettee 

t,  to  wet],  of.  Sic,  of  the  other  part.      Whereas  by  inden- 

aifubn  tures  of  lease  and  release,  bearing  date  respectively  the 

iiu,         and days  of ,  in  the  year ,  the  indenture 

of  release  being  made  between  [/other  of  tenant  in  tail],  of  . 
the  first  part ;  [mother  of  (enanf  in  tail\  of  the  second  part  ; 
[trwttei  to  preierve  contingent  remainders],  of  the  third  part ; 
and  [trusleet  of  term"],  of  the  fourth  part,  and  being  the  setde- 
ment  made  in  contemplation  of  the  marriage  of  the  said 

[father']  and  [mo<Aer],  which  was  solemnized  at ,  on  the 

day  of ,  in  the  year ,  the  manors,  mesauagea, 

lands  and  hereditaments  hereinafter  released  or  intended  so  to 

at  by  (1^)  Wlura  the  object  of  the  eonv?y«nce  is  to  toI  the  he  in  a  tkird 

lleltilr.'  penon,  a  bargain  and  iile  may  be  subttitnted  for  a  Icaae  and  raleaie.  Bnt 
Uie  convejaacebjbugaiDand  lale  cmnncit  reveit  ihe  esUte  in  tbe  bargainor, 
nor  give  effect  to  du  commoa  lues  to  pment  doirei  ia  lm>(iBr  of  tha  bar- 
giinee,  so  fu  St  leaat  aa  regards  the  power  of  appoinlaMnit.  (Vidnapri, 
2SG,  n.)  A  purctaiser,  indifiarent  w  to  the  power  of  appoiatiDeDl,  lod  not 
having  a  nrifi  to  whom  he  was  mirriad  an  artt/oHtht  lit  ofjiunarj,  1834, 
may  take  a  Hiaple  conTeyaoce  in  fee  bj  bai^ein  aod  lale,  with  a  declaration. 
uuler  Ihe  nawet  Act,  3  &  *  Will.  4,  c.  105,  a.  6,  excluding  dower.  The 
linlBrn-  dcclaralion  may  imnudiately  follow  die  habendum  and  be  in  Ihii  form  : — 
"  "  '  •'  And  the  uid  [  piireliiurr]  beieby  decUn*  that  no  wooiaq  manied  to  hka 
afler  ibe  1st  day  of  Jaaearj,  1834,  and  becoming  hia  widow,  iteJl  be  ao- 
litled  to  dourer  out  of  the  laid  bcreditamaati  and  piemiaai  hereby  barguned 
and  sold,"  or  in  the  form  luggealed  lyprcl.  Chap.  V.  But,  for  lonie  yean 
to  come,  io  rader  to  render  the  fact  of  marriage  dd  or  before  the  lit  of 
January,  1834,  imnuteiial  to  the  future  title,  it  will  be  better  to  insert  the 
oidiaary  uie*  to  pmrenl  dower,  ai  well  u  tlie  decUritiaa.  Bendes,  ths 
power  of  uppointBent  ii  slwaji  valuable.  On  Ihii  tnbject,  vid«  npri, 
n.(7e). 
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be^  were  limited,  from  and  after  the  solemnization  of  the  said 

then  intended  marriage,  to  the  use  of  the  sjiid  [father]  and  —to  the  father  for 

his  aaaigns  for  his  life,  with  remainder  to  the  use  of  the  said 

[trustees  to  preserveX  and  their  heirs  during  the  life  of  the  —to  tmtteet  to 

preterve,  &c. 

said  {Jhther],  upon  trust  to  preserve  the  contingent  re- 
mainders thereinafter  limited,  and  after  his  decease,  to  the 
use  and  intent  that  the  said  [mother],  if  she  should  survive  —to  the  intent 

"-  .  .  that  mother  might 

the  said  [father],  and  her  assigns,  might,  during  the  remainder  receive  a  jointure 
of  her  life,  receive  out  of  the  rents  and  profits  of  the  said 

hereditaments  a  yearly  rent-charge  of  £ for  her  jointure 

and  in  bar  of  dower,  with  the  usual  powers  of  distress  and 
entry  for  enforcing  payment  thereof,  with  remainder  to  the 
use  of  the  said  [trustees  of  term],  their  executors,  administra »o  trustees  for 

600  yetn,  for 

tors  and  assigns  for  the  term  of  500  years,  to  be  computed  aecarinKjointure, 

'^  ''  ^  ^  *  and  raisiiiK  por- 

from  the  day  of  the  date  of  the  now  reciting  indenture  of  tioA«> 

release,  without  impeachment  of  waste,  upon  the  trusts  therein 

declared  for  securing  the  said  jointure-rent-charge  and  also 

for  raising  certain  gross  and  annual  sums  of  money  for  the 

portions  and  maintenance  of  the  younger  children  of  the  said 

then  intended  marriage ;  and  fVom  and  after  the  determination 

of  the  said  term  of  500  years,  and  in  the  meantime  subject 

thereto  and  to  the  trusts  thereof,  to  the  use  of  the  first  and  —to  the  snt  and 

,  -i/ti  •■!«  •.It  Other  lont  of  the 

every  other  son  successively  of  the  said  then  mtended  mar-  maniaKe  ia  tail 

riage.  in  remabder  one  after  another,  in  tail  male,  with  rerer-  "^' 

sion  to  the  use  o^  the  said  [father],  his  heirs  and  assigns  fbr  —to  father  in  fee, 

ever.     And  Whereas  the  said  [father]  died  on  the day  —or  death  or 

of ,  in  the  year ,  leaving  the  said  [mother]  his  widow,   *"'"  ^     ' 

who  is  still  living.     And  Whereas  there  was  issue  of  the  —or  state  or 
said  marriage  [two]  sons,  namely,  the  said  [tenant  m  toiZ],       *  ^' 
who  is  the  first  son  of  the  said  marriage,  and  [yoim^fr  «oii], 
also  [tno]  daughters,  namely,  [daxtghters].     And  Whereas  --that  tenant  in 
the  said  [tenant  in  taif]  attained  the  age  of  twenty-one  years  twentyone. 

on  the day  of last.     Now  this  Indenture  Wit-  Tbstatum. 

NEssETH,  that  in  order  to  defeat  the  estate  tail  of  the  said  objects  or 
[tefuint  in  tail],  by  virtue  of  the  said  recited  indentures,  in  the 
manors,  messuages,  lands  and  hereditaments,  hereinafter  de« 


ance. 
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scribed  or  referred  to,  and  all  estates,  rights,  interests,  and 
powers  to  take,  effect  after  the  determination  or  in  defea- 
sance (151)  of  such  estate  tail,  and  in  order  to  extingaish  the 
title  of  the  said  {ckfistUtn  name],  the  wife  of  the  said  [temmi 


BSkacy  ofa 
recovery 
■icared  to  ao 


the  act. 


ES'eel  ofareoo- 
rtry,  aod  of  ft« 
aabfCiintc*  a  poo 
eMcutorp  Umlla' 
tiona. 


(161)  A  lecofwy  aoqiiiied  the  fw,  dischaiged,  not  mondy  fran  ifmaindera 
and  lerenioos,  ftrictly  such,  but  aJao  fiom  encutoiy  fimiutioDs, — a  coib- 
pndiensivie  dan,  embracing  all  those  multi&rioiu  desdaations  whidi  lefose 
obedience  to  the  rales  of  the  common  law,  {vide  supri,  n.  (22),  (57)  )  and 
which,  of  course,  were  unknown  at  the  period  when  a  common  lecoTCiy 
was  first  applied  to  the  destraction  of  entails ;  yet,  by  a  liberal  constractioB 
of  the  judicature,  proceeding  on  reasons  of  policy  rather  than  principles 
of  law,  a  common  recovery  barred  or  eztingnished  them  all.  The  operatioD 
of  an  assurance  under  the  Fine  and  Recovery  Act.  (the  consent  of  the  pro- 
tector, if  any,  being  obtained,)  is,  id  these  respects,  equally  searching  and 
potent*  The  words  of  the  act,  "  estates,  &c.  to  take  efiect  after  the  deter* 
mination,  or  tn  defeatanee  of  the  estate  tail,"  which  have  been  adopted  in 
the  teat,  must  be  quadified  in  construction,  as  they  would  otherwise  com- 
prehend all  limitations  capable  of  divesting,  abridging  or  charging  the  estate 
tail.  Thus,  if  land  be  limited  to  the  use  of  A.  for  life,  with  power  of 
jointuring,  remainder  to  B.  in  tail ;  or,  to  snch  uses  as  A.  shall  appoint, 
and,  in  default  of  appointment,  to  B.  in  tail ; — the  estate  tail  is  vested, 
subject  to  be  divested,  partially  or  wholly,  by  an  eiecution  of  the  power, 
which  power  is,  therefore,  limited  in  "  defeasance  of  the  estate  tail ;"  but  a 
recovery  would  not  have  barred,  nor  will  an  assurance  under  the  act 
bar  the  power.  In  considering  the  effect  of  a  recovery,  or  of  its  substitute, 
vrith  reference  to  executory  limitations,  questions  suggest  themsdves  which 
cannot  be  satisfactorily  solved  upon  ordinary  principles,  nor  can  the  opera- 
tion of  the  assurance,  in  regard  to  such  limitations,  be  referred  to  any  sure 
and  satisfactory  test.  The  operation,  in  this  respect,  of  the  new  assurance 
must,  of  course,  be  measured  by  the  old  standard  of  the  common  recovery. 
It  should  rather  seem  that  the  courts  fell  into  the  error  of  holding  that  the 
recovery  of  tenant  in  tail  acquired  the  fee  discharged  from  the  executory 
limitation,  instead  of  holding  that  the  recovery  acquired  the  fee  defeasible, 
as  before,  by  the  executory  limitation,  or,  in  other  words,  merdy  enlarged 
the  estate  of  the  tenant  in  tail  into  a  fee-simple ;  but  leaving  him,  in  respect 
of  the  fee- simple  so  acquired,  in  the  same  plight  as  that  in  which  he  stood 
in  respect  of  the  estate  tail,  so  far  as  concerned  the  executory  limitation, — 
a  limitation  engrafted  on  the  fee  generally,  and  not  expectant  or  dependent 
on  the  estate  tail,  (luprd,  (22),  (67)).  This  error  in  prindple  is  capable  of 
producing  considerable  embarrassment. 
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in  tot/],  to  dower  (152)  out  of  the  said  manors,  messuages, 
lands  and  hereditaments,  and  to  limit  the  inheritance  in  fee- 
simple  thereof  to  the  uses  and  in  manner  hereinafler  ex- 
pressed, The  said  [tenant  in  tair\  and  [christian  name\  his  Tenant  in  taa 
Wife,  Have  and  each  of  them  Hath  granted  and  released,  and 
hy  these  presents  Do  and  each  of  them  Doth  grant  and  release  Actual  poMeadoo 
unto  the  said  [relessee]  and  his  heirs,  (in  the  actual  possession 
of  the  said  [relessee],  now  heing  hy  virtue  of  a  bargain  and 
sale  thereof  made  to  him  by  the  said  [tenant  in  taif\,  in  con- 
sideration of  5s.  by  indenture  bearing  date  the  day  next 

(152)    Vide  tuprdi.  Chap.  V.     It  may,  perhaps,  be  thought  that  the  Tb«  cIsom  cna- 
act  of  3  &  4  Will.  4,  c.  74,  s.  77,  should  have  expressly  mentioned  women  to  alien, 
dower.    But  the  express  mention  of  any  paiticular  species  of  interest,  lodged,  extcndrto 
would  not  only  have  been  a  departure  from  the  principle  on  which  the  act  ^'*'*'* 
is  framed,  and  properly  frai^ed, — that  of  employing  terms  at  once  definite 
and  comprehensive — but  have  engendered  doubts  as  to  other  species  of 
interest  not  expressly  mentioned.    There  was  no  more  reason  for  particu- 
larizing dower,  as  one  species  of  interest  which  a  married  woman  might 
release,  than  for  particularising  a  power  simply  collateral  as  one  species  of 
limitation  which  a  tenant  in  tail  might  bar.    There  cannot  b^  a  reasonable 
doubt  that  the  section  above  referred  to,  taken  in  connection  with  the  definition 
of  the  word,  "estate,"  (s.  1,)  or  even  tmaided  by  that  definition,  includes 
dower.  The  question,  therefore,  if  there  be  a  question,  must  hinge  upon  the     • 
Dower  Act,  3  &  4  Will.  4,  c.  105.  But  that  ect,  which,  after  admitting  the 
wife,  on  the  one  hand,  to  dower  out  of  estates  not  before  subject  to  dower, 
and  enabling  the  hutband,  on  the  other  hand,  to  exclude  dower  by  hit 
alienation  or  declantion,  simply  provides  (s.  14)  "  that  thit  act  shall  not 
extend  to  the  dower  of  any  widow  married  on  or  before  the  Ist  of  January,      ^ 
1834,"  and  has,  therefore,  left  the  above  enabling  section  of  the  act  of  3  £c  4^ 
Will.  4,  c.  74,  iu  regard  to  alienation  by  married  women,  wholly  untouched. 
The  argument  which  seeks  to  prove  that  a  title  to  dower  attaching  on  or 
before  the  1st  of  January,  1834,  can  neither  be  extinguished  by  the  husband 
and  wife  under  the  Fine  and  Recovery  Act,  nor  defeated  by  the  husband 
under  the  Dower  Act,  amounts  to  this — that,  if  the  Fine  and  Recovery  Act 
extended  to  dower,  yet  when  the  Dower  Act  enabled  the  husband  alone  to 
exclude  the  dower  of  a  wife  taken  after  the  1st  of  January,  1834,  it  necessa- 
rily  abrogated  the  power  conferred  upon  the  wife,  in  conjunction  with  the 
husband,  by  the  Fine  and  Recovery  Act,  of  releasing  her  title  to  dower ; 
and  that,  as  well  in  regard  to  women  whose  rights  are  within  the  Dower 
Act,  as  in  regard  to  women  whose  rights  are  expressly  excepted  out  of  it 
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All  estate,  &e. 


before  the  day  of  the  date  of  these  presents,  for  one  year 
computed  from  the  day  next  before  the  day  of  tlie  date  of 
the  said  indenture  of  bargain  and  sale»  and  by  force  of  the 
statute  for  transferring  uses  into  possession,)  All  [^parcels] 
And  also  all  other  the  manors,  messuages,  lands  and  heredita- 
ments of  which  the  said  [tenant  in  tail]  is  tenant  in  tail  by 
virtue  of  the  said  recited  indentur.es ;  Together  with  all  the 
rights,  members  and  appurtenances  to  the  said  hereditaments 
and  premises  belonging  or  appertaining :  and  all  tlie  estate, 
right,  title,  interest,  claim  and  demand  whatsoever  of  the  said 
[tenant  in  tail]^  in,  to,  out  of,  or  upon  the  said  hereditaments 
and  premises ;  To  have  and  to  hold  the  said  manors,  mes- 
suages, lands,  hereditaments,  and  premises  hereby  released  or 
intended  so  to  be,  with  their  appurtenances  (subject  to  the 

said  jointure-rent-charge   of  £ ,   limited    by  the  said 

recited  indentures  to  the  said  [mother]  for  her  life,  and 
the  powers  and  remedies  thereby  given  for  enforcing  the 
payment  thereof,  and  to  the  said  term  of  500  years  thereby 
limited  to  the  said  [trtutees  of  term],  and  the  subsisting  trusts 
To  releasee  in  fee.  thercoOf  unto  the  Said  [relessee],  and  his  heirs.  To  such 
Uses  to  prevent     uses(15d)  upou  and  foT  such  trusts  and  purposes,  and  in  such 

dower. 


Habxndom. 


(flnbject  to  reot 
charge  and  ierm.) 


Conveyance  by 
tenant  in  tail  to 
his  own  use 
sufficient. 


Conveyance  to 
OSes  by  tenant  in 
tall  having  no 
seisin. 


(153)  Although  the  estate  be  instantly  revested  in  the  tenant  in  tail,  by 
limiting  the  use  to  himself,  it  is  dear  that  he  will  acquire  a  new  ownership, 
discharged  from  the  limitations  of  the  settlement,  no  less  effectually  than  if 
he  had  so  conveyed  as  to  vest  the  estate  in  a  third  person,  and  had  after- 
wards taken  a  reconveyance. — It  is  equally  clear  that  a  conveyance  to  utet 
will  be  effectual  for  the  pui-poses  of  the  act,  notwithstanding  that  the  con- 
veying party  has  no  legal  seisin,  as  where  the  estate  tail  is  equitable,  or  has 
been  turned  to  a  right  or  absolutely  barred,  though  in  such  cases  the  assur- 
ance is  merely  formal ;  or  rather  the  assurance  proceeds  upon  the  fiction  of 
a  legal  tenancy  in  tail,  for  when  the  assurance  is  said  to  be  formal  it  is  not 
meant  that  the  form  of  a  lease  and  release,  &c.  as  settled  by  practice,  must 
be  strictly  pursued,  since  it  is  clear  that  the  act  would  be  satisfied  by  any 
instrument,  however  informal,  which,  if  the  tenant  in  tail  were  owner  of  the 
legal  estate,  would,  under  the  circumstances  of  the  title,  operate  substan- 
tially as  a  legal  conveyance.  It  has  been  shown  in  a  former  note,  (vide 
suprH,  n.  (73),)  that  the  character  of  an  assurance  is  not  determined  by  ito 
intrinsic  form  and  ostensible  purport 
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manner  as  the  said  [tenant  in  iaif]  shall  by  any  deed  or  deeds 
appoint,  and  in  default  of  appointment,  To  the  use  of  the  said 
[tenant  in  taif],  and  his  assigns,  for  his  life,  without  impeach* 
ment  of  waste,  and  immediately  after  the  determination  of  his 
estate  in  his  lifetime,  To  the  use  of  the  said  [relessee']^  his 
executors  and  administrators,  during  the  life  of  the  said 
[tenant  in  tail'\,  In  Trust  for  the  said  [tenant  in  tail]  and  his 
assigns,  And  immediately  after  the  determination  of  the 
estate  of  the  said  [relessee].  To  the  use  of  the  said  [tenant  in 
Unf},  his  heirs  and  assigns  for  ever.  (154)  In  Witness, 
&c.(155) 


(154)  Vide  iupra,  n.  (150),  as  to  adding  a  declaration  against  dower. —  EflTeet  of 

The  tenant  in  tail  may,  if  he  thinks  fit,  make  a  partial  or  limited  disposition,  ^he?Mrtiardi»- 
as  for  years  or  for  life,  thereby  barring  the  entail  to  the  extent  only  of  giving  ?<>•••'«»»«  *»>'  lenani 
efiect  to  such  disposition  ;  but  every  disposition  made  by  him,  either  of  the 
entire  fee,  or  of  an  estate  less  than  the  fee,  for  a  particular  or  limited  purpote, 
as  by  way  of  mortgage,  will  depend  for  its  effect  ultra  that  purpose  upon 
s.  21  of  the  act,  on  which  some  remarks  have  already  been  made,  (vide 
ivprii^  Chap.  V.)  A  tenant  in  tail  intending  to  make  a  mortgage  or  othei 
disposition  of  that  nature,  will  probably  be  advised  to  acquire  the  fee  by  a 
previous  assurance  under  the  act,  (yide»  upra,  n.  (145)).  If  it  be  his  wish 
that  a  mortgage  or  other  disposition  in  fee,  or  for  the  life  of  the  tenant  in  tail, 
made  for  a  limited  purpose,  should  operate  in  equity  as  a  bar  pro  tanto  only, 

h»  must  either  declare,  by  a  aparate  deed,  his  intention  to  restrain  its  opera-  ^ 

tion,  or,  what  is  the  same  thing  in  substance,  resettle  the  equity  of  redemp-  '^ 

lion  to  the  old  uses,  which  may  be  effected  by  a  short  reference  to  those 
uses,  but  as  such  resettlement  may  be  deemed  a  declaration  in  contraven- 
tion of  the  act,  it  should  likewise  be  the  subject  of  a  separate  deed. 

In  considering  this  section  of  the  act  another  point  presents  itself.    If  a  Mortgage  in  fee 
tenant  in  tail  suffered  a  recovery  and  limited  the  use  to  a  mortgagee  in  fee,  not  be  condiiioned 
with  a  condition  avoiding  the  limitation  on  payment  of  the  money  at  a.  '^  ^^  ^^ 
given  time,  it  is  clear  that,  on  performance  of  the  condition,  the  fee-simple 
gained  by  the  recovery  vested  in  the  tenant  in  tail ;  but  where  a  tenant  in 
tail  makes  an  assurance  under  the  act,  conditioned  to  be  void  in  toto  on  a 
given  act  or  event,  it  should  seem  that,  after  performance  of  the  condition, 
nothing  would  remain  to  operate  upon  the  entail,  and  that  therefore  a  mort- 
gage in  fee  intended  to  work  an  absolute  bar  should  not  be  so  conditioned, 
but  that  the  proviso  for  redemption  should  direct  a  reconveyance. 

(155)  The  lease  and  release  must  be  inrolled  in  the  Cpurt  of  Chancery  Inroiment  and 

acknowledgii.eot 


384 


ASSURAlfCES  UNDER  THE  STATUTE 


No.  33. 

Conveyance,  by  Deed  of  Gkajxt 9  by  a  Tenant  in  Tailin  Re^ 
mainder,  under  a  protected  Settlement,  nnthout  the  Consent  of 
the  Protector;  with  a  Covenant  to  perfect  the  'I'Ule  at  a 
fiUure  period* 

This  Indenture,  made  the day  of ,  in  the  year  of 

our  Lord  1835,  Between  [tenant  in  tair\,  of,  &:c.  of  the  one 

part,  and  [purchaser],  of,  &c.  of  the  other  part.     Whereas 

f^'hoid' ctiiaiet'tu  under  the  last  will  and  testament  of  [testator's  name  and 

oiM  for  lifCf 

—to  grenior  lo      description"],  deceased,  bearing  date  the day  of ,  in 

tall, 

— to  «no(lier  in 

Uil, 

— ^to  grantor  lo 
ftt. 


Paitiet. 


Rboitali, 

— orwUl»dcTl*iiic 


the  year 


duly  executed  for  passing  freehold  estates, 


contract  for 


Mle, 


and  proved  in  the  Prerogative  Court  of  the  Archbishop  of 

Canterbury,  on  the  day  of ,  in  the  year  , 

[protector],  of,  &c.  is  seised  in  possession  of  the  messuage 
or  tenement  and  hereditaments  hereinafter  described,  and 
hereby  granted,  or  intended  so  to  be,  with  the  appurtenances, 
for  his  life,  with  remainder  to  the  said  [tenant  in  taif]  and 
the  heirs  of  his  body,  with  remainder  to  [remainder-man] 
and  the  heirs  of  his  body,  with  remainder  to  the  said  [tenant 
in  tail],  his  heirs  and  assigns  for  ever.  And  Whereas  the 
said  [tenant  in  tail]  has  issue  [number]  children  now  living, 
fl9xaf^y,  [names  of  children]:  (XS^)  And  Whereas  the  said 


within  six  calendar  months  after  the  execution,  in  order  to  be  effectoa]  as  a 
bar  to  the  estate  tail,  (vid«  fupr«l.  Chap.  V.)  and  the  release  must  be  ac- 
knowledged before  a  judge  or  a  master  in  chancery,  &c.  in  order  to  be 
effectual  as  a  release  of  the  dower  (t6.).  For  forms  of  memorandam  of 
acknowledgment,  certificate  of  acknowledgment,  and  aifidaTit,  vidB  imfiu, 
p.  409,  410.  A  purchaser  or  mortgagee  cannot  safely  pay  his  money  till 
the  assurance  of  tenant  in  tail  is  inroUed,  nor  without  having  ascertained  by 
search  that  no  previous  assurance  has  been  inrolled,  for  pxiority  is  given 
to  the  assurance  first  inrolled,  (vide  tuprk.  Chap.  V.) 
Bflfect  of  ^unt-  (156)  This  fact  is  recited  because  during  the  existence  of  issue  in  tail,  the 

ttiTof  a  protected  enjoyment  of  the  purchaser  under  this  assurance  will  be  secure,  as  its  e£fect 
JSt'SSSitT*****    '^  J»  to  convey  a  fee  determinable  on  the  fcilure  of  such  issue.    After 

the  making  of  the  assurance,  the  tenant  in  tail  and  his  issue  will  retain 


iDrolnent  gives 
priority. 
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[tenant  in  taif]  has  contracted  with  the  said  [purchaser]  for 
the  sale  (157)  to  him  of  the  remainder  in  fee  simple  immedi- 
ately expectant  on  the  decease  of  the  said  [tenant  for  life]  in 
the  said  messuage  or  tenement  and  hereditaments,  with  the 

appurtenances,  at  the  price  of  £ :  And  Whereas  the  ^llJiio?*!Snnrtf 

said  [tenant  in  tail]  cannot  obtain  the  consent  of  the  said  ^  obtained, 

[tenant  for  Ufe]^  as  protector  of  the  settlement  made  by  the 

said  will  to  the  alienation  of  the  said  remainder  in  fee,  but  -^^  «Breemeiit  to 

'  accept  convey- 

the  said  [purchaser]  has  agreed  to  accept  a  conveyance  (158)  "^u^nJ*""* 
from  the  said  [tenant  in  tail]  without  such  consent,  on  his  ^iVihe'uue/**'" 
entering  into  a  covenant  (159)  that  he  or  his  issue  will  perfect 


only  the  bare,  unproductive  and  unalienable  right  of  perfecting  the  title  of 

the  purchaser  by  an  assurance  under  the  act,  to  be  made  either  during  the 

protectorship,  with  the  consent  of  the  protector,  or  after  the  protectorship 

shall  determine  (vide  infr^.  No.  34) ;  meanwhile  the  purchaser  will  be  en-  EnUrgement  of 

titled  to  a  "  base  fee,"  which  he  may  alien  by  deed  or  will,  and  which,  if  ^"^  '^' 

it  should  become  united  in  him  with  the  immediate  remainder  in  fee,  by 

failure  of  the  mesne  remainder  in  tail,  expectant  on  the  estate  tail  of  the 

vendor,  would  be  enlarged  (vide  swprh.  Chap.  V.)  into  a  fee  simple. 

(157)  It  mast  be  borne  in  mind  that  equity  extends  its  peculiar  protection  Salet,  &c  bj 
to  heirs  expectant,  and  persons  standing  in  that  relation,  by  relieving  against  expecunt. 
their  improvident  contracts,  and  consequently  that  all  dealings  with  re- 
mainder-men in  tail  must  be  open  to  equitable  scrutiny. 

(158)  The  distinction  which  existed  under  the  old  law  between  the  oper-  AMnraoce  oDder 
ation  of  thefioe  with  proclamations,  and  of  the  recovery  of  a  tenant  in  tail,  }at^*io*ii'reco- 
the  fonner  barring  the  issue  in  tail  only,  the  latter  barring  as  well  the  issue  ^^ry.  nnien  made 
in  tail  as  every  ulterior  claimant,  is  abolished  with  the  assurances  them-  sent  or  the  pro* 
selves*  except  that  the  substituted  assurance  of  a  tenant  in  tail  under  a 

protected  settlement,  made  without  the  eonaent  of  the  protector,  is  so  far 
assimilated  to  the  operatioa  of  the  fine,  that  it  will  not  confer  a  title  as 
against  any  estate  or  interest  limited  to  take  effect  after  or  in  defeasance  of 
the  estate  tail,  and  to  which  the  tenant  in  tail  is  not  himself  entitled.  With 
this  single  exception,  the  substituted  assurance  will  produce  the  full  effect 
of  a  recovery,  as  a  bar  to  estates  tail  and  remainders. 

(159)  This  covenant  will  not  be  of  any  force  to  bind  the  issue  in  tail  or  inoe  awl  rc- 
Ihe  remainder-men.    (Vide  tuprh.  Chap.  V.)    So  far  as  regards  their  acts,  anaffected  by 
it  sounds  merely  in  damages  against  the  covenantor.    In  aid  of  the  covenant,  leM^TilTufi!*' 

c  c 
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Tenwt  In  I  ail 
greats. 


TcsTATuif.  the  title  of  the  said  [^purchaser]  to  the  said  remainder  :  Now 

THIS  Indenture  Witnesseth,  that  in  pursuance  of  the  said 

recited  contract,  and  in  consideration  of  the  sum  of  £ ^f 

of  lawful  British  money  paid  by  the  said  [jpurchaser]  to  the 
said  [tenant  in  tail],  on  the  execution  of  these  presents,  the 
receipt  of  which  sum  the  said  [tenant  in  tail]  hereby  ac- 
knowledges, and  therefrom  releases  and  discharges  the  said 
[purchaser],  his  heirs,  executors,  admin isti'a tors  and  assigns. 
The  said  [tenant  in  tail],  in  order  as  well  to  defeat  his  estate 
tail  under  the  said  will  in  the  said  messuage  or  tenement  and 
hereditaments,  and  pass  a  base  fee  (160)  in  remainder  imme- 
diately expectant  on  the  decease  of  the  said  [tenant  far  life], 
as  also  to  pass  his  ultimate  remainder  in  fee  simple  under 
the  aforesaid  limitation  to  him,  his  heirs  and  assigns,  Hath 
granted  (161)  and  conveyed,  and  by  these  presents  Doth  grant 
and  convey  unto  the  said  [purchaser],  his  heirs  and  assigns. 
All  [parcels],  Together  with  all  the  rights,  members  and  ap- 
pui^tenances  thereunto  belonging ;  And  also  all  the  estate^ 
right,  title  and  interest  of  the  said  [tenant  in  tail],  in  or  to 
the  said  hereditaments  and  premises ;  To  have  and  to  hold 
the  said  messuage  or  tenement,  hereditaments  and  premises 
hereby  granted  or  intended  so  to  be,  with  their  appurte- 
nances, unto  and  to  the  use(16£)  of  the  said  [purchtuer],  his 

—to  porebuer  io    heirs  and  assigns,  Subject  to  the  estate  for  life  of  the  said 

[protector],  and  the  estates,  rights,  interests  and  powers,  to 
take  effect  after  the  determination  or  in  defeasance  of  the 
estate  tail  of  the  said  [tenant  in  tail],  other  than  the  ultimate 


Parevls. 

All  eiUte»  &c. 

Uabbmodii. 


a  portion  of  the  puichftse-iDoney  maybeimpouDded  in  the  nainet  of  trustees, 
to  be  transferred  to  the  tenant  in  tail  or  his  issue,  on  completion  of  the  title. 
Vide  infrit,  No.  34,  by  which  this  covenant  is  specifically  performed. 

(160)  Vide  iujn^.  Chap.  V. 

(161)  5uj)fd,  No.  30. 

SaggetUoB  In  (^62)  When  a  valuable  conBideration  is  eipresaed,  and  uses  are  to  be 

rcfsrd  toconv^.   i^Q^ited  upon  the  seisin  of  the  grantee,  it  may  be  prudent  to  insert  ihe 
vMi.  words  "  by  way  of  grant  at  the  common  lawj  and  not  of  bargain  and  sale,** 

immediately  before  the  operative  words.    Vide  ftiprd,  n.  (150). 
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TemiEunder  so  limited  to  him,  his  heirs  and  assigns,  as  afore- 
said. And  the  said  [tenant  in  taif]^  for  himself,  his  heirs,  Covenantt  bv 
executors  and  administrators,  hereby  covenants  and  agrees 
with  the  said  Ipurchaser]^  his  heirs,  executors,  administrators 
and  assigns ;  that,  notwithstanding  any  act,  matter  or  thing 
done  or  permitted  by  the  said  [tenant  in  tail],  or  by  the  said 
{devisor]^  or  any  person  or  persons  claiming  through  or  under 
him  to  the  contrary,  the  said  [tenant  in  taiT]  is  now  well  en*-  — tb«t  he  u  cm- 

"^  tilled  to  rt- 

titled  to  the  said  messuage  or  tenement,  hereditaments  and  mainders 
premises,  with  their  appurtenances,  for  an  estate  tail  in  re- 
mainder expectant  as  aforesaid,  with  such  remainders  over 
as  aforesaid;  and  also  that  notwithstanding  any  such  act,  —that be hn 

right  to  eoBTeys 

matter  or  thing  as  aforesaid,  the  said  [tenant  in  tail]  now 
has  in  himself  good  right  by  these  presents  to  grant  or  other- 
wise assure  the  said  messuage  or  tenement,  hereditaments 
and  premises,  with  their  appurtenances,  in  manner  aforesaid ; 
And  also  that  the  same  messuaire  or  tenement,  hereditaments  —for  peteeabie 

enjoyment; 

and  premises  shall  or  may  be  peaceably  and  quietly  held, 
enjoyed  and  disposed  of  accordingly,  without  any  eviction, 
interruption  or  denial  from  or  by  the  said  [tenant  in  toi/],  or 
any  person  or  persons  rightfully  claiming  or  to  claim  any  es- 
tate, right,  title  or  interest,  at  law  or  in  equity,  through^ 
under  or  in  trust  for  him,  or  through  or  under  the  said  [de*- 
visor])  Free  and  clear,  or  by  the  said  [tenant  in  toif],  his  — forftreedom 
heirs,  executors  or  administrators,  effectually  kept  indemni-  bnncu} 
fied  from  or  against  all  former  or  other  estates,  rights,  titles, 
charges  and  incumbrances  created  or  occasioned  by  the  said 
[tenant  in  toif]  or  the  said  [devisor]  or  any  person  or  persona 
claiming  or  to  claim  through,  under  or  in  trust  for  the  said 
[tenant  in  fat/],  or  through  or  under  the  said  [devisor],  or  by 
•the  act,  default,  privity  or  procurement  of  either  of  them ; 
(except  the  estates,  rights,  interests  and  powers,  subject  to 
which  the  said  hereditaments  and  premises  are  hereinbefore 
granted  or  intended  so  to  be) ;  And  also,  that  the  paid  [fe-  —for  fbribcr  u- 
nant  in  tot/],  and  every  person  having  or  rightfully  claiming 
or  to  claim  any  estate,  right,  title  or  interest,  at  law  or  in 

c  c  2 
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equity,  through,  under  or  in  trust  for  him,  or  through  or 
under  the  said  [demsor],  (except  claimants  in  respect  of  the 
estates,  rights,  ioteresta  and  powers  subject  to  which  the  said 
hereditaments  and  premises  are  hereinbefore  granted  or  in* 
tended  so  to  be),  will  at  any  time  or  times  hereafter,  at  the 
request  and  costs  of  the  said  {^purckaser]^  his  heirs  or  as- 
signs, do  and  execute  every  such  act,  deed,  conveyanoe.  or 
assurance  in  the  law  whatsoever,  for  more  effectually  or  sa- 
tisfactorily granting,  confirming  or  otherwise  assuring  the 
said  messuage  or  tenement  and  faereditameots  and  premises, 
with  the  appurtenances,  according  to  the  true  intent  of  the 
grant  hereinbefore  contained,  as  by  the  said  {^purchaser]^  hh 
heirs  or  assigns,  or  his  or  their  counsel  in  the  law,  shall  be 
reasonably  advised  and  required,  and  as  shall  be  tendered  to 
—10  perfect  title,  be  douc  or  exccutcd.     And  moreover  that  the  said  [tefumt  m 

tail]y  or  his  issue  in  tail,  will  or  shall,  when  enabled  or  com- 
petent in  this  behalf,  at  the  request  of  the  said  [^purchaser]^ 
his  heirs  or  assigns,  but  at  the  costs  of  the  said  [tefunU  m 
.tot/],  his  executors  or  administrators,  do  and  execute  such 
acts,  deeds  and  assurances  for  effectually  defeating  all  es- 
■lates,  rights,  interest*  and  powers,  to  take  effect  after  the 
^deternnnatipn  or  .in  defeasance  of  the  estate  tail  of  the  said 
[^tenant  in  taif]  in  the  said  messuage  or  tenement,  heredita- 
ments and  premises  hereby  granted,  or  intended  so  to  be, 
and  perfecting  the  title  of  the  said  [^purchaser],  his  heirs  or 
assigns,  to  the  inheritance  in  fee  simple  of  and  in  the  same 
messuage  or  tenement,  hereditaments  and  premises,  either  in 
possession,  or,  as  the  case  may  be,  in  remainder  immediately 
expectant  on  the  decease  of  the  said  [tenant  for  life],  a»  the 
said  [purchager],  his  heirs  or  assigns,  or  his  or  their  couosd 
in  the  law  shall  reasonable  require  or  advise.  In  Witness, 
&c.  (163) 


(163)  Afl  to  inrolment,  vith  «upra,  Chap.  V.  and  d.  (155). 
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No.  34. 

Conveyance,  by  Bargain  and  Sale,  by  Heir  in  Tail,  to  per* 
feet  the  Title  of  a  Purchaser  entitled  to  a  Base  Fee  under 
the  Assurance  of  the  Ancestor,  Tenant  in  Tail.  (164) 

This  Indenture,  made  the day  of  — ,  in  the  year  of  ParUet. 

our  Lord  ,  Between  [Aetr  in  tot/],  of,  &c.  of  the  one 

part,  and  [pnmer  of  base  fee],  of,  &c.  of  the  other  part. 
Whereas,  hy  indenture  of  grant,  hearing  date  the  -— —  day  rbcitals, 
of ,  in  the  year  1834^  and  made  between  [ance^^or  o/*  grant,  by  which 

....riAfl  11  •II-  ^  1  ancestor  of  iasae 

heir  tn  tail],  of  the  one  part,  and  the  said  [onner  qf  base  in  uu  conveyed  a 

foe'],  of  the  other  part,  and  inrolled  on  the day  of  — -, 

in  the  same  year,  in  the  High  Court  of  Chancery,  after  re- 
citing that  under  the  last  will  and  testament  of  [testator's 

name  and  description],  deceased,  bearing  date  the day 

of  ■ ',  in  the  year  — — -,  diily  executed  for  passing  free- 
hold estates^  and  proved  on  the  day  of  — > — ,  in  the 

year  ■  '  ,  in  the  Prerogative  Court  of  the  Archbishop  of 
Canterbury,  [tenant  for  life],  of,  &c.  was  seised  in  possession 
of  the  messuage  or  tenement  and  hereditaments  .the/eiQ  an4 
hereinafter  described,  and  thereby  granted  or  iqtended  so 
lo  be,  with  the  appurtenances,  for  his  life,  with  remainder  to 
the  said  [ance^or],  and  the  heirs  of  his  body,  with  remainder 
to  [remainder-num],  and  the  heirs  of  his  body,  with  remainder 
to  the  said  [asicestor],  his  heirs  and  assigns,  for  ever  ;  And 
also  reciting  that  the  said  [ancestor]  had  issue  [number]  chil- 
dren then  living,  namely,  the  said  [heir  in  tot/]  and  [names 
9f  the  other  children] ;  And  also  reciting  that  the  said  [an- 
cestor] had  contracted  with  the  said  [onmer  of  base  fee],  for 
the  sale  to  him  of  the  remainder  in  fee  simple  immediately 
expectant  on  the  decease  of  the  said  [tenant  for  life],  in  the 


(164)  For  an  explanation  of  the  »tate  of  the  title  to  which  diU  asiurance 
is  applicable,  and  its  nature  and  operation,  vida  tuprh,  notes  to  No.  33.  As 
to  iniolment,  vid$  sttprhg  n.  (163). 


1 


490  A8SVRANCB8  UVDXft  THB  STATUTE 

said  messuage  or  tenements  and  liereditaments»  with  the  iqp* 
purtenances,  at  the  price  of  £■  ;  And  also  reciting  that 
the  said  [ancestor]  could  not  obtain  the  consent  of  the  said 
[tenant  for  l\fe\  as  protector  of  the  settlement  made  by  the 
said  recited  will,  to  the  alienation  of  the  said  remainder  in 
fee,  but  that  the  said  [onmer  of  base  fee]j  had  agreed  to  ac- 
cept a  conveyance  from  the  said  [ancestOT]^  without  such  con-> 
sent,  on  his  entering  into  a  covenant  that  he  or  his  issue 
would  perfect  the  title  of  the  said  [onmer  of  base  fee]  to  the 
said  remainder ;  It  is  witnessed,  that  in  pursuance  of  the 
said  contract,  and  for  the  valuable  consideration  therein  men- 
tioned, the  said  [ancestor]^  in  order  as  well  to  defeat  his  estate 
tail  under  the  said  will  in  the  said  messuage  or  tenement  and 
hereditaments,  and  pass  a  base  fee  in  remainder  immediately 
expectant  on  the  decease  of  the  said  [tenant  for  Ufe]^  as  also 
to  pass  his  ultimate  remainder  in  fee  under  the  aforesaid  li- 
mitation to  him^  his  heirs  and  assigns.  Did  grant  and  con- 
vey unto  the  said  [onmer  of  base  fee],  his  heirs  and  assigns. 
All  [parcels],  with  the  appurtenances,  To  hold  the  same 
unto  and  to  the  use  of  the  said  [onmer  of  base  fee],  his  heirs 
and  assigns,  subject  to  the  estate  for  life  of  the  said  [tenant 
for  life],  and  the  estates,  rights,  interests  and  powers,  to 
take  effect  after  the  determination  or  in  defeasance  of  the 
estate  tail  of  the  said  [ancestor],  other  than  the  ultimate  re* 
inainder  so  limited  to  him,  his  heirs  and  assigns  as  aforesaid ; 
And  by  the  said  indenture  now  in  recital,  the  said  [ancestor] 
covenanted  with  the  said  [onmer  of  base  fee],  his  heirs,  exe- 
cutors, administrators  and  assigns,  that  the  said  [ancestor]^ 
or  his  issue  in  tail,  when  enabled  or  competent  in  that  behalf. 
Would  or  should,  at  the  request  of  the  said  [onmer  of  base 
fee],  his  heirs  or  assigns,  but  at  the  costs  of  the  said  [as^ 
cestor],  his  executors  or  administrators,  do  and  execute  such 
acts,  deeds,  and  assurances  for  effectually  defeating  all  es- 
tates, rights,  interests  and  powers  to  take  effect  after  the  de- 
termination or  in  defeasance  of  the  estate  tail  of  the  said  [an- 
cestor]  in  the  said  messuage  or  tenement,  hereditaments  and 
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pretntses,  thereby  granted  or  intended  so  to  be,  and  per- 
fecting the  title  of  the  said  [onmers  of  base  /ee],  his  heirs  or 
assigns,  to  the  inheritance  in  fee  simple  of  and  in  the  same 
messuage  or  tenement,  hereditaments  and  premises,  either  in 
possession,  or,  as  the  case  might  be,  in  remainder  immedi- 
ately expectant  on  the  decease  of  the  said  [tenant  for  life], 
as  by  the  said  [onmer  of  base  fee"],  his  heirs  or  assigns,  or 
his  or  their  counsel  in  the  law,  should  be  reasonably  re- 
quired or  advised.     And  Whereas  the  said  [ancestor]  died  —or  death  or 

on  the day  of ,  m  the  year ,  leaving  the  said 

[heir  in  taif},  his  only  [or  eldest]  son  and  heir  in  tail,  sur-  -of  death  or 
viving  him:  And  Whereas  the  said  [tenant  for  life"]  died  ^""^^^'^ 
on  or  about  the day  of ,  in  the  vear :  And  —**»«*  *»«*«"  *« 

-      ,     ,         .  t«il  has  coDteoted 

whereas  the  said  [heir  in  taif]  has  consented  specifically  to  <<>  perform  the 

•-      ^  -"  r  J  coveoant  of  hia 

perform  the  said  recited  covenant  entered  into  by  the  said  >a<^cstor. 
[ancestor']:  Now  therefore  this  Indenture  Witnesseth,  Tmtatum. 
that  in  consideration  of  1  Os.  paid  by  the  said  [onmer  of  base 
fee]  to  the  said  [heir  in  tail]  on  the  execution  of  these  pre- 
sents, the  receipt  whereof  is  hereby  acknowledged,  The  said  TeDant  in  uu 

bargains  and 

[heir  in  toi/],  jn  order  to  defeat  all  estates,  rights,  interests  mU** 

and  powers  limited  to  take  effect  afler  or  in  defeasance  of 

the  base  fee  into  which  the  estate  tail  of  the  said  [ancestor] 

was  converted  by  the  operation  of  the  said  recited  indenture, 

and  in  order  to  perfect  the  title  of  the  said  [owner  of  base 

fee]  to  the  inheritance  in  fee  simple  of  the  said  messuage  or 

tenement,  hereditaments  and  premises.  Hath  bargained  and 

sold,  and  by  these  presents  Doth  bargain  and  sell  unto  the 

said  [onmer  of  base  fee]  and  his  heirs.  All  the  said  messuage  Pareeis. 

or  tenement,  hereditaments  and  premises  comprised  in  the 

said  recited  indenture ;  Together  with  all  the  rights,  members 

and  appurtenances  to  the  said  hereditaments  and  premises 

belonging ;  And  all  the  estate,  right,  title  and  interest  of  All  estate,  Ac. 

the  said  [heir  in  tot/]  in  or  to  the  said  hereditaments  and 

premises ;  To  have  and  to  hold  the  said  messuage  or  tene-  Hahmbum. 

roent,  hereditaments  and  premises,  hereby  bargained  and  sold, 

or  intended  so  to  be,  with  their  appurtenances,  unto  and  to 


-w  pikUmt  In  Ae  use  of  the  said  [owner  of  hate  /«],  his  heJw  and  assigns 
c^«B.iii  by  heir  '*"'  ^^^'-  ^™*  '^^  ^^  t**'''  ^  '"'']'  *°'  *>in"elf,  his  heirs, 
BonnCTinbtnd"  cxecutors  and  administrators,  hereby  covenants  with  the  said 
[cni>ntfr  □/  hate  Jee\,  his  heirs  andassigns,  that  the  said  [Aeir 
tn  ia.\l\  has  not  done  or  permitted  ahy  act,  matter  or  thing 
whatsoever  by  which,  or  by  means  of  which,  the  said  mes- 
suage or  tenement,  hereditaments  and  premises  hereby  bar" 
gained  and  sold,  or  intended  so  to  he,  or  any  part  thereof, 
with  their  appurtenances,  are,  is,  or  may  be  aliened,  in- 
cumbered or  prejudicially  affected.     In  Witness,  &c. 


AssiONHENT  by  the  Ttnant  in  Ta\i  of  a  protected  Settlement, 
with  the  Content  of  the  Protector,  of  an  entailed  Monet/ 
Fund, 

Ptnia.  This  Indsntubb  made  the day  of ,  in  the  year  of 

our  Lord  1S34,  Between  [profec'or],  of,  &c  of  the  first  part; 

[tenant  in  Ini/],  of,  &c.  of  the  second  part ;  and  [lutignee'],  of, 

RioiriLi,  &c.  of  the  third  part.     Whereas  by  indentures  of  lease  and 

Dnmirriutuf  ibe  release  bearing  date  respectively  the  and days  of 

DC  itunt  ii  iiir,    1  in  the  year ,  the  indenture  of  release  being  made 

between  [father  of  tenant  in  tuil,  and  protector  of  the  wUle- 
menf],  of  the  first  part,  [mother  of  tenant  in  tail],  of  the  second 
part,  [trtutee*  to  preserve  contingent  remiandert],  of  the  third 
part,  and  [Inuteet  of  term"],  of  the  fourth  part,  and  being  a 
settlement  in  contemplation  of  the  marriage  afterwards 
solemnized  between  the  said  [protector^  and  [mother'],  divers 
freehold  hereditaments  were  limited,  from  and  after  the 
solemnization  of  the  said  then  intended  marriage,  to  the  use  ' 
of  the  said  [protector']  for  his  life,  with  remainder  to  the  use 
of  the  said  [trwieej  to  preserve],  and  their  heirs,  during  the 
life  of  the  said  [protector],  upon  trust  to  preserve  tlie  contin- 
gent remainders  thereinafter  limited,  and  after  his  decease 


lo  toe  UM  ana  intent  tnat  tne  saui  [motner^,  it  sue  suouid 
lurvive  the  said  [protecUn-'],  might,  during  the  remBioder  of 
her  life,  receive  out  of  the  rents  and  profits  of  the  said  here- 
ditaments, a  yearly  rent-charge  of  £ for  her  jointure  and 

in  bar  of  dower,  with  the  usual  powers  of  distress  and  entry 
for  enforcing  payment  thereof,  with  remainder  to  the  use  of 
the  said  [tnuteet  of  term],  their  executors,  administrators  and 
assigns,  for  the  term  of  £00  years,  to  be  computed  from  the 
day  of  the  date  of  the  now  reciting  indenture  of  release, 
without  impeachment  of  waste,  upon  tbe  trusts  therein  de- 
clared for  securing  the  said  rent-charge,  and  fi>r  raising  such 
gross  and  annual  sums  of  money  as  therein  are  mentioned  for 
the  pordona  and  maintenance  of  the  younger  children  of  the 
said  then  intended  marriage,  and  from  and  after  the  determi- 
nation of  the  said  term  of  500  years,  and  in  the  mean  time 
subject  thereto,  to  tbe  use  of  the  first  and  every  other  son 
successively  of  the  said  then  intended  marriage,  in  tail  male, 
with  reversion  to  the  use  of  the  said  [_protector'},  his  heirs  and 
assiinis  for  ever;  And  which  indenture  of  release  contains  a  — coBuiDint 

"  power  or  Hh  iM 

power  enabling  <he  said  [lru»l«j  to  preterve],  witli  the  consent  ticfc.mr; , 
in  writing  of  the  said  Iprotector'],  to  sell  or  exchange  the  said 
hereditaments  or  any  of  them,  and  to  receive  money  for 
equality  of  exchange,  and  also  contains  a  direction  to  invest 
the  money  to  arise  from  sales,  or  to  be  received  on  exchanges,  — nnii  diiHiiBf 
made  under  tbe  said  power,  in  the  purchase  Of  real  estates  to  'mm  uia  bi^ 
be  settled  to  the  uses  limited  by  the  same  indenture  con-  i<i'< ooi ''!>'?'^ 
cerning  the  said  bereditamenta  thereby  settled,  and  in  the  JJ™  "'^■.•J|"'"j 
mean  time  to  invest  tbe  same  money  in  the  names  of  the  said  '»»'"«'  i"  "i«i' 

'  or  on  EnortEafv; 

trustees  in  or  upon  tbe  public  stocks  or  funds  or  other 
government  securities,  or  on.  real  securities  in  the  United 
Kingdom,  and  also  contains  a  declaration  that  the  dividends, 
interest  and  yearly  produce  of  the  stocks,  funds  and  securities 
in  or  upon  which  such  investment  should  be  made,  should  be 
paid  and  applied  to  the  same  persons  and  for  the  same  pur- 
poses as  the  rents  and  profits  of  the  estates  directed  to  be 
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purchased  therewith  as  aforesaid,  would,  if  so  purchased,  be 

-.4h«t  teuot  la     payable  or  applicable.     And  Whereas  the  said  [tenant  in 

•riiMrri«ge,aod     tail]  18  the  first  son  of  the  said  marriage  between  the  said 

'  [protector]  and  the  said  [mother]  now  his  wife,  and  attained 

the  age  of  twenty-one  years,  on  the day  of last, 

and  there  are  several  younger  children  of  such  marriage. 
-K>f  laletand  ex-  And  Whereas  several  sales  and  exchanges  have  been  made 
▼ettmejit  or  in  pursuance  of  the  aforesaid  power  contained  in  the  said 

money* 

recited  indenture  of  release,  and  the  monies  received  from 
such  sales  and  for  equality  of  exchange  upon  such  exchanges 
have  been  invested  in  the  names  of  the  said  [lru»lees],  partly 
in  the  public  stocks  or  funds  and  partly  on  real  securi- 
ties ;  (165)  And  the  investments  thereof  now  consist  of  the 


Mode  or  annniiiec  (^65)  The  fund  applicable  to  ihe  purchase  of  land  to  be  entailed 
conanUD^lail  of  a  ™*y  <^OD*ist  either  of  ready  money,  or  money  invested  on  securities 
f""**  ted*i*  \**  *d  ^^•'  ®'  ^^  money  to  aKse  under  a  trust  for  sale  impressed  on  real 
to  be  willed.  estate.    If  it  consist  of  money  invested,  it  matters  not  what  is  the  na- 

ture of  the  investment.  The  same  form  will  apply  to  stock,  boods,  mort- 
gages, whether  for  years  or  in  fee,  &c.  The  assignment  operates,  not  upon 
the  le^l  interest  in  the  fund  or  security,  but  merely  upon  the  equity  created 
by  the  direction  to  purchase  and  settle  the  land;  substilaiing  for  the 
equitable  right  to  an  estate  tail  in  the  land,  an  equitable  right  to  the 
absolute  property  in  the  fund.  If  the  fund  consist  of  unsold  real  estate,  not 
being  copyhold  or  leasehold  for  years,  then  it  must  l>e  operated  upon  by  one 
or  other  of  the  modes  of  assurance  adapted  to  unfetter  freehold  lands ;  if  it 
consist  of  unsold  real  estate,  being  copyhold,  the  mode  prescribed  for  barring 
the  entail  of  copyhold  lands  must  be  pursued ;  and  if  it  consist  of  chattels 
real,  i.  e.  leasehold  for  years,  an  assignment  is  the  appropriate  assurance. 
The  assignment,  as  well  in  the  case  of  the  money  as  in  the  case  of  the  lease- 
holds for  years,  must  be  by  deed  inrolled  within  six  calendar  months  after 
the  execution.  (3  &  4  Wm.  IV.  c.  74,  s.  71.)  These  distinctions  are 
attended  with  some  complexity,  but  probably  more  difficulties  presented 
themselves  on  considering  the  subject  in  all  its  beiarings,  than  occur  upon  a 
cursoiy  view,  to  the  simple  course  of  actingupon  the  fund,  in  every  case,  as  if 
it  were  equitably  converted  into  lands  of  freehold  tenure,  and  conveying  it 
under  the  denomination  (employed  by  an  eminent  conveyancer)  of  "  money- 
land,"  by  an  assurance  adequate  to  pass  freehold  estates.  Whether  there 
is  or  is  not  a  protector  of  the  settlement,  the  tenant  in  tail  must,  in  order  to 
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piiticulars  mentioned  in  the  schedule  hereunder  written; 
[or,  now  consist  of  £     ■  ■  Bank  three  per  cent,  consolidated 
annuities,  &c.]    Now  this  Indekturb  Witnesseth,  that  in  Tutatum,. 
order  to  defeat  the  estate  tail  of  the  said  [tenant  in  tai/],  hy 
virtue  of  the  said  recited  indenture  of  release  in  the  moneys,  Object  or  «■• 

rarancc* 

Stocks,  funds  and  securities  herehy  assigned  or  intended  so  to 
he,  and  aU  estates,  rights,  interests  and  powers  to  lake  effect 
after  the  determination  or  in  defeasance  of  such  estate  tail, 
and  to  vest  the  absolute  beneficial  interest  in  th6  said  moneys, 
stocks,  funds  and  securities  in  the  said  [tenant  in  toi/],  subject 
to  the  limitations  of  the  same  iudenture  antecedent  to  the  said 
estate  tail.  The  said  [tenant  in  tail\  with  the  consent  of  the  TeoMtiouiiwiih 

*-  -"  ^  conwDt  of  pro- 

said  [^protector]f  as  protector  of  the  settlement  creating  the  lector,  tMigni. 

said  estate  tail,  Hath  assigned,  and  by  these  presents  Doth 

assign  (166)  unto  the  said  [amgnee']^  his  executors,  adminis- 


utuettle  the  fiiDd,  adopt  the  tame  mode  of  assurance. — ^Wiih  respect  to  a  EsuiMfMronir* 
q%ian  entail  of  leaseholds  for  Htos,  it  may  still  be  barred  as  heretofore  by  an  reni,  how  dia- 
onlinary  deed;  aod  with  respect  to  leaseholds  for  years  destioed  to  attend,  MuSmenu™ 
so  fiir  as  the  law  will  permit,  the  devolution  of  fi-eeholds  in  strict  settlement, 
since  the  absolute  Testing  cannot,  by  force  of  the  limitations  per  m,  be  post- 
poned beyond  a  life  or  lives  in  being  and  twenty-one  years,  no  act  is  neces- 
sary to  defeat  the  settlement    The  act  has,  of  course,  no  application  to 
these  improper  entails  (if  they  may  be  so  termed)  which  were  either  de- 
structible by  a  common  conveyance  or  incapable  from  their  own  nature  of 
eiceeding  the  limit  fixed  by  the  rule  against  perpetuities:  leaseholds  for 
lives  and  for  years  are  contemplated  by  the  section  in  question  only  as  con- 
stituting a  fund  devoted  to  the  purchase  of  lands  susceptible  of  a  proper 
entail. 

(166)  In  point  of  fact  nothing  passes  by  the  assignment — no  legal  in-  Th«  aMimmentor 
terest,  ibr  the  assignor  has  a  mere  equity^no  equitable  interest,  for  the  pg^Ty  fonnal. 
assignee  is  not  intended  to  take  beneficially.    Indeed,  if  the  assignee  were 
intended  to  take  beneficially,  still  the  assignment  would  be  merely  formal, 
since  all  dispositions  of  equitable  rights  operate  by  way  of  contract,  and  not 
of  conveyance.    The  act  says  "  an  auignment  by  deed,"  and  the  form  of 
assignment  commonly  adopted  in  practice  for  the  transfer  of  personal  estate 
is  proper  to  be  obaerved  \  but  as  the  term  "  assignment"  is  very  indefinite, 
(see  2  Black.  Conun.  326,)  the  act  seems  to  admit  of  considerable  latitude 
in  paint  of  form. 
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Habendum, 

— to  aHit(it^«,  aa 
penonal  ettate. 


— ^npon  tn»t  lo 
re-aMlgn. 


tHEitors  and  assigns,  All  the  moneys  which  have  heen  received 
from  such  sales,  and  for  equality  of  exchange  upon  such  ex- 
changes as  aforesaid,  and  all  the  stocks,  funds  and  securities 
in  or  upon  which  the  same  moneys  have  been  invested ;  And 
all  other  the  monies  which  have  been  received  or  have 
arisen  (1 67)  from  any  sale  or  sales,  or  any  exchange  or  ex- 
changes, made  in  pursuance  of  the  said  power  contained  in 
the  said  recited  indenture  of  release,  and  all  the  stocks,  funds 
and  securities  in  or  upon  such  monies  or  any  of  them  as  iiave 
been  invested ;  And  also  all  the  right,  title  and  interest  of  the 
said  [tenant  in  taillii  in  or  to  the  said  moneys,  stocks,  funds 
and  securities  hereby  assigned  or  intended  so  to  be.  To  havb 
AND  TO  HOLD  the  Said  moneys,  stocks,  funds,  securities  and 
premises  hereby  assigned  or  intended  so  to  be,  unto  the  said 
[assignee']^  his  executors,  administrators  and  assigns,  as  per- 
sonal estate,  discharged  from  the  said  estate  tail,  and  all 
estates,  rights,  interests  and  powers  to  take  effect  aHer  the 
determination  or  in  defeasance  of  such  estate  tail,  but  subject 
and  without  prejudice  to  the  limitations  of  the  said  recited 
indenture  of  release  antecedent (168)  to  the  said  estate  tail; 
To  THE  INTENT  that  the  said  [assignee]  may,  by  the  indenture 

of  which  the  engrossment  is  already  indorsed  on  the  

skin  of  these  presents,  re^assign  (1 69)  the  Same  moneys,  stocks. 


The  aafignment 
of  entailed  fand 
inoperative  npon 
a  rand  to  arise  In 
./htturo. 


Entailed 
fbnd  iabject  to 
prior  Interests. 


Aiiignment  and 
re-aieignment  of 
entailed  fand  re- 
commended. 


'  (167)  The  aBsignment  cannot  be  made  to  embrace  the  produce  ^future 
salea,  &c.  of  the  settled  estate ;  but  it  may  extend  to  the  produce  of  sales, 
&c«  for  which  contracts  binding  on  the  persons  claiming  under  the  settlement 
have  been  entered  into. 

(168)  The  fund  must,  of  course,  remain  in  the  hands  of  the  tmstees  to 
answer  the  purposes  of  the  prior  limitations,  and  the  operation  of  the 
assignment  will  be  merely  to  acquire  the  absolute  reversionary  or  expectant 
interest. 

(169)  Though  a  re-assignment  is  clearly  unnecessary  for  the  purpose  of 
discharging  the  fund  from  the  entail,  yet,  by  facilitating  the  leceipt  of  the 
fbnd,  the  re-assignment  may  ultimately  be  attended  with  a  saving  of  expense. 
If  the  fund  were  assigned  in  trust  for  the  tenant  in  tail,  the  trustee  of  die 
fiind  would  probably  require  a  discharge  from  the  assignee  or  hb  personal 
representatives.    The  expense  of  the  le-assignment  is  trifling*  and  excUides 
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funds,  securities  and  premises  unto  the  said  [tenant  in  tos/], 
his  executorsi  administrators  and  assigns,  as  liis  personal 
•estate.  (170)    In  Witness,  &c. 

■[^Tke  Schedule  above  referred  to,'} 


RE- assignment. 

[To  be  Indorsed  on  No,  35.] 

This  Indenture  made  the day  of ,  in  the  year 

of  our  Lord  1834,  Between  the  within-named  [trmtee']  of  the  Parties, 
one  part,  and  the  within-named  [tenant  in  tail]  of  the  other 
part,  (being  the  indenture  referred  to  by  the  within-written 
indenture,)  Witnesseth  that  thesaid  [trustee]  Hath  re-assigned,  Tbstatum. 
and  by  these  presents  Doth  re-assign  unto  the  said  [tenant  in 
tail^y  his  executors,  administrators,  and  assigns.  All  the  moneys, 
stocks,  funds,  securities,  and  other  the  premises  by  the  within- 
written  indenture  assigned  to  the  said  [trustee,'}  his  executors, 
administrators,  and  assigns  ;  And  all  the  right,  title,  and  in- 
terest of  the  said  [trustee}  in  or  to  the  same  premises ;  To  Habinduiii, 
HAVE  AND  to  HOLD  the  Said  moneys,  stocks,  funds,  securities, 

all  occasioD  for  resorting,  at  any  future  period,  to  the  aaaignee  or  his  repre- 
sentativea.  The  next  best  plan  seems  to  be  to  assign  upon  trust  to  permit 
the  tenant  in  tail,  his  executors,  administrators  or  assigns,  to  receiTe  the 
fund,  with  a  declaration  that  his  or  their  receipt  shall  be  a  dischafge. 

(170)  The  act  directs  leaseholds  for  years,  and  money,  to  be  "  treattd  Biection  to  uke 
as  personal  estate,"  (s.  71,)  but  this  direction  has  reference  to  the  mode  of  J^aiuiIuilJlrtd 
assurance  only ;  and  it  seems  proper  to  express  in  the  assurance  the  election  ^  expressed, 
of  the  tenant  in  tail  to  take  the  fund,  whether  consisting  of  freeholds,  lease- 
holds for  lives  or  for  years,  or  money,  according  to  its  actual  character,  and 
not  according  to  its  constructive  equitable  character.    This  precaution  will 
exclude  all  questbns  between  the  real  and  personal  representatives  of  the 
tenant  in  tail. — The  assignment  must  be  inrolled  in  the  Court  of  Chancery 
within  six  calendar  months  after  the  execution.    (Vide  ft/prd.  Chap.  V.)  Inroimcat  onder 
It  should  be  always  borne  in  mind  that  the  act  does  not  dispense  with  «,  74,  n^i  r  mhM\- 
registiation,  &c.  required  by  other  acts,  as  the  Registry  Acts  and  Bedford  {?oS/2^r'.*,?adS" 
Level  Act.     The  sections  of  the  act  in  question,  relating  to  inrolment,  fbrmsr  acts, 
are,  41,  46,  69,  69,  71,  72,  73,  74.) 
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— tofuiaBtinuu  and  premises  hereby  re-assiimed,  or  intended  so  to  be  (dis- 

«B  his  peraoaal  ^  j  o        '  ^  \     ^ 

eMtte.  charged  as  within   expressed,  but  also  subject  as  within 

expressed)  unto  the  said  [tenant  in  toif],  his  executors,  ad- 
ministrators and  assigns^  as  his  personal  estate.   In  Witness, 


Parlies. 


JRlOITALSp 

—of  ooBtract  tor 
•ale. 


wIVi  con- 
tent to  relcsM  her 
dower. 


No.  36. 
CoNYETANCE  by  Lease  and  Release,  by  a  Vendor  manried 
on  or  before  the  Ist  January ,  1834,  (171)  lo  a  Purchaser; 
the  Wife  of  such  marriage  joining  to  extinguish  her  title  to 
Dower. 

This  Indenture,  made  the day  of ,  in  die  year 

of  our  Lord  1834,  Between  [yendor'jt  of  &c.  and  [christian 
name  ofwife'],  his  wife,  of  the  first  part,  [purchaser"],  of  &c. 
of  the  second  part,  and  [trustee  for  purchaser,  to  prewmt 
dofn>er\y  of  &c.  of  the  third  part :  Whereas  the  said  [vendor\ 
has  contracted  with  the  said  [purchaser]  for  the  sale  to  him 
of  the  fee  simple  in  possession,  of  which  the  said  [vendor]  is 
now  seised,  in  the  messuage,  closes,  and  hereditaments  here- 
after described,  and  hereby  released,  or  intended  so  to  be, 

with  the    appurtenances,  at   the    price    of  £ :    And 

Whereas  the  said  [christian  name],  the  wife  of  the  said 
[vendor],  has,  in  order  to  enable  the  said  [vendor]  to  perform 
his  said  contract,  consented  to  release  her  title  to  dower  (172) 


Alienation  by 
hoBband  effectnal 
againtt  the  dower 
of  a  wife  taken 
€^fter  111  Jan. 
1834. 


nutlnctlon  be- 
tween dower  of 
wife  lakfn  OH  or 
htfferet  and  wife 
taken  <|/t«r  Itt 
Jan.  1834. 


(171)  Where  the  marriage  is  contracted  ofter  the  lit  Jan.  1834,  the 
alienation  or  devise  of  the  husband  will  be  eflectnal,  under  the  dower  act» 
3  &  4  Will.  4,  c.  105,  ss.  4  &  5,  to  defeat  the  wife's  dower.  Viia  mprd. 
Chap.  V.  It  seems  proper,  though  not  necessary,  to  convey  or  devise  in 
such  cases,  discharged,  etpreuly,  from  dower. 

(172)  As  to  the  competency  of  every  married  woman,  (whether  the  mar- 
riage was  contracted  on  or  before  the  1st  of  January,  1834,  or  after  that 
day),  to  release  her  dower  by  a  deed  acknowledged  according  to  the  provi- 
sions of  the  act  of  3  &  4  Will.  4,  c.  74,  vide  niprd.  Chap.  V.  and  n.  (152,) 
fuprc^.  The  practitioner  should  bear  in  mind  that  under  the  dower  act, 
3  &  4  Will.  4,  c.  105,  women  marrying  after  the  1st  Januaiy,  1834,  will 
be  entitled  to  dower  in  equity,  and  consequently  that,  in  regard  to  nich 
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oiit  of  the  said  messuage,  closes,  and  faereditamentSy  and  for 

that  purpose  to  concur  with  him  in  the  conveyance  herein- 

afler  contained :  Now  this  Indenture  WitnessetHi  that  in  TnnArvm 

pursuance  of  the  said  contract,  and  in  consideration  of  the 

sum  of  £ ,  of  lawful  British  money,  paid  by  the  said 

[^purchaser]  to  the  said  [vendor]  on  the  execution  of  these 
presents,  the  receipt  of  which  sum  the  said  [vendor]  hereby 
acknowledges,  and  therefrom  discharges  the  said  [purchaser]^ 
his  heirs,  executors,  administrators,  and  assi^rns.  The  said  Vendor  conreTf, 

^  and  hiB  wife  re- 

[vendor]  Hath  granted,  bargained,  sold,  and  released,  and  by  leuei. 
these  presents  Doth  grant,  bargain,  sell,  and  release,  and  the 
said  [chrisiian  name],  the  wife  of  the  said  [vendor] ,  with  his 
privity,  hath  remised,  released,  and  quit-claimed,  and  by 
these  presents  doth  remise,  release,  and  quit-claim  unto  the 
said  [  purchaser]  and  his  heirs  (in  the  actual  possession  of  Actoai  poMcnioa 
the  said  [purchaser]  now  being  by  virtue  of  a  bargain  and 
'sale  thereof  made  to  him  by  the  said  [vendor]  in  considera- 
tion of  5s,  by  indenture  bearing  date  the  day  next  before  the 
day  of  the  date  of  these  presents,  for  one  year  computed 
from  the  day  next  before  the  day  of  the  date  of  the  said  in- 
denture of  bargain  and  sale,  and  by  force  of  the  statute  for 
transferring  uses  into  possession)  :  All  [parcels].  Together  ParccK 
with  all  and  singular  the  rights,  members,  and  appurtenances 
thereunto  belonging ;  and  also  all  the  estate,  right,  title,  in^  au  estate,  Ac 
ieret,  claim  and  demand,  at  law  or  in  equity,  of  the  said 
[vendor]  and  [christian  name],  his  wife,  or  either  of  them,  in, 
to,  out  of,  or  upon  the  said  hereditaments  and  premises,  with 
their  appurtenances ;  To  have  and  to  hold  the  said  mes-  Uabimdum. 
suage,  closes,  hereditaments,  and  premises  hereby  released, 
or  intended  so  to  be,  with  their  appurtenances^  (discharged 

womeo,  the  nsaal  limitations  to  prevent  dower  will  be  of  no  avail,  that  in 
order  to  ezclnde  their  dower,  in  all  events,  (vidstupra,n.  150,)  a  declara- 
tion roust  be  inserted. — If  the  husband  does  but  eontraet  to  purchase  the 
inheritance,  the  newly  enacted  equitable  dower  will  attach,  subject  to  be 
defeated  hy  the  declaration  of  the  husband  by  dud  or  will,  or  by  his  dis* 
position  intir  vtvM  or  by  will.    (rid«  mprh,  Chap.  V.) 
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from  the  title  to  dower  of  the  said    [chrittian  ruime]j  the 

wife  of  the  said  [vendor],)  unto  the   said   [^  purchaser y"]  his 

Uses  10  proTent     heirs  and  assigns  for  ever :  Nevertheless,  To  and  for  such 

uses,  estates  and  purposes,  and  in  such  manner  as  the  said 
[purchaser']  by  any  deed  or  deeds  shall  appoint,  and  in 
default  of  such  appointment.  To  the  use  of  the  said  [  pur- 
chaser]  and  his  assigns  during  his  life,  without  impeachment 
of  waste,  and  afler  the  determination  of  his  estate  in  his  life- 
time. To  the  use  of  the  said  [trustee],  his  executors  and 
administrators  during  the  life  of,  and  in  trust  for,  the  said 
[purchaser],  and  his  assigns,  and  after  the  determination  of 
I  Covenanis  by       the  hereinbefore  lastly  limited  estate,  To  the  use  of  the  said 

I  Bhai I  acknowledge  [purchascr],  lus  heiTs  and  assigns  for  ever.  (173)     And  the 

I  <^  >     •  *      ^f)cndar]  for  himself,  his  heirs,  executors  and  administrators, 

'  hereby  covenants  with  the  said  [purchaser],  his  heirs  and 


signs,  that  these  presents  shall  forthwith,  at  the  costs  (174) 
of  the  said  [vendor]  be  duly  acknowledged  by  the  said 
[christian  name],  his  wife,  she  hereby  consenting,  and 
otherwise  perfected  with  the  solemnities  (17«'i)  prescribed  by 
-law  for  rendering  the  deeds  of  married  women  effectual  to 

-fttr  righi  lo        extinguish  their  interests  in  land  ;  And  also  that,  notwith* 

standing  any  act,  matter,  or  thing  done  or  permitted  by  the 
said  [vendor],  and  [christian  name]  his  wife,  or  either  of  them 
or  by  any  person  or  persons  claiming  under  or  in  trust  for 
them  or  either  of  them,  to  the  contrary,  the  said  [vendor]  and 
[christian  name]  his  wife,  now  have  in  themselves  by  these 
presents,  being  perfected  as  aforesaid,  or  the  said  [vendor] 
now  has  in  himself  by  these  presents  good  right  to  assure 
and  limit  the  inheritance  in  fee  simple  in  possession  of  the 
said  messuage,  closes,  hereditaments  and  premises,  to  the 

—for  qaiet  enjoy-  uscs  and  in  manner  aforesaid  ;  And  also  that  the  said  heredi* 

laments  and  premises,  with  the  appurtenances,  and  the  rents 
and  profits  thereof,  shall  and  may  at  all  times  hereafter  be 

(173)  For  a  form  of  declaration  against  dower,  see  d.  152,  tupr^ 

(174)  Videsuprh,  Chap.  V. 

(175)  Vide  tupri.  Chap,  V,  and  n.  (165,)  infrtt.  No.  37,  and  notes. 
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peaceably  and  quietly  enjoyed  accordingly,  without  any  inter- 
ruptioh  or  denial  from  or  by  the  said  [vendor]  and  [christian 
name],  his  wife,  or  either  of  them,  or  any  person  or  persons 
rightfully  claiming  of  to  claim  under  or  in  trust  for  them,  or 
dther  of  them;  Free  and  clear,  or  by  the  said  [vendorX  his  — ft>rfne«doni 

.  ,  ,     from  incBm- 

heirs,  executors^  or  administrators,  effectually  kept  indemni-  bnneet; 

fied  from  or  against  all  former  or  other  estates,  rights,  titles, 

charges,  and  incumbrances  created  by  the  said  [vendor']  and 

[christian  name],  his  wife,  or  either  of  them,  or  any  person  dr 

persons  claiming  or  to  claim  under,  or  in  trust  for  them  or 

either  of  them,  or  by  their  or  either  of  their  act,  default,  or 

procurement ;  And,  lastly,  that'  the  said  [vendor]  and  [cAw-  —^^  further  at- 

tian-  name],  his  wife,  and  every  person  rightfully  claiming  or 

to  claim  under  or  in  trust  for  them  or  either  of  them,  will,  at 

any  time  or  from  time  to  time  hereafler,  at  the  request  and 

costs  of  the  said  [purchaser],  his  appointees,  heirs,  or  as* 

signs,  do  and  execute  every  such  act  or  assurance  for  more 

effectually  assuring  the  said  hereditaments  and  premises,  or 

any  part  thereof,  to  the  uses  aforesaid,  or  otherwise  according 

to  the  direction  of  the  said  [purchaser],  his  appointees,  heirs, 

or  assigns,  as  by  him  or  them,  or  his  or  their  counsel  in  the 

law  shall  be  reasonably  required  or  advised,  and  as  he  or 

they  shall  tender  to  be  done  or  executed.     In  Witness^  &c. 


No.  87. 

Release  by  a  Married  Woman  of  her  title  to  Doner,  in  Per- 
.  formance  of  the  Husbands  Covenant  with  a  Mortgagee,  to 

•  levy  a  Fine, 

•  This  Indenture,  made  the day  of ,  in  the  year 

of  our  Lord  185^,  Between  [mortgagor],  of,  &c.  and  [christian  Pu-tiet. 

name  of  wife],  his  wife,  of  the  one  part,  and  [mortgagee],  of, 

&c.  of  the  other  part.     Whereas  by  indentures  of  lease  and  Rbcitau, 

release,  bearing  date  respectively  the and days  of  fc?,  °*®'^*"*'  " 

,  in  the  year  1834,  the  indenture  of  release  being  made 

D  D 
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between  the  said  [mortgagor]  and  \christiau  name]^  his  wife* 
of  the  one  part,  and  the  said  [mortgagee],  of  the  other  part ; 
All  [parcels],  with  their  appurtenances,  were  conveyed  and 
assured  by  the  said  [mortgagor]  unto  and  to  the  said  [mari^ 
gagee],  his  heirs  and  assigns^  subject  to  a  proviso  therein 
contained  for  redemption  of  the  said  hereditaments  and  pre- 
mises, and  for  the  reconveyance  thereof  unto  the  said  [moft- 
gagor],  his  heirs  and  assigns,  or  as  he  or  they  should  direct, 
on  payment  by  the  said  [mortgagor],  his  heirs,  executors, 
administrators  or  assigns,  to  the  said  [mortgagee'},  his  execu- 
tors, administrators  or  assigps,  of  the  sum.  of  £ r.with 

interest  for  the  same  a^r  the  rate  of  ^4  per  cent,  per  annum, 
on  the day  of ,  then  and  now  next  ensuing  4  And 

—with  power  of    the  said  indenture  of  release  contains  a  pow.er  enabling  the 

said  [mortgagee],  his  heirs  or  assigns,  aft^  such  defiudt  in 

payment  of  the  said  sum  of  £ ,  or  the  interest  thereof 

and  afler  the  expiration  of  such  notice  as  therein  mentioned^ 
to  sell  the  said  hereditaments  and  premises,  and  out  of  tlie 
produce  of  the  sale  thereof  to  satify  the  said  sum  of  £ ^ 

— MdcoTenutby  v?ith  all  interest  and  costs;  And  by  the  same  indenture  the 

mortgagor  that  be         ^  .  . 

and  hu  wife  wooid  said  [mortgagijr]  covenanted  with  the  said  [wortgfigee],  his 

heirs,  executors,  administrators  and  assigns,  that  the  said 


[mortgagee]  and  [christian  name],  his  wife,  (she  thereby 

sen  ting,)  would,  in  or  as  of  the  then  last term,  the  then 

next term  or  any  subsequent  term,  at  the  request  of  the 

said  [mortgagee],  his  heirs,  executors,  administrators  or 
assigns,  acknowledge  and  levy  unto  the  said  [mortgagee^  his 
heirs  and  assigns,  before  his  majesty's  justices  of  the  Court 
of  Common  Pleas  at  Westminster,  one  or  more  fine  or  fines 
sur  conuzance  de  droit  come  ceo,  &c.  with  proclamations,  of 
the  said  hereditaments  and  premises,  by  such  names  and  de- 
scriptions as  should  be  sufficient  to  comprise  the  same,  which 
fine,  it  was  thereby  declared,  should  enure  to  the  use  of  the 
said  [mortgagee],  his  heirs  and  assigns  for  ever,  nevertheless 
subject  to  the  aforesaid  proviso  for  redemption  and  recon- 
--that  no  line  lias  veyance ;  And  Whereas  no  fine  has  been  levied  pursuant  to 

l>een  levied. 
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the  said  recited  covenant ;  And  Whereas  the  only  ohject ( 1 76)  —^^^  the  only 
intended  to  be  enected  by  the  fine  so  covenanted  to  be  levied  wuiheextincaitfa. 

"^  ment  of  ih«  wife*! 

as  aforesaid,  was  the  extinguishment  of  the  title  of  the  said  <)ower. 

[christian  namej^  the  wife  of  the  said  {fnorigagar]^  to  dower 

out  of  the  said  hereditaments  and  premises:  Now  this  Inden-  tbstatdm. 

TURE  WITNESSETH,  that  in  performance  (177)  of  the  aforesaid 

covenant  contained  in  the  said  recited  indenture  of  release, 

The  said  [mortgagor]  and  [christian  name],  his  wife,  Have  HosiMnd  and  wire 

and  each  of  them  Hath  remised,  released,  quit-claimed  and  ^  ^"'^' 

ooofinned,  and  by  these  presents  Do  and  each  of  them  Doth 

remtse,  release,  quit-claim  and  confirm  unto  the  said  [mori" 

gagee],  his  heirs  and  assigns,  All  the  said  messuage,  &€,  and  Parcels. 

other  the  hereditaments  and  premises  comprised  in  the  said 

recited  indentures  ;  tc^ther  with  all  the  rights,  members  and 

appurtenances  thereunto  belonging ;  To  the  intent  that  the  iMTBNTibat wife's 

tide  otwk^^hristian  name],  the  wife  of  the  said  [mortgagor],  ezunpibiied. 

to  dowfer  out  of  the  said  hereditaments  and  premises,  may  be 

(176)  If  the  intention  of  the  fine  or  recoveiy  covenanted  or  agreed  to  be  Effect  of  auor- 
levied  or  luffered  cannot  be  completely  effected  by  an  assurance  operating  H^^of^c^^uiti 
according  to  the  provisions  of  the  act  of  3  &  4  Will.  4,  c.  74,  in  regard  to  fe/^JSS'wlroftr 
alienation  by  tenants  in  tail  and  married  women,  (as,  for  example,  if  the  recoveriei. 

fine  was  intended  to  operate  as  a  bar  by  non-claim,  vide  mpr^.  Chap.  V.) 
then  it  becomes  neoesniTy  (a.  3)  to  insert  a  special  dechuration,  which 
(adopting  the  iiK>rdi  of  that  section)  may  be  in  this  fonn,  "And  the  said 
[intended  conu»on  in  the  fine,  or  voucheei  in  the  recovery i}  hereby  declare 
it  to  be  their  deeire  thai  this  deed  shall  have  thft  same  operation  and  eflect 
as  the  fine  [or,  recovery,]  covenanted  [or,  agreed,]  by  the  said  indenture  to 
be  levied,  [or,  suffered,]  would  have  had  if  the  same  had  been  actually 
levied  [or,  auftred]."  Indeed,  the  insertion  of  snch  a  declaration  seems  to 
be  proper  in  eveiy  case  where  the  extraordinary  efiect  to  be  communicated 
by  the  declaration  would  not,  by  occasioning  a  forfeiture  or  otherwise, 
prove  injurious  to  the  title.  If  this  suggestion  be  adopted,  the  recital  to 
which  this  note  is  appended  should  of  course  be  omitted,  and  the  dedara- 
tion  should  immediately  precede  the  covenant. 

(177)  The  act  converts  the  covenant  or  agreement  to  levy  a  fine  or  sufiRer  Aararance  nnder 
a  recovery  into  a  covenant  or  agreement  to  make  the  substituted  assurance,  coveMnTto  levy  a 
so  that  the  assurance  is  properly  said  to  be  made  in  performance  of  the  ^'*^' 
covenant  or  agreement. 

dd2 
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DiMkration  ihac    extideiiifthed.    And  it  is  hereby  declared  by  the  'said*  [mori''-^ 

exlincnUhmeoi  ot  .     .  .        . 

dower  aiuu  be      gogor]  and  [christian  name]^  his  wife,  that  the  release  herein* 

before  contained  shall  operate  as  an  absolute  extinguishment 
of  the  dower  of  the  said  [cArurfton  name]^  ihe  wife  of  the  said 
{Mortgagor]^  out  of  the  said  hereditaments  and  premises,  for 
th^  benefit,  as  well  of  the  said  [mortgagee]^  his  heirs  and' 
assigns,  in  respect  of  the  said  recited  mortgage  secarily,  as  of 
the  said  [rnortgagor]t  his  heirs  and  assigns,  in  respect  of  the 

^•""^"m  wife  ®q«V  ^^  redemption.  (178)     And  the  said  [mortgagor],  fiwr 

Sr'ltoS'&e?**'**  himself,  his  heirs,  executors  and  administrators  hereby  cove- 
nants with  the  said  [mortgagee],  hb  heirs,  executors,  adminis- 
ttators  and  assigns  that  these  presents  shall  forthwith,  at  the 
coiBts  of  the  said  [mortgagor],  be  duly  acknowledged  by  the 
said  [chriitian  narhe],  his  wife,  and  perfected  in  other  respects 
with  the  solemnities  (179)  prescribed  by  law  for  rendering  the 
deeds  of  married  women  efiectual  to  extinguish  their  interests 

— tfaathatband       in  land ;  ( 1 80)  And  also  that  the  said  [mdrtgof^or]  and  [ckriHian 

and  wire  l»Te  not  -,  V .        .^      ^  ,  .,        ^,  , 

done  any  act  to      name],  his  Wife,  havc  not  nor  has  either  of  them  done  or 

preTCDt  tbe  "7 

»»J»w  jjwn         permitted  any  act,  matter  or  thing  by  which  or  by  means  of 

which  the  release  hereinbefore  contained  may  be  prevented 
from  taking  effect  according  to  the  true  intent  thereof.  In 
Witness,  &c. 

078)  This  clauie  ts  inserted  to  exclude  the  qoettioiu  which  have  arisea 
upoir  fines  leaned  by  husband  and  wife  of  his  inheritance,  for  the  purpose  of 
mortgaging  in  fee,  in  respeot  of  her  dower  ultra  the  woQitgag^  6  Jarau, 
Conv.  174. 

(179)  TMisiupra,  n.(175). 

(180)  If  the  object  of  the  deed  is  lo  arnvty  the  wife*s  estate,  say 
''  effectual  to  pass  their  estates  in  land." 
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COURT  OF  COMMON  PLEAS 


CONCERNING 


THE  ACKNOWLEDGMENT  OF   DEEDS 


BY 


MARRIED  WOMEN. 


\ 


RULES 


OF 


THE  COURT  OF  COMMON  PLEAS, 

WITH 

THE    FORMS 

PRESCRIBED  BY  THE  ACT  OF  3  &  4  WILL.  4,  C.  74,  AND  BY  SU 

ORDERS^  RELATIVE  TO  THE 

ACKNOWLEDGMENT.  &c.  OF  DEEDS  BY  MARRIED 

WOMEN.  (1)  (a) 


REGULiE  GENERALES.(2) 
Michaelmas  Term,  1833. 

WHEREAS  by  the  84th  section  of  the  statute  made  in  the  3rd  u  i 
4th  yean  of  the  reign  of  his  present  majesty,  chapter  74,  intituL  ; 
<'  An  Act  for  the  Abolition  of  Fines  and  Recoyeries,  and  for  t]  i 
Substitution  of  more  simple  modes  of  Assurance,"   the  Court 
Common  Fleas  is  authorized  from  time  to  time  to  make  alterations 
the  memorandums  and  certificates  in  the  said  section  mentioned.  (3) 
And  Whereas,  by  the  89th  section  of  the  said  Act,  it  is  enacte  I 
that  the  Lord  Chief  Justice  of  the  Court  of  Common  Pleas  at  Wes 
minster,  shall  from  time  to  time  appoint  the  person  who  shall  be  ti  i 
officer  with  whom  such  certificates  as  in  the  said  Act  are  mei 
tioned  shall  for  the  time  being  be  lodged,  and  may  remove  him  i , 
pleasure,  and  that  the  Court  of  Common  Pleas  at  Westminster  sha  I 
also  firom  time  to  time  make  such  orders  and  regulations  as  the  sai  i 
Court  shall  think  fit,  touching  the  mode  of  examination  to  he  pu] 
sued  by  the  commissioners  to  be  appointed  under  the  said  Act^  an : 


(a)  The  numerals  refer  to  the  notes  which  immediately  follow  the  Rulei 
These  notes  were  written  as  and  when  the  Rules  were  successively  pre 
mulgated,  and  are  printed  in  the  order  in  which  they  were  written. 
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touching  the  particular  matters  to  be  mentioned  in  such  memorandums 
and  certificates  as  therein  mentioned,  and  the  affidavits  verifying  the 
certificates,  and  the  time  within  which  any  of  the  aforesaid  proceed- 
ings shall  take  place :  Now  it  is  Ordered,  that  in  addition  to  the  form 
of  the  certificate  mentioned  in  the  84th  section  of  the  said  Act,  (4) 
after  stating  the  names  of  the  parties  and  the  words,  **  and  acknow- 
ledge the  same  to  he  her  act  and  deed,"  the  following  words  should 
be  inserted,  "  And  I  (or  We)  do  fiirther  certify,  that  the  several  pre- 
mises comprised  in  the  said  indenture  are  situate  in  the  pariah  or 
several  parishes  and  place  or  places  following,  ihat  is  to  say,  in  die 
parishes  of ,  (as  the  case  may  be)  in  the  county  of ."  (5) 

And  it  is  further  Ordered,  that  where  the  acknowledgments  shall  be 
made  before  the  commissioners  appointed  under  the  said  Act,  one  at 
least  of  the  said  conmiissioners  shall  be  a  person  who  is  not  con- 
cerned as  the  attorney,  solicitor,  or  agent,  or  derk  to  the  attorney, 
solicitor  or  agent  of  any  of  tlie  parties  in  the  transaction  giving 
occasion  to  the  taking  (of)  such  acknowledgment,  and  that  in  the 
affidavit  verifying  the  certificate,  it  shall  be  deposed,  in  addition  to 
the  verification  thereof,  (6)  that  one  or  more  of  the  persons  making 
such  affidavit  knew  the  person  or  persons  makuig  such  acknowledg- 
ment, and  that  at  the  time  of  making  such  acknowledgment  the 
person  or  persons  (7)  makiog  the  same  was  or  were  of  full  age  and 
competent  understanding,  and  that  one  at  leastr<^  the  commissioners 
taking  such  acknowledgment  is  not  the  attorney,  solicitor  or  agent,  or 
clerk  to  the  attorney,  solicitor  or  agent  of  any  of  the  said  paities,  (8) 
and  that  ihe  names  and  residences  of  the  said  oomraissioners,  an^ 
also  the  place  or  places  where  such  acknowledgment  or  acknowledg- 
ments shall  be  taken,  shall  be  mentioned  in  such  affidavit 

And  it  is  further  Ordered^  that  the  commiasioners  do  inqinre  of 
married  women  whether  they  intend  to  give  up  their  interest  (9)  in 
the  estate  to  be  passed  by  auch  deed,  without  having  any  provision 
tnade  for  them  in  return  for,  or  in  consequence  (10)  of  their  so  giving 
iip  such  interest,  and  if  it  appears  that  any  provision  is  to  be  made  for 
any  such  married  woman,  they  shall  not  take  her  acknowledgment 
until  they  are  satisfied  that  such  provision  has  been  actually  made  ;(11) 
and  one  of  the  said  commissioners  shall  state  in  the  affidavit  so  to  be 
made  as  aforesaid,  that  such  inquiiy  was  made,  and  also  the  answer 
given  thereto,  and  where  any  such  provision  has  been  agreed  to  be 
made,  that  he  the  said  commissiwUer  is  satbfied  that  the  same  has 
been  made,  and  where  such  mai*ried  w*oman,  in  answer  to  such  in- 
quiry, shall  declare  that  she  intends  to  give  up  her  interest  without 
any  provision,  that  he  the  said  commissioner  has  no  reason  to  doubt 
the' truth  of  such  declaration,  and  verily  believes  the  same  to  be  true. 
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•  And  it  is  hereby  further  Ordered,  that  the  effidavits  vertiying  si 
certificate,  where  the  acknowledgment  is  taken  by  a  judge  or  mastei 
Chancery,  be  in  the  form  hereunto  annexed  marked  (A. )  and  where  1 
fore  any  of  the  commissioners  appointed  in  pursuance  of  the  said  act, 
the  form  heretmto  annexed,  marked  (B.),  with  such  variatious  oi 
as  the  circumstances  of  the  case  shall  render  necessary. 

And  it  is  hereby  further  Ordered,  that  the  certificates  and  the  affidav 
verifying  the  same  shall  be  delivered  to  the  officer  to  be  so  appoint 
within  one  month  from  the  making  the  acknowledgment,  and  that  i 
officer  shall  not  receive  the  same  after  that  time,  without  the  directi< 
of  the  court  or  a  judge. 

N.  C.  Tin  DAL* 
S.  Gaselee. 

J.  B.  BOSANQUET. 

£.  JEI>  Alderson. 


Farm  of  MEMORANDUM  OF  ACKNOWLEDGMENT,  to  b 
indorsed  on,  or  written  at  the  foot  or  in  the  margin  of  the  Deed,  ant 
ngned  by  the  Judge,  Master  in  Chancery,  or  Commissioners  taking 
the  Acknowledgment. 

This  Deed,  marked  {here  add  some  letter  or  mark,  for  the  purpose  O) 
idetUification,)  [A]  was  this  day  produced  before  me,  (or  us,)  and  ac- 
knowledged by  [Jane  BalQ  therein  named,  (12)  to  be  her  act  and  deed, 
previous  to  which  acknowledgment  the  said  [Jane'l  was  examined  b^ 
roe,  (or  us,)  separately  and  apart  from  her  husband,  touching  hei 
knowledge  of  the  contents  of  the  said  deed,  and  her  consent  thereto, 
and  declared  the  same  to  be  freely  and  voluntarily  executed  by  her. 


Form  of  CERTIFICATE  to  be  written  or  engrossed  on  a  separaU 
piece  of  parchment,  and  signed  by  the  Judge,  Master  in  Chancery, 
'   or  Commissioners. 

These  are  to  certify,  that  on  the  [Is^]  day  of  [January'],  in  the  year 
1835,  before  me,  the  undersigned  Sir  Nicolas  Conyngham  Tindal, 
Knight,  Chief  Justice  of  the  Court  of  Common  Fleas  at  Westminster, 
(or  before  me,  Sir  James  Farke,  Knight,  one  of  the  justices  of  the 
Court  of  King's  Bench,  at  Westminster,  or  before  me,  the  under- 
signed James  William  Farrer,  one  of  the  Masters  in  Ordinary  of 
the  Court  of  Chancery;  or,  before  us,  [John  Hall  and  Luke  Ord], 
two  of  the  perpetual  commissioners  appointed  for  the  [borough  of 
J^icater],  for  taking  the  acknowledgments  of  deeds  by  married 


( 
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women,  punaant  to  an  act  passed  in  the  third  and  fourth  years 
of  the  reign  of  His  Majesty  King  WiUlani  the  Fourth,  intituled 
An  Act  {imert  the  title  of  the  act), {IS)  or,  before  us,  the  under- 
signed [John  Duke  and  Jamei  AA},  two  of  the  commissioners  spe- 
cially appointed,  pursuant  to  an  act  passed  in  the  third  and  fourth 
years  of  the  reign  of  his  present  Majesty  King  William  the  Fourth, 
mtituled  An  Act  (imert  the  title  of  the  act),  for  taking  the  acknow- 
ledgment of  any  deed  by  [Jant],  the  wife  of  [JVonm  Long],  appeared 
personaOiy  [Jane'],  the  wife  of  [Fnmcii  Long],  and  produced  a  certain 
indenture  (14)  marked  [A],  bearing  date  the  [Ut]  day  of  [January^ 
1835],  and  made  between  {insert  the  manes  of  the  parties),  and 
acknowledged  the  same  to  be  her  act  and  deed ;  "  And  I,  {or  we,)  do 
further  certify  that  the  several  premises  comprised  in  the  said  inden- 
ture, are  situate  in  the  several  parishes  and  places  following,  (that  is 
to  say,)  in  the  parish  of  [Dale,  SfC."]  (as  the  case  may  be,)  in  tiie 
county  of"  [LtncoM].  (15)  And  I  {or  we)  do  certify  that  the  said 
[/one]  was,  at  the  time  of  her  acknowledging  the  said  deed,  of  full 
age  and  competent  understanding,  and  that  she  was  examined  by  me 
(or  us,)  apart  from  her  husband,  touching  her  knowledge  of  the  con- 
tents of  the  said  deed,  and  that  she  freely  and  voluntarily  consented 
unto  the  same. 


Form  of  AFFIDAVIT,  (16)  verifying   the   Certificate   where  the 
Acknowledgment  is  taken  before  a  Judge  or  Master  in  Chancery, 

A  [James  HaU],  of  [Bamet,  in  the  county  of  Herts,  gentleman], 
maketh  oath  and  taith,  That  he  knows  [Jane],  the  wife  of 
[Francis  Long],  in  the  certificate  hereunto  annexed  mentioned :  And 
that  the  acknowledgment  therein  mentioned  was  made  by  the  said 
[Jane],  and  the  said  certificate  signed  by  the  said  [James  WiUiam 
Farrar],  (Judg^  or  master),  therein  mentioned,  in  the  presence  of  this 
deponent :  And  this  deponent  fiirther  saith.  That  the  said  [Jane]  was, 
at  the  time  of  making  such  acknowledgment,  of  full  age  and  campe^ 
tent  understanding. 


Form  of  AFFIDAVIT,  verifying  the  Certificate,  where  the  Acknow- 
ledgment is  taken  by  any  of  the  Commissioners  appointed  in  pursuance 
of  the  Act  of  Parliament, 

"D      [John  Gratit],  of  [  Maidstone,  in  the  county  of  Kent,  gentleman], 

one  of  the  attorneys  of  his  Majesty's  Couil  of  [King's  Bench], 

at  Westminster,  and  one  of  the  commissioners  named  in  the  certificate 
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hereunto  annexed,  maketh  oath  and  saiUi,  that  he  knows  [Jane],  the 
wife  of  ll^ancis  Long],  in  the  aaid  certificate  mentioned,  and  that  the 
acknowledgment  dierein  mentioned  was  made  by  the  said  [Jane],  and 
the  certificate  signed  by  the  commissioners  in  the  said  certificate 
mentioned  on  the  day  and  year  therein  mentioned,  at  [Maidttone 
aforetaid],  in  the  presence  of  this  deponent,  and  that  at  the  time  of 
making  such  acknowledgment,  the  said  [ Joae]  was  of  hjSi  age  and 
competent  understanding :  And  that  the  said  [Jane]  knew  the  same 
acknowledgment  was  intended  for  the  passing  her  estate  and  estates 
in  the  premises  respecting  which  such  acknowledgment  was  made : 
And  this  deponent  farther  saith,  that  he,  this  deponent,  (17)  (or  the 
said  J.  £.,  as  the  case  may  be,  adding,  if  not  the  conmussioner 
making  the  affidavit,  whose  place  of  residence  is  at  Tunbridge,  in  the 
said  county),  is  not  concerned  as  the  attorney,  solicit<Nr  or  agent,  or 
dLerk  to  the  attorney,  solicitor  or  agent,  of  any  or  either  of  the  parties 
to  the  transaction,  giving  occasion  to  the  taking  iRiok  aeknowledgment : 
And  this  deponent  fiirtber  saith,  that  in  pocsuance  of  the  order  made 
by  the  Court  of  Common  Pleas,  in  Midiaehnas  Tenn,  1833,  the  said 
commisiioners  did  inquire  of  the  said  [Jane],  (or  if  more  than  one,  of 
each  of  them,  the  said  Jane  and  Mary\)  whether  she  intended  to  give 
up  her  interest  in  the  estates,  in  respect  of  which  audi  acknowled^ 
ment  was  taken,  without  having  any  provision  made  for  her  in  return 
for,  or  in  consequence  of  her  so  giving  up  her  interest  in  such  estates, 
and  that  in  answer  to  such  inquiiy,  the  said  \Jane]  declared  that  she 
did  intend  to  give  up  her  interest  in  the  aaid  estates,  without  having 
any  provision  made  fox  her  in  retUm  for,  or  in  consequence  of  her  so 
giving  up  her  interest,  which  declaratian  of  the  said  [Jane]  this  depo- 
nent has  no  reason  to  doubt  the  truth  of,  and  verily  believes  the  same 
to  be  true,  (or  declared  that  a  provision  was  to  be  made  for  her  in  coq^ 
sequence  of  her  giving  up  her  interest  in  the  said  estates) :  And  this 
deponent,  before  her  acknowledgment  was  so  taken,  was  satisfied,  and 
does  now  verily  believe,  that  such  provision  has  been  made.  (18) 

N.  B. — When  the  whole  of  the  fiicts  cannot  be  spoken  to  by  one 
deponent,  the  necessary  alterations  must  be  made  to  enable  more  than 
one  deponent  to  state  their  respective  parts  of  U. 
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REGULiE  GENERALES.  (19) 
Hilary  Term,  18S4. 


«<  Whbrbab  it  has  been  found  expedient  to  make  alterations  (20)  in 
the  general  rules  made  in  Micliaelmas  term  last  by  this  court,  for  th& 
puipoee  of  canying  into  effect  the  statute  passed  in  the  3d  and  4th 
years  of  the  reign  oi  his  present  majesty,  cap.  74,  intituled  ^  An  Act 
for  the  Abolition  of  Fines  and  Recoveries,  and  for  the  substitution  of 
more  simple  modes  of  Assurance/ 

**^  And  whereas  it  is  necessary  to  make  orders  touching  the  amount 
•of  the  reasonable  fees  and  charges  to  be  taken  by  the  several  persons 
appointed  to  carry  the  powers  of  the  said  act  mto  execution  (21) ;  and 
it  will  be  convenient  that  all  the  orders  and  regulations  made  by  the 
court  under  the  said  act  should  be  contained  in  the  same  rule : — 

*<  Now  IT  IS  HEREBY  ORDERED  that  the  said  general  rules  be,  and 
the  same  are  hereby  revoked :  Fft>vided  that  this  present  rule  diall 
not  be  construed  in  any  respect  to  invalidate  any  proceedings  which 
before  the  first  day  of  March  next  ensuing,  shall  have  been  taken  puf- 
auant  to  the  direction  of  the  said  rules  of  Michaelmas  term  last.  (22) 

"  And  it  is  hereby  further  ordered,  that  where  any  acknow- 
ledgment shall  be  made  by  any  married  woman  of  any  deed  und^ 
and  by  virtue  of  the  said  act,  before  commissioners  appointed  under 
the  said  act,  one  at  least  of  the  said  commissioners  shall  be  a  person 
.who  is  not  in  any  manner  interested  in  the  transaction  giving  occasion 
for  such  acknowledgment,  or  concerned  therein  as  attorney,  solicitor 
or  agent,  or  as  derk  to  any  attorney,  solicitor  or  agent  so  interested 
or  concerned.  (23) 

"  And  it  is  further  ordered,  that  before  the  commissioners  shall 
receive  such  acknowledgment,  they,  or  in  case  one  of  them  shaU  be 
interested  or  concerned  as  aforesaid,  then  such  one  oi  them  as  shall 
not  be  so  interested  or  concerned,  do  inquire  of  every  married  wo- 
man separately  and  apart  from  her  husband,  and  from  the  attorney' or 
solicitor  concerned  in  the  transaction,  whether  she  intends  to  give  up 
her  Interest  in  the  estate  to  be  passed  by  such  deed,  without  having 
any  provision  made  for  her  in  lieu  of^  or  in  return  for,  or  in  conse- 
quence of  her  so  giving  up  such  interest :  and  where  such  married 
woman  in  answer  to  such  inquiry  shall  declare  that  she  intends  to  give 
up  such  her  interest  without  any  provision,  and  the  said  commissioiners 
shall  have  no  reason  to  doubt  the  truth  of  such  declaration,  and  shall 
veri^  believe  the  same  to  be  true,  then  they  shall  proceed  to  receive 
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the  said  acknowledgment ;  but  if  it  shall  appear  to  them  or  to  ftiich 
one  of  them  as  aforesaid,  that  it  is  intended  that  proTision  is  to  be 
made  for  any  such  manried  woman,  then  ike  commissioners  shall  not 
take  her  acknowledgment  until  they  are  satisfied  that  such  provision 
has  been  actually  made  by  some  deed  or  writing  produced  to  them, 
or  if  such  provision  shall  not  have  been  actually  made  before  then, 
the  commissioners  shall  require  the  terms  of  such  intended  provision 
U)  be  shortly  reduced  into  writing,  and  shall  verify  the  same  by  their 
signatures  in  the  margin,  at  the  foot,  or  at  the  back  thereof.  (24) 

**  And  it  is  hereby  further  ordered,  that  the  affidavit  verifying 
the  certificate  to  be  made  piursuant  to  the  said  act,  and  which  certifi- 
cate shall  be  in  the  form  contained  in  the  said  act,  shall  (except  in  - 
such  cases  where  the  acknowledgment  shall  be  taken  elsewhere  than 
in  England,  Wales,  or  Berwick-upon-Tweed)  (a),  be  made  by  some 
practising  attorney  or  solicitor  of  one  of  the  Courts  at  Westminster, 
or  of  one  of  the  Counties  Palatine  of  Lancaster  or  Durham,  (25)  and 
tliat  in  all  cases  it  shall  be  deposed,  in  addition  to  the  verification  of 
the  said  certificate,  that  the  deponent  (or  if  more  than  one  person 
join  in  the  affidavit),  that  one  or  more  of  the  deponents  knew  the 
person  or  persons  making  such  acknowledgment ;  and  that  at  the  time 
of  making  such  acknowledgment,  the  person  or  persons  making  the 
same  was  or  were  of  full  age  and  competent  understanding :  (26)  and 
that  one  at  least  of  the  commissioners  taking  such  acknowledgment, 
to  the  best  of  his  deponent's  knowledge  and  belief,  is  not  in  any 
manner  interested  in  the  transaction  giving  occasion  for  the  taking  of 
such  acknowledgment,  or  concerned  therein,  as  attorney,  solicitor  or 
agent,  or  as  clerk  to  any  attorney,  solicitor  or  agent  so  interested  or 
concerned ;  and  that  (27)  the  names  and  residences  of  the  said  com- 
missioners, and  also  the  place  or  places  where  such  acknowledgment 
or  acknowledgments  shall  be  taken,  shall  be  set  forth  in  such  affidavit: ' 
And  that  previously  to  such  acknowledgment  being  taken,  the  de- 
ponent (28)  had  inquired  of  such  married  woman  (or,  if  more  than 


(a)  The  writer  has  received  a  commnnication  from  an  able  provincial 
coansel,  which  contains  the  following  passage : — "  In  the  borough  of  Ber- 
wick-upon-Tweed, they  have  never  had  fines  or  recoveries — married  women 
have  passed  and  barred  their  estates  and  rights  by  deeds  acknowledged  in 
their  local  courts,  and  estates  tail  have  been  barred  by  feofiinent  and  re- 

> 

enfeofiinent.  [So  in  the  Isle  of  Man  by  sale  and  resale.]  There  was,  in 
fact,  no  cursitor  for  Berwick — does  the  act  apply  to  lands  in  Berwick  1  The 
chief  justice  has  appointed  commissioners,  there  being,  I  assume,  a  clerk 
of  the  peace.  May  a  feme  covert  pass  her  lands  in  Scotland  under  the  act  ? 
See  A.  77.  82.    Impossible  !" 
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one,  of  each  of  such  married  womeD,)  whether  she  intended  to  give 
up  her  interest  in  the  estate  to  be  passed?  and  also  the  answer  given 
thereto ;  and  where  any  such  married  woman  in  answer  to  sueh  in- 
quiry shall  declare  that  she  intends  to  give  up  her  interest  without 
any  provision,  the  deponent  shall  state  that  he  has  no  reason  to 
doubt  the  truth  of  such  decUratioD,  and  he  verily  believes  die  same 
to  be  true.  And  where  any  provision  has  been  agreed  to  be  made, 
the  deponent  shall  state  that  the  same  has  been  made  by  deed  or 
writing,  or  if  not  actually  made  beibre,  that  the  terms  of  the  intended 
provision  have  been  reduced  into  writings  which  deed  or  writing  he 
verily  believes  has  been  produced  to  the  said  ( judge^  master  cr)  com- 
missioners. (29) 

*'  And  it  is  hereby  furthbr  ordbrsb^  that  the  affidavit  shell 
state  the  parish  or  several  parishes,  or  place  or  several  places,  and  the 
county  or  counties  in  which  the  several  premises  wherein  any  audi 
married  woman  shell  appear  to  be  interested  shall  by  deed  be  de- 
scribed to  be  situate.  (30) 

*<  And  it  is  hereby  further  ordered,  that  the  affidavit  shall  be 
in  the  form  hereunto  annexed,  sulject  to  sudi  variations  as  the  dr- 
cumstances  of  the  case  shall  render  necessary,  or  such  affidavit  may 
be  made  where  it  is  found  convenient  by  one  of  the  said  oommi»> 
sioners,  with  such  variation  in  the  form  thereof  as  shall  be  neeenaiy 
in  that  behalf. 

"  And  it  is  hereby  further  ordered,  that  the  cettificates  and 
affidavits  verifying  the  same  shall,  within  one  month  (31)  ftomthe 
making  [of]  the  acknowledgment,  be  delivered  to  the  proper  officer 
iq>pointed  under  the  said  act;  and  that  the  officer  shall  not  after  that 
time  receive  the  same  without  the  direction  of  the  court  or  a  judge. 

"  And  it  is  hereby  further  ordered,  that  the  fees  (32)  or 
chaiges  to  be  paid  for  the  copies  to  be  deUvered  by  the  detks  of  the 
peace,  or  their  deputies,  or  by  the  officer  of  the  said  court,  and  for 
taking  acknowledgments  (a)  of  deeds,  and  for  examining  married 
women,  and  for  the  proceedings,  matters  and  things  required  by  the 
said  act  to  be  had,  done  and  executed,  for  completing  and  giving  effect 
to  such  acknowledgments  and  examinatjons,  shall  be  as  follows : 

£  f.  J. 
To  a  judge  or  master  for  taking  the  acknowledgment  of 
every  married  woman,  of  which  7s,  6d,  will  be  paid,  in 
the  case  of  a  judge,  to  hia  clerk,  and  the  residue  thereof 
will  be  paid  over  to  the  treasury;  and  in  the  case  of  a 
master,  the  whole  will  be  paid  over  to  the  treasuty,  or 
the  Fee  Fund  Account  of  the  Court  of  Chancery     ..168 


(a)  See  Rules  of  Trinity  Term,  1834. 
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£    f. 

To  the  two  perpetual  oommiaBionen  for  takiog  the  adknovr- 
ledgment  of  every,  miinied  womwi,  when  not  required- 
to  go  further  than  a  mile  from  their  rendenoey  being 
13s.  4d.  for  each  commissioner.    ^ 16 

To  each  comminioner,  when  required  to  go  more  than  one 
mile,  but  not  exceeding  thrqe  ni]le«»  besides.hia  reaaon? 
able  trayelling  ezpenaea 1.    1 

To  each  commiasiooer,  where  the  distance  required  shall 
exceed  three  miles,  besides  his  reasonable  travelling  ex- 
penses      2    2 

To  the  clerk  of  the  peace,  or  his  deputy,  for  every  search     0    1 

To  the  same,  for  every  copy  of  a  list  of  commissioners, 
provided  such  list  shall  not  exceed  the  number  of  100 
names 0    5 

To  the  same,  for  every  ftirther  cpmplete  number  of  50 

names,  an  additional 02 

To  the  officer  for  every  search 01 

To  the  same,  for  eveiy  official  copy  of  the  certificate    ..02 

To  the  same,  for  every  official  copy  of  a  list  of  commis- 
doners  provided  sucb  list  shall  not  exceed  the  number 
of  100  names .    0    5    < 

To  the  same,  for  every  iiirther  complete  niunber  of  50 
names  additional 0    2    < 

To  the  same,  for  preparing  every  special  commission,  in- 
cluding a  fee  of  6s.  to  the  clerk  of  the  chief  justice  or 
other  judge  for  the  fiat       0  15    C 

To  the  same,  for  examining  the  certificate  and  affidavit,  and 
fiUng  and  indexing  the  same,  as  required  by  the  said  aot 
of  the  3d  and  4th  WiU.  4,  c  74 0    5    6 

"  And  it  is  hereby  further  ordered,  that  the  fees  and  charges 
to  be  paid  for  the  entries  of  dceds^  required  by  the  said  act  to  be  en- 
tered on  the  court  rolls  of  manors,  and  for  the  indorsements  thereon, 
and  for  taking  the  consents  of  the  protectors  of  settlements  of  land 
held  by  copy  of  court  roll,  where  such  consents  shall  not  be  given  by 
deed,  and  for  taking  surrenders,  by  which  dispositions  shall  be  made 
imder  the  said  act  by  tenants  in  tail  of  lands  held  by  copy  of  court 
roll,  and  for  entries  of  such  surrenders,  or  the  memorandums  thereof, 
on  the  court  rolls,  shall  be  as  follows : — 

For  the  indorsements  on  the  deed  of  the  memorandum  of 
production  and  memorandum  of  entry  on  court  rolls,  to 
be  signed  by  the  lord  steward  or  deputy  steward,  each 
indorsement  of  memorandum  5s.,  tc^ether      ....    0  10    0 
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£    s,    d. 
For  the  entries  on  the  court  rolls  of  deeds,  and  the  indorse- 

ments  thereon,  at  per  folio  of  72  words 0    0    6 

For  taking  the  consent  of  each  protector  of  settlement  of 

lands       .♦..•,    ^ 0  13    4 

For  taking  the  surrender  by  each  tenant  in  tail  of  lands    .    0  13    4 
For  entries  of  such  surrenders,  or  the  memorandums  there- 
of on  the  court  roUs,  atper  folio  of  72  words      .    «    .    0    0    6 

N.  C.  TiNDAL. 

J.  A.  Park. 

J.  B.  BOSANQUET. 

£.  H.  Alderson." 

Form  of  Affidavit,  verifying  the  certificate  of  ^knowledgmeut 
taken  in  pursuance  of  the  act  of  parliament,  to  be  made  by  some 
practising  attorney  or  solicitor,  and  to  be  sworn  before  a  judge  of 
the  Court  of  Common  Pleas,  or'  a  commissioner  appointed  for 
taking  afildavits  in  the  said  court  (33) 

In  the  Common  Pleas. 

A.  B,  of  [Luic(Un*s  Itm],  in  the  [eottiUy]  of  ^Middlesex],  gentle- 
man, one  of  the  Mtomies  .  [or  solidtors]  of  the  court  of  [£titg*f 
BencA],  maketh  oath  and  saith,  that  he  knows  [Jane^  the  wife  of 
[John  Bo//]. in  .the  certificate  hereunto  annexed  mentioned,  and  that 
the  acknowledgment  therein  mentioned  was  made  by  the  said  [Jane'], 
and  the  certificate  signed  by  the  judge  or  master,  or  by  A,  B.,  of,  frc. 
and  C.  1).,  .of,  .&c.,  the  commissioners  in  the  said  certificate  men- 
tioned, on  the  day  and  year  therein  moitioned,  at  [Lambeth^,  in  the 
[cotin/y]  of  [^Surrey],  in  the  presence  of  this  deponent,  and  that  at 
the  time  of  inaking  such  acknowledgment  the  said  [June]  was  of  full 
age  and  competent  understanding,  and  that  the  said  [Jane]  knew  the 
said  acknowledgment  was  intended  to  pass  her  estate  in  the  premisei^ 
respecting  which  such  acknowledgment  was  made.  [And  this  depo- 
nent further  saith,  that  to  the  best  of  this  deponent's  knowledge  and 
belief,  neither  of  the  said  commissioners  is  [or  the  said  A.  B.,  or 
I  the  said  C.  D.,  one  of  the  said  commissioners  is  not]  in  any  manner 
interested  in  the  transaction  giving  occasion  for  such  acknowledgment, 
or  concerned  therein  as  attorney,  solicitor  or  agent,  or  as  clerk  to  any 
attorney,  solicitor  or  agent  so  interested  or  concerned].  And  this  de- 
ponent further  saith,  that  previous  to  the  said  [Jane'}  (the  mazried 
woman)  making  the  said  acknowledgment,  he  this  deponent  inquired 
of  the  said  [Jane}  (the  married  woman)  or  if  ihore  than  one,  of  each 
of  them  the  said  [Jane}  and  [Mary}  (the  manied  women)  whether 
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site  intended  to  give  up  ber  interest  in  the  estates  in  respect  of  wl 
such  acknowledgment  was  taken,  without  having  any  provision  m. 
for  her  in  lieu  of  or  in  return  for,  or  in  consequence  of  her  so  giv 
up  her  interest  in  such  estates,  and  that  in  answer  to  such  inquiry 
said  [June]  (the  married  woman)  declared  that  she  did  intend  to  g 
up  her  interest  in  the  said  estates  without  having  any  provision  ms 
for  her  in  lieu  of  or  in  return  for,  or  in  consequence  of  her  so  givi 

up  such  her  interest;  of  which  declaration  of  the  said (the  mi 

ried  woman)  this  deponent  has  no  reason  to  doubt  the  truth,  ai 
verily  believes  the  same  to  be  true,  or  (34)  declared  that  a  provisit 
was  to  be  made  for  her  in  consequence  of  her  giving  up  such  her  ii 
terest  in  the  said  estates.    And  this  deponent  lastly  saith,  that  befoi 
her  acknowledgment  was  so  taken,  he  was  satisfied,  and  does  no 
verily  believe  that  such  provision  has  been  made  by  deed  or  writing 
or  that  the  terms  thereof  have  been  reduced  into  writing,  and  ths 
such  deed  or  writing  has  been  produced  to  the  said  judge,  master  o 
commiBsioners.    And  lastly  this  deponent  saith,  that  it  appears  by  th( 
deed  acknowledged  by  the  said  [Jane]  (the  married  woman)  that  tht 
premises  wherein  she  is  stated  to  be  interested  are  described  to  be  ir 
the  parish  or  place  of  [Daie],  (or  parishes  or  places  of)  [Lambeth] 
and  [CambencelQ,  in  the  county  of  ISurr^"]  (or  counties  of  [Kent, 
Surrof,  SfcJ]  as  the  case  may  be.) 
Sworn,  &c. 

N.  B.  When  the  whole  of  the  facts  cannot  be  spoken  to  by  one 
deponent,  variations  may  be  made  to  enable  more  than  one  deponent 
to  state  their  respective  parts  of  the  affidavit. 


REGULiE  GENERALES. 
Trinity  Term,  1834. 


It  is  ordered,  That  from  and  after  the  last  day  of  this  term,  where 
such  parts  of  the  affidavit  verifying  the  certificate  of  acknowledgment 
taken  in  pursuance  of  the  late  act  of  Pariiament  respecting  fines  and 
recoveries  as  state  "  the  deponent's  knowledge  of  the  party  making  the 
acknowledgment,  and  her  being  of  full  age,"  (35)  cannot  be  deposed 
to  by  a  commissioner,  or  by  an  attorney  or  solicitor,  the  some  may 
be  deposed  to  by  some  other  person  whom  the  person  before  whom 
the  affidavit  shall  be  made  shall  consider  competent  so  to  do. 

e  e 
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And  it  is  further  ordered,  That  where  more  than  oae  married 
woman  shall  at  the  same  time  acknowledge  the  same  deed  respecting 
the  same  property,  the  fees  directed  by  the  said  (a)  rules  to  be  taken 
shall  be  taken  for  the  first  acknowledgment  only,  and  die  fees  to  be 
taken  for  the  other  acknowledgment  or  acknowledgments,  how  many 
soever  the  same  may  be,  shall  be  one-half  of  the  original  fees;  and  so 
also  where  the  same  married  woman  shall  at  the  same  time  acknow- 
ledge more  than  one  deed  respecting  the  same  property. 

And  where,  in  either  of  the  above  cases,  there  shaU  be  more  than 
one  acknowledgment,  aU  such  acknowledgments  may  be  included  in 
one  certificate  and  affidavit 

In  every  case,  the  acknowledgment  of  a  lease  and  release  shaU  be 
considered  and  paid  for  as  one  acknowledgment  only. 

(a)  Sic. 


(     419     ) 


NOTES 

TO   THE 

RULES  OP  THE  COURT  OF  COMMON  PLEAS, 

Concerning  to  the  Acknowledgment  of  Deeds  by  Married 

Women. 


Michaelmm  Term,  1833. 


(1)  The  spaces  inclosed  withi/i  [  ]  are  left  blank  in  the  Acts  and 
Rules,  In  other  respects  the  Orders  and  Forms  are  given  as  they 
appear  in  the  printed  Act  and  Rules. 

(2)  r«/c  «ipr^,  Chap.  V. 

(3)  The  84th  section  prescribes  given  forms  of  the  memorandum 
and  certificate,  "  subject  to  any  alterations  which  may  from  time  to 
time  be  directed  by  the  Court  of  Common  Pleas." 

(4)  See  the  Form,  tii/r^,  with  the  addition  directed  by  this  Order. 

(5)  One  of  the  practical  advantages  anticipated  from  the  substitu^  Renurki  on  the 
tion  of  a  deed  acknowledged  for  a  fine  or  recovery,  was  the  removal  Commissionen 
of  the  necessity,  which  the  technical  forms  of  the  abrogated  assurances  {l^owlednDent  of 
imposed,  of  ascertaining  the  localities  of  the  lands.    But  though  it  was  •  "*«™  woman 
necessary  to  specify  the  vill,  or  parish.  Sec.  yet  in  fact  the  parcels  of  a  locality  of  ihe 
fine  or  recovery  ("  100  messuages,  100  acres  of  land,  &c.  in  the  parish  '"  *' 

of,"  Sec.)  were  worthless  for  the  purpose  of  identification,  especially  as  it 
was  the  common  practice  in  the  country  for  several  parties  to  join  in 
the  same  fine  in  respect  of  lands  held  under  distinct  titles.  The 
parcels  were  in  fact  mere  matter  of  form,  errors  in  which  were 
amendable,  and  so  little  importance  did  the  legislature  attach  to  them, 
that  the  Fine  and  Recovery  Act,  s.  7  and  8,  has  applied  a  general 
remedy  to  mistakes  in  parcels.  The  deed  leading  or  declaring  the 
uses  of  a  fine,  or  making  the  tenant  to  the  praecipe  in  a  recovery,  was 
the  document  resorted  to  for  ascertaining  the  subject,  as  well  as  the 
object  of  the  assurance.    The  law  did  not  require  the  localities  or  other 
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particulars  to  be  specified  in  the  deed ;  there  a  general  description  was 
sufficient.  Nor  does  the  Fine  and  Recovery  Act  contain  any  such 
requisition.  The  new  Order,  therefore,  directing  the  commiasiocierB 
to  certify  the  localities,  seems  to  aim  at  a  degree  of  certainty  not 
attained  by  the  common  law,  nor  contemplated  by  the  legislature. 
The  commissioners  are  to  certify  that  the  <<  premises"  comprised  m  the 
"  indenture,"  [the  act  requires  ^  deed,  but  not  an  indenture,']  are  situate 
in  certain  specified  parishes  or  places.  Now,  all  that  the  commissiovien 
can  reaUy  certify  is,  either  that  they  collect  from  the  internal  evidence 
of  the  deed,  (which  they  must  for  that  purpose  penae,)  or  that  they 
have  been  informed  that  the  lahds  intended  to  be  passed  are  situate  in 
Th«  act  Intended    a  certain  parish  or  district    The  description  in  the  deed  may  be 

the  affidavit  to  be  '^  *■  ^ 

merely  corrobo-     general  ot  referential,  affording  no  light  whatever  upon  the  sulgect, 
ficate. ^  ^  ^^^      and  the  commissioners  have  no  authority  to  examine  the  parties  or 

strangers  upon  oath,  or  otherwise,  concerning  "  the  premises,*'  or  in- 
deed to  institute  any  examination  besides  the  separate  examination  of 
the  feme  covert.  It  is  obvious  that  in  framing  this  part  of  tiie  Order 
several  points  liave  been  overlooked  or  not  duly  considered.  1.  The 
difficulty  in  many  cases,  and  the  impossibility  in  some,  of  defim'ng  the 
parish  or  place  in  which  the  premises  are  situate.  Is  the  word  place  to 
be  construed  by  analogy  to  the  rules  regarding  the  parcels  of  a  fine 
or  recovery  in  which  it  was  requisite  to  specify  the  parish  or  viU,  &c  ? 
2.  The  fact,  that  though  the  perpetual  commissioners  are  appointed 
for  a  certain  district,  (s.  81,)  their  authority  is  expressly  extended  by 
the  act  (s.  82,)  to  women  resident,  and  lands  situate  without  that  dis- 
trict, so  that  a  deed  for  passing  lands  at  Carlisle  may  be  acknowledged 
by  a  woman  resident  in  Ireland  before  commissioners  for  Tniro,  who 
are  nevertheless  required  by  the  Order  to  certify  the  localities,  whether 
the  lands  be  described  in  the  deed  or  not.  3.  The  fact  that  the  pre- 
mises  may  consist  of  money  to  be  laid  out  in  land,  or  of  other  subjects 
not  having  any  locality.  Such  cases  must  be  considered  as  tadUy 
excepted  out  of  the  order.  4.  The  fact  that  there  will  be  no  mode  of 
placing  on  record  tlie  localities  of  the  parcels  in  a  disentailing  deed, 
unless  they  appear  upon  the  deed  itself.  Even  a  rigid  revival  of  the 
forms  of  the  abolished  assurances,  so  far  as  relates  to  the  parcels^ 
would  be  preferable  to  the  vagueness  of  this  order. 

Addltloni  to  ibe         (6)  The  act  (s.  85,)  directs  the  certificate  with  "  an  affidavit  by 
ruled  by*tbeTc7.   ^^^  person  verifying  the  same,  and  the  signature  thereof*'  to  be 

lodged  with  some  officer  of  the  Court  of  Common  Pleas,  and  it  autho- 
rises the  Court  to  make  orders  and  regulations  touching  the  mat||eiB  to 
be  mentioned  in  the  memorandums  and  certificates,  "  and  the  affidavits 
verifying  the  certificate ;"  but  it  does  not  appear  to  authorise  the  Court 
to  extend  the  affidavit  beyond  the  verification  of  the  certificate.     It 
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should  seem  tliat  the  affidavit  was  intended  to  he  a  confirmatory 
not  an  independent  document.  This  additiojiy  therefore,  to  the  afii 
isy  in  effect,  a  graft  upon  the  act  itself. 

(7)  It  should  seem  that  the  acknowledgments  of  several  ma 
women  of  the  $ame  deed,  at  least,  may  be  the  subject  of  the  same 

'tificate  and  affidavit;  though  the  Act  appears  to  contemplate  a  sepi 
memorandum,  certificate  and  affidavit,  in  respect  of  every  acki 
ledgment(a) 

(8)  i.  e.  "  of  any  of  the  parties  in  the  transaction  giving  occasio 
the  taking  [of]  such  acknowledgment."  These  words  are  a  1 
equivocal.  The  true  construction,  however,  seems  to  be,  that  one 
least,  of  the  commissioners  must  not  be  concerned  as  attorney,  &x 
the  particular  transaction  to  which  the  deed  relates,  for  any  of 
parties  to  that  transaction.  The  fact  that  a  commissioner  is  not 
attorney,  &c.  can  be  positively  deposed  to  only  by  himself. 

(9)  This  inquiry  assumes  that  every  deed  executed  by  a  man 
woman,  operates  to  deprive  her  of  some  interest;  but  the  object  of  i 
deed  may  be  to  destroy  an  intatl  and  vest  the  fee  in  herself,  or 
secure  to  her  the  separate  enjoyment  and  dominion,  or  otherwise 
benefit  her;  or  it  may  be,  and  often  is,  to  convey  a  diy  legal  esta 
The  conunissioners  must,  therefore,  it  should  seem,  inform  themselv 
in  the  first  place,  whether  the  effect  of  the  deed  is  the  giving  up  of 
inUrett  ois  not.    (Co.  Litt.  353,  b.) 

(10)  Quaere,  "  consideration?*'  The  effect  of  the  order  is  to  rend 
the  actual  making  of  the  provision  a  condition  precedent  to  the  takii 
of  the  acknowledgment. 

(11)  The  efficacy  of  this  order  as  a  protection  to  married  women 
questionable;   while  the  practical  inconvenience  which  must  resu 
from  it  is  manifest    The  old  law  contented  itself  with  ascertainin 
that  the  act  was  freely  and  advisedly  done.    (18  £dw.  I.  stat  4,  2  Ins 
515.)    It  wisely  declined  inquiring  into  private  motives  andfamil 
transactions.    Suppose  the  feme  to  stand  mute  on  the  subject  of ; 
provision,  or  to  answer  that  there  was  indeed  some  promise  of ; 
provision,  but  that  she  is  content  to  rest  on  such  promise,  and  desirou 
to  acknowledge  the  deed ; — the  commiuioriers  cannot,  it  seems,  safely 
take  the  acknowledgment    But  is  there  just  ground  in  law  or  reasot 
for  refiising  to  take  the  acknowledgment?    Is  not  this  to  defeat  th< 

(a)  But  see  Rules  of  Trio.  T.  1834. 
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Tlie  aothorlty  of 
the  Court  to  add 
to  the  •ttbtlBoce 
of  the  examiu. 
tion,  qaeatioDed. 


Unlfonniiy  of 
pracUee. 


Tery  object  of  the  Bolemnity — ^to  prevent  the  exerdae  of  a  free  volitkm? 
Suppoee  the  deed  to  be  a  conyeya&ce  to  a  purchaser,  and  the  aource 
of  the  promised  provision  to  be  the  proceeds  of  the  sale ; — are  the 
commissioners  to  delay  the  acknowledgment  till  trustees  shall  be  ap- 
pointed to  receive  the  money,  the  trusts  agreed  upon,  and  a  settlement 
executed?    Is  the  purchaser  either  to  part  with  his  money  before  he 
has  an  effectual  conveyance,  or  to  wait  the  pleasure  of  the  commM- 
sioners?    The  actual  making  of  the  provision  may  depend  upon 
various  arrangements,  of  which  the  very  deed  tendered  for  acknow- 
ledgment may  be  the  first  step.    Then,  consider  the  diflSculty  of  the 
•  duty  imposed  upon  the  commissioners !    Even  if  the  intention  to  make 
a  provision  be  evidenced  by  a  written  agreement,  the  constmctioii  and 
effect  of  that  agreement  may  be  extremely  doubtfuL    Are  the  oonraua* 
sioners  to  erect  themselves  into  a  court  of  eqidty  for  the  specific  per- 
formance of  executory  contracts  ?    Is  the  Court  of  Common  Pleas  to 
assume  such  a  jurisdiction?— nay  more,  to  discover,  inteipret  and  de- 
cree the  fulfilment  of  vague  promises  ?   Has  it  the  requisite  machineiy 
or  the  requisite  experience?    If  the  agreement  be  to  settle  Black- 
acre,  is  the  commissioner  making  the  affidavit  to  investigate  the  title 
and  peruse  the  settlement?    If  not,  how  can  he  consdentioualy  depose 
that  he  is  satisfied  that  the  provision  has  been  made?    It  may  be  of 
the  essence  of  the  arrangement  between  the  parties,  that  die  deed 
shall  precede  and  the  provision  follow.     Has  the  Court  authority  to 
reverse  the  order?    Has  it  not  in  fact  exceeded  its  authority,  (which 
extends  merely  to  the  mode  of  examination,)  in  prohibiting  the  com- 
missioners from  taking  the  acknowledgment  until  these  inquiries  be 
satisfied?    The  act  itself  has  declared,  by  a  distinct  section  (s.  80),  the 
object  of  the  exaniination  of  the  married  woman,  which  is  to  be 
"  touching  her  knowledge  of  such  deed,"  and  '*  whether  she  freely 
and  voluntarily  consents  to  such  deed ;"  nor  did  the  framers  of  the  aet 
ever  contemplate  any  addition  to,  or  alteration  in,  the  substance  or 
matter  of  the  examination,  but  merely  variations  in  the  "  mode**  or 
form;  much  less  did  they  anticipate  the  erection  of  a  domestic  fiMrum 
composed  of  local  commissioners  armed  with  inquisitorial  powen. 

As  the  Court  cannot  exercise  any  control  over  Judges  and  Masters 
in  ordinary  in  Chancery,  *'  touching  the  mode  of  examination,"  (s.  89,) 
those  superior  functionaries  are  left  to  conduct  the  examination  in  their 
own  way,  and  thus  the  law  of  alienation  by  married  women  may  be, 
(and  if,  in  point  of  fact,  as  the  writer  has  ascertained,)  administered  in 
different  modes;  some  holding  that  as  the  Court  is  empowered  to  alter 
the  Jbmu  generally,  (s.  84,)  it  may,  indirectly  at  least,  oontrol  the 
mode  of  examination  generally;  while  others  contend  that  when  tiie 
authority  of  the  Court  "  touching  the  mode  of  examination,'*  is  con- 
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fined  by  the  act  to  the  commiflsioneTS,  its  authority  to  alter  the  fb 
it  neceeaarily  subjected  to  a  corresponding  limitation. 

Though  these  rules  must  soon  share  the  fiite  common  to  all  I 
which  obstruct  tlie  ordinary  transactions  of  mankind,  yet  they 
continue  to  form,  with  reference  to  the  period  of  their  remaining 
force,  part  of  the  Law  of  England,  unless  expunged  or  corrected 
tiie  legislature  itself;  for  the  Court  is  clearly  incompetent  to  appl 
retrospective  remedy. 

The  practical  importance  of  the  clauses  relating  to  alienation 
married  women,  renders  it  proper  to  state  and  consider  them  son 
what  in  detail.    The  statute  enacts,  that  "after  the  31st  Decemb 
1833,  eyery  married  woman  (not  being  tenant  in  tail),  may  by  di 
dispose  of  lands  and  money  subject  to  be  invested  in  land,  &c.  as  fu 
and  effectually  as  she  could  do  t^  sAc  was  a  feme  sole ;  save  that 
such  disposition  shall  be  valid  unless  the  husband  concur  in  the  deed,  ( 
nor  unless  the  deed  be  acknowledged  by  her  at  hereinafter  u  direct 
(s.  77) ; — that  the  deed  "  shall,  upon  her  executing  the  same  or  ajtt 
wardSf  be  produced  and  acknowledged  by  her  as  her  act  and  deed,  befo 
a  judges"  &c.  (s.  79); — ^that  such  judge,  &c.  shall  examine  her,  apa 
from  her  husband,  touching  her  knowledge  of  such  deed  [i.  e.  of  ii 
contaUs  of  such  deed,  see  s.  84],  and  shall  ascertain  whether  « 
freefy  and  voUuitarily  consents  to  such  deed,  and  unless  she  freely  ati 
voluntarily  consents  to  such  deed,  shall  not  permit  her  to  acknowled^ 
ihe  same;  and  in  such  case  such  deed  shall,  so  far  as  relates  to  the  es 
eeution  thereof  by  such  married  woman,  be  vM'  (s.  80) :  then  (a.(U 
providinf;  for  the  appointment,  and  ascertaining  the  powers  and  duti( 
of  the  commissioners),  it  proceeds  to  enact  that  *'  when  a  marrie 
woman  shall  acknowledge  such  deed  as  aforesaid,  the  judge,  &c.  sha 
sign  a  memorandum  to  be  indorsed  on  or  written  at  the  foot  or  in  th 
margin  of  such  deed,"  (s.  84)  of  which  memorandum  a  form  is  given 
and  that  "  the  same  judge,  &c.  shall  sign  a  certificate  of  the  taking  q 
such  acknowledgment,  to  be  written  or  engrossed  on  a  separate  pieo 
of  parchment,"  (»6.)  of  which  a  form  is  also  given; — that  **  ever 
such  certificate  as  aforesaid  of  the  taking  of  an  acknowledgment  by  i 
married  woman  of  any  such  deed  as  aforesaid,  together  with  an  affi- 
davit verifying  the  same,  and  the  signature  thereof  by  the  party  b} 
whom  the  same  shall  purport  to  be   signed,  shall  be  lodged  witl 
some  officer  of  tiie  Ckurt   of  Common  Pleas"  (s.  85),   who  is  tc 
see  that  the  certificate  "  contains  such  statement  of  particulars  as  tc 
the  content  of  the  married  woman  as  shall  from  time  to  time  be  en* 
joined  in  that  behalf;  and  IF  all  the  requisites  in  this  act  in  regard  to 
the  certificate  shall  have  been  complied  with,  then  such  officer  shall 

(a)  See  £t  parte  Mary  Gill,  1  Bingh.  168,  N.  S. 
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cttuie  the  said  certificate  and  the  affidavit  to  be  filed  of  record"  (i6.) ; 
— "  that  WHEN  the  certificate  of  the  acknowledgmcDt  of  a  deed  by  s 
married  woman  shall  be  so  filed  of  record  as  aforesaid,  the  deed  so 
acknowledged  shall,  so  far  as  regards  the  disposition,  &c.  made  by  any 
married  woman  whose  acknowledgment  shall  be  io  certified  concern- 
ing any  lands,  &c.  take  effect  from  the  time  of  being  acknowledged, 
and  the  subsequent  filing  of  such  certificate  shall  have  relation  to  sucb 
acknowledgment"  (s.  86) ; — that  the  officer  shall  index  the  certificates 
(s.  87) ; — that  a  copy  of  the  certificate,  signed  by  the  officer,  "  shall 
be  received  as  evidence  of  the  acknowledgment  of  the  deed  to  which 
such  certificate  shall  refer"  (s.  88) ;  and  lastly,  that  the  Court  of 
Common  Pleas  may  make  orders  **  touching  the  mode  of  ezaminatioii 
to  be  pursued  by  the  commiuionen  to  be  appointed  under  this  act,  and 
touching  the  particulars  to  be  mentioned  in  sucb  memorandum  and 
certificate,  and  the  fees,  &c.  for  taking  acknowledgments  and  examin- 
ing married  women,  and  others  matters  required  by  the  act  for  cost- 
pleting  and  giving  effect  to  such  acknowledgments  and  examination" 
(s.  89). 
CoDsMeratioM  The  rules  of  Michaelmas  Term,  1833,  render  it  especially  impovtant 

iibm  proviiioDi,  ***  v«gh  well  the  result  of  the  above  enactmrats,  which  suggest  se- 
particnUriy  with    yeral  points  for  consideration.     1.  We  cannot  safely  reason  upon  the 

refereoce  to  the 

materiality  of  the  cfiect  of  the  deed  by  analogy  to  a  fine.     If  the  fine  was  8ufi*ered  to 
matter  of  liUe.       P^^  >^  became  a  solemn  assurance  of  record  binding /lerie  on  the 

married  woman  at  the  common  law,  notwithstanding  any  omisnon  to 
comply  with  the  general  rules  of  the  court  in  regard  to  the  examina- 
tion, affidavit  or  other  particulars.  It  was  immaterial  for  the  purposes 
of  title  whether  the  married  woman  was  in  point  of  fact  separately 
examined  or  not.  (Litt.  s.  670, 18  Edw.  1.  stat  4).  But  the  deed 
derives  all  its  efficacy,  as  a  disposition  by  the  married  woman,  from 
the  superadded  ceremonies.  The  observance  of  those  ceremonies 
amounts  to  a  dispensation  with  the  disability  of  coverture,  llieir  ob- 
servance, however,  would  impart  no  operation  to  an  instrument  sealed 
and  delivered  by  a  married  woman  labouring  under  legal  incapacity 
other  than  coverture.  Such  an  instrument  would  not  be  her  dud 
for  any  purpose.  If  she  were  not  "  of  fiill  age  and  competent  under- 
standing," the  whole  proceeding  would  be  nugatory.  To  suppose  that 
it  would  be  operative  is  to  confound  the  deed  with  the^^ne.  The  words 
of  the  act  are,  ''  as  fully  and  effectually  as  if  she  was  a  Jeme  eoUf" 
(s.  77).  -  On  the  other  hand,  if  the  deed  might  operate,  independently 
of  the  act,  as  where,  for  example,  a  married  woman  disposes  of  het 
separate  estate,  or  appoints  in  execution  of  a  power,  the  refusal  of 
permission  to  acknowledge  (s.  80),  would  not  prevent  the  deed  tnmi 
operating  to  that  extent  (See  s.  78).  And  it  may  be  observed,  that 
the  80th  section,  when  it  declares  the  deed  to  be  void,  on  refiisal  by 
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die  commissioners,  for  want  of  the  wife's  free  coi 
to  acknowledge  it,  intends  only  (what  the  77tl 
expressed),  that  the  deed  shall  have  no  extra( 
acknowledged ;  but  not  that  the  deed  shall  heoon 
poses  of  the  77th  section,  waste  parchment,  ix 
etPect  from  subsequent  conformity  to  the  provisior 
less,  indeed,  it  can  be  maintained  that  the  poll 
aimed  at  avoiding  the  deed  on  rejection  by  the  jui 
periment  should  be  tried  before  another  less  sr 
quisitive  functionary — a  construction  very  dange 
2.  As  the  deed  is  in  itself  nothing,  and  the  extrini 
thing,  all  the  prescribed  ceremonies  are  essentia 
distinguished,  or  furnished  a  criterion  for  disting 
essential  and  unessential ;  and  it  should  seem  tha 
added  or  substituted  by  the  court,  under  the  autho 
the  same  degree  of  materiality  with  those  original) 
act  itself.    3.  No  distinction  is  drawn  or  indicate 
at  least,  between  observances  intended  to  be  matei 
posed  to  be  merely  formal ;  but  the  observances  pn 
secutive  enactments,  of  which  a  short  abstract  has 
it  is  conceived,  be  taken  as  parts  of  one  whole ;  an 
that  whole  be  considered  as  contemplated  by  the  let 
it  n^atives  the  effect  of  the  disposition  by  the  mai 
less  the  deed  be  acknowledged  by  her  as  heremqfter 
memorandum  of  acknowledgment  is  not  declared  to 
does  the  assurance,  at  any  intermediate  stage  of  tfa 
operative.    Its  effect,  indeed,  is  expressly  conting 
the  certificate ;  of  which  the  filing  is  suspended  til 
of  the  act  (which  requisites  must  be  taken  to  incl 
by  the  court  under  the  powers  of  the  act)  in  regard 
shall  have  been  complied  with ;  and  a  copy  of  tb 
dared  to  be  evidence  of  the  acknowledgment, — not 
to  be  the  only  evidence,  but  as  no  other  evidence  is 
almost  necessary  conclusion  tbat  the  recorded  certif 
copy,  is  the  only  admissible  evidence.    Now,  unless 
they<rc^  of  the  taking  of  the  acknowledgment  of  the 
appear  by  the  certificate,  that  is  sufficient  for  the  pu 
will  be  difficult  to  avoid  the  conclusion  that,  upon  tl 
a  title  derived  imder  the  acknowledged  deed  of  a  ms 
r^iularity  of  the  certificate,  in  regard  to  evety  pa) 
ascertained.    If  it  be  urged  that  the  86th  section,  gi 
deed  by  relation,  speaks  only  of  "  the  certificate  ol 
ment"  and  of  married  women  "  whose  acknowledg 
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certified/'  it  may  be  replied,  that  on  reference  to  the  84tli  and  85tb 
sections,  prescribing  the  form  of  certificate,  we  find  that  the  designa- 
tion given  to  the  document  (inclosive,  of  course,  of  all  its  contents), 
is  "  a  certificate  of  the  taking  of  an  aclcnowledgment/'  and  that  by 
the  89th  section,  all  the  matters  required  by  the  act  to  be  observed  axe 
spoken  of  as  so  required  **  for  completing  and  giving  effect  to  the  ac- 
knowledgment." It  is  true  that  the  anxiety  shown  to  prevent  the 
taking  of  the  acknowledgment  until  certain  conditions  be  fiilfilled, 
would  seem  to  import  that  the  mere  acknowledgment,  like  the  passing 
of  a  fine,  or  the  delivery,  by  a  capacitated  person,  of  a  deed,  would 
render  the  disposition  operative ;  but  the  legislature  seeks  to  gttard 
the  rights  of  the  married  woman  by  preventing  the  incipient  act — her 
acknowledgment  (or,  rather  the  signing  of  the  memorandum  of  ac- 
knowledgment, for  that  is  properly  the  first  step), — ^by  which  the  as- 
surance would  be  put  into  a  train  for  completion  without  her  fiirtfaer 
privity ;  and  to  hind  her  rights  only  on  the  final  completion  of  the 
process  by  the  filing  of  the  certificate.  It  is  dear,  at  least,  that  the 
filing  of  a  certificate  is  essential  to  give  effect  to,  and  supply  evidence 
of  the  acknowledgment ;  but  is  it  dear  what  certificate,  if  any,  short 
of  B  certificate  in  aU  respects  formal,  is  sufficient  to  ensure  that  re- 
sult 7  3.  If  a  strict  observance  of  all  the  ceremonies  be  indispens- 
able to  give  effect  to  the  deed  of  a  married  woman,  then  it  is  of  the 
utmost  moment  that  they  should  be  as  few,  as  simple,  and  as  definite 
as  possible ;  otherwise  the  new  assurance  may  become,  like  the  dd,  a 
complication  of  technical  difliculties,  and  that,  too,  without  compen- 
sating for  the  inconvenience  of  the  machinery  by  the  certainty  of  the 
result.  AU  tampering  with  the  forms  of  proceeding  is  the  more 
strongly  to  be  deprecated,  inasmuch  as  no  authority  to  amend  the  pro- 
ceedings is  given  by  the  act;  though,  perhaps,  from  the  exigency  of 
the  case,  and  by  analogy  to  the  old  and  authorized  practice  of  amend- 
ing fines  or  recoveries,  considered  as  real  actions,  the  Court  of  Comman 
Pleas  may  assume  the  power  of  amending. 


(12)— or,  "  the  therein  named  {Jane]  the  wife  of  the  therein  named 
[John  BaU]." 

(13)  "An  act  for  abolishing  fines  and  recoveries,  and  substituting 
more  simple  modes  of  assurance." 


Mod«  of  Mtor-  0^)  ^®  Act  enables  a  married  woman  to  alien  by  deed  acknow* 

"omeVwiUd'i    ^^S^y  ••  ^  "^^  ^^^  *  ^™«  «'^®'    Where  her  legal  fi:eehold  or  in- 
ft-eehoM  or  in-       heritance  in  possession  is  to  be  conveyed^  it  seems  proper,  if  not  ne« 

cessary,  that  she  should  convey  it  by  lease  and  release,  or 
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and  sale  inrolled,  one  of  which  modes  of  aMuiance  (or  a  feoffment) 
would  be  requinte  if  she  were  actuaUy  a  feme  sole.  It  is  observable 
that  the  clause  enabling  tenants  in  tail  to  alien  (ss.  15,  40),  differs 
finom  the  clause  enabling  mairied  women  to  alien  (s.  77). 

(15)  The  words  within  inverted  commas  are  added  by  the  rule  of 
Michaelmas  Term,  1833. 

(16)  This  form  and  the  followmg  form  are  appended  to  the  rules  of  Aiiidaviia  nmi  be 
Michaelmas  Term,  1833.    The  act  does  not  give  any  form  of  affi-  "^""P^i* 
davit    The  affidavits  (not  being,  like  affidavits  as  to  fines,  made  in  a 

suit),  must  be  stamped. 

(17)  The  parenthesis  which  follows  is  printed  as  it  stands  in  the 
printed  copies  of  the  rules  of  Michaelmas  Term,  1833.  By  **  the  said 
I.K."  is  meant,  it  is  presumed,  the  other  commissioner  not  concerned 
as  attorney,  &c  where  the  deponent  is  himself  so  concerned.  But 
the  commissioner  not  so  concerned  should  himself  swear  to  the  fact. 
(rtd^nfpra,n.(8)). 

(18)  These  affidavits  require  either  a  very  strict  investigation,  or  a 
very  lax  consdenoe.  They  are  open  to  many  objections,  botli  as  to 
matter  and  form;  but  as  they  are  under  consideration,  with  a  view  to 
some  modification  (if  not  to  their  total  abn^tion)  the  writer  abstains 
from  any  further  remarks.  It  is  hoped  that  the  new  rules  (if  any) 
will  be  well  considered,  and  submitted  to  the  framers  of  the  act,  who 
have  not  yet  been  consulted,  (a) 


Notes  to  the  Rules  of  Hilary  Term^  1834. 

(19)  The  statute  3 &4  Wm.  4,  c.  74,  abolished  fines  and  recoveries,  ff^  inherent  jaris- 
and  professed  to  substitute  more  simple  modes  of  assurance.    As  fines  cijJrt"ofVominoii 
and  recoveries  were  real  suits  in  the  Court  of  Common  Fleas,  that  Piew  over  the 
Court  had  immediate  cognizance  of  those  proceedings.    But  over  the  saraooet. 
stsubituted  assurances,  which  are  in  nowise  analogous  to  proceedings  in 
a  suit,  the  Court  of  Common  Pleas  has  no  controlling  power  which  it 
does  not  derive  from  the  express  provisions  of  the  statute.    As,  indeed, 
the  Stat  3  &  4  Wm.  4,  c.  27,  s.  36,  had  pronounced  sentence  of  abolition 
on  the  mass  of  real  actions,  hardly  a  remnant  was  left  of  those  ancient 
forms  which  identified  the  Court  of  Common  Pleas  with  the  law  of 

(a)  It  will  appear  from  the  notes  which  follow,  that  this  hope  was  not 
realized. 


428  KOTES  TO  THB  NEW  EULB8  COHCERNING 

real  property.  There  is  nothiog  in  the  constitutioa  of  that  Court  which 
points  it  out  as  peculiarly  adapted  to  preside  over  the  new  law  of 
^rff^V^adT'?'^'  alienation  by  married  women.  The  legislature  might  with  propriety 
have  confided,  and  may  still  transfer  the  jurisdiction  to  the  Master  of 
the  Roils,  or  to  the  Vice-chancellor,  or  to  the  three  Equity  Judges ; 
who  are  necessarily  conversant  with  matters  of  conTeyancing,  of  whidi 
the  Court  of  Common  Pleas  has  few  opportunities  of  acquiring  any 
practical  knowledge.  In  fact,  if  the  statute  be  chargeable  with  any 
incongruity  in  referring  the  inrolment  of  assurances  by  tenants  in  tail 
to  the  Court  of  Chanceiy,  and  the  acknowledgment  of  the  deeds  of 
married  women  to  the  Court  of  Common  Pleas,  the  eyil  will  be  best 
corrected  by  placing  both  under  the  cognizance  of  an  Equity  judge. 
These  observations  are  premised,  because  it  is  impossible  to  read  the 
Rules  of  Michaelmas  Term,  1833,  or  the  above  Rules  of  Hilaiy  Term, 
1834,  without  remarking  that  they  rather  savour  of  past  precedent  and 
practice,  than  breathe  the  spirit  of  the  new  enactments;  and  that  even 
the  letter  of  the  statute  has  been  seen  through  the  medium  of  the 
old  forms  and  the  old  jurisdiction,  obscuring  and  distorting  the  text. 
Rales  of  Michael-  On  comparing  the  Rules  of  Michaelmas  Term,  1833,  with  those  of 
»d  ^^HtUr^  Hilary  Term,  1834,  it  will  be  found  not  only  that  many  of  the  ob- 
Tem,  18S4,  com-  jections  already  urged  against  the  former  (supra,  419),  apply  with 

undiminished  force  to  the  latter,  but  that  it  is  even  more  difficult  to 
reconcile  the  latter  Rules  than  the  former,  with  the  professed  intention 
of  the  statute,  which  aims  at  facility  of  transfer  and  security  of  title. 
The  principal  alterations  made  by  the  Rules  of  Hilary  Term,  1834, 
seem  to  consist  in  permitting  the  certificate  to  retain  the  form  pre- 
scribed by  the  act  itself;  whereas  the  Rules  of  Michaelmas  Term, 
1833,  require  the  localities  of  the  lands  to  be  inserted  in  the  certifi- 
cate;—in  adding  to  the  rigour  of  the  precautions  enjoined  by  the 
former  Rules  on  the  subject  of  a  provision ; — in  transferring  the  spe- 
cification of  the  parcels  to  the  affidavit,  and  otherwise  varying  ita 
form ;  and  in  directing  the  affidavit  to  be  made  by  some  practising 
attorney  or  solicitor  of  one  of  the  Courts  at  Westminster,  or  of  one  <^ 
the  counties  palatine  of  Lancaster  and  Durham,  and  to  be  sworn  before 
a  judge  of  the  Court  of  Common  Pleas,  or  a  commissioner  ^pointed 
for  taking  affidavits  in  that  Court ;  with  liberty,  however,  where  it 
shall  be  found  convenient,  for  one  of  the  commissioners  himself  to 
make  the  affidavit, 
lacraued  difl-  By  expunging  the  parcels  from  the  certificate,  it  nmy  be  thought 

S^lmSm^'^  that  something  is  gained  so  fiir  as  regards  the  evidence  of  titie.    Bat 

the  difficulty  of  swearing  the  affidavit  is  increased,  for  the  deponent 
must  in  all  cases  peruse  the  parcels,  at  least,  of  the  deed  (which  parcds 
may  extend  to  several  skins,)  if  not  the  whole  deed,  in  order  to  enable 
him  to  make  the  affidavit  with  a  dear  conscience ;  while  the  excessive 
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exerution  of  the  limited  power  giren  by  the  act  to  the  Court,  is  rendered 
more  striking  by  thus  further  extending  the  affidavit  beyond  the  veri- 
fication of  the  certificate. 

On  the  whole,  it  is  submitted  for  consideration  whether  theee  Rules,  As  to  the  validity 
in  assuming  to  extend  and  vary  the  subject-matter  of  the  examination;  the  c«DMqa«Dces 
in  prohibiting  the  taking  of  the  acknowledgment  until  the  requisitions  of  ti>«ir  invalidity, 
in  regard  to  a  provision  are  satisfied,  or  the  sanction  of  the  Court  of 
Contmon  Pleas  is  obtained;  and,  in  loading  the  affidavit  with  matters 
not  contained  in  the  certificate,  are  warranted  by  law ;  if  not,  then,  as 
it  seems  to  be  impossible  to  separate  the  sound  firom  the  unsound  parts» 
whether  the  Rules  must  not  be  treated  as  nullities,  (except  so  far  as 
they  merely  regulate  the  fees,  &c.)  and  acknowledgments  be,  therefore, 
taken  conformably  to  the  provisions  of  the  statute^  which  would  alone 
constitute  the  law  of  the  land  as  to  the  alienation  of  real  estate  by 
married  women;  and  whether,  on  a  refiisal  by  the  commissioners 
(being  officers  invested  with  a  minUierUU  and  not  a  judicial  character,) 
to  take  the  acknowledgment  according  to  law,  the  party  would  not  be 
entitled  to  the  ordinary  redress  by  mandamus  firom  the  Court  of  King's 
Bench. 

As  the  new  Rules  have  fiiiled  to  consult  the  great  object  of  the  Contemplated  re- 
statute — that  of  substituting  a  more  simple  and  easy  method  of  as-  legisiatore.*^ 
surance — legislative  interference  becomes  inevitable,  and  a  bill  to 
remedy  the  mischief  is  understood  to  be  already  in  preparation.  The 
perpetual  commissioners,  who  cannot  at  present  take  an  acknowledg- 
ment beyond  the  limits  of  their  district,  will  probably  cease  to  be  locaL 
It  is  extremely  desirable  that  means  should  be  devised  for  putting 
upon  the  face  of  the  deed  itself  conclusive  evidence  of  the  acknow- 
ledgment, either  by  the  seal  of  the  commissioners,  (an  official  seal, 
which  it  should  be  felony  to  counterfeit,)  or  by  the  allocatur  of  the 
officer  of  the  Court  to  which  the  jurisdiction  may  be  given.  Titles 
should,  if  possible,  be  relieved  from  the  expense,  difficult  and  uncer- 
tainty attending  the  investigation  of  extrinsic  facts  and  proceedings. 

If  any  surprise  should  be  felt  at  finding  names  eminent  for  station 
and  ability  appended  to  rules  so  exceptionaUe  in  principle  and  so 
defective  in  form,  let  it  be  remembered  that  in  no  department  of  the 
law  may  practical  experience  be  safely  despised,  and  that  an  attempt 
on  the  part  of  a  mere  real  property  lawyer  to  frame  rules  of  pleading 
would  probably  be  attended  with  a  yet  more  signal  failure.  The  Rule 
of  Easter  Term,  8  Geo.  4.  (4  Bing.  248,  12  B.  Moore,  470,)  relating 
to  the  acknowledgment  oi  fines  under  the  old  system,  (of  which  rule 
the  rules  in  question,  relating  to  the  acknowledgment  of  deeds  under 
the  new  system,  are  in  part  a  revival,)  was  dictated,  perhi^w,  by  some 
solitary  case  of  gross  fraud,  when  the  just  indignation  of  the  moment 
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did  not  permit  the  ftamento  consider  that  fines  had  become  common 
assurances  of  the  realm;  that  in  many  cases  the  married  woman  de- 
parts with  a  dry  legal  estate  or  worthless  right ;  thai  in  othos  the 
chief  object  is  to  secure  to  herself  the  enjoyment  or  donunion;  and 
that,  after  deducting  ih>m  tiie  remaining  cases,  thoae  in  which  the 
husband  is  not  a  tyrant,  and  the  solicitor  is  not  a  knave,  and  thoae 
(not  a  few)  in  which  the  lady  has  sense  and  spirit,  the  proportion  of 
cases  in  which  she  is  left  a  prey  to  cunning  or  compulsion  is  much 
too  small  to  demand  the  interposition  of  the  Court,  even  if  it  eoold  in- 
terpose with  e£^t,  and  without  sacrificn^  statutes,  titles  and  oonscienee 
to  its  chivalrous  feelings. 

Praciicai  working  (30)  These  alterations  have  been  made  in  consequence  of  a  vepie- 
MicbaehnluTenn,  s^Q^^on  by  the  London  Commisdoners  of  the  practical  difiBcuhies 
1^33.  experienced  in  acting  upon  the  Rules  of  Michaelmas  Term,  1833. 

How  those  difficulties  will  be  removed  by  the  new  Rules  is  not  very 
apparent  The  affidavit  never  can  be  consdentiouBly  sworn.  It  is 
believed  that  the  opinion  of  the  learned  persons  who  framed  the  aet 
has  been  taken  on  thit  occasion ;  but  the  alteradons  are  certainly  not 
in  accordance  with  their  views. 

(21)  The  words,  **  of  the  several  persons,"  &c.  are  somewhat  too 
comprehensive;  see  the  act,  s.  89. 

Proceedings  ukcn  (22)  The  result  of  this  proviso  seems  to  be — 1.  That  the  Rules  of 
mI^^/isu!'        Michaelmas  Term,  1833,  and  the  Rules  of  Hibry  Term,  1834,  have 

concurrent  authority  from  the  time  of  the  issuing  of  the  latter  Rules 
till  the  1st  March,  1834,  and  that  acknowledgments,  taken  in  ihe 
interval,  according  to  either  set  of  Rules  indifferently,  will  be  good. 
The  object  of  the  proviso  must  have  been  to  afford  time  for  the  pro- 
mulgation of  the  new  Rules.  It  cannot  be  said  that  CoDunissiooers 
&c.  apprised  of  the  new  Rulee  are  bound  by  those  Rules  exclusively : — 
if  the  Commissioners  are  bound,  the  parties  are  bound.  2.  That  pro- 
ceedings commenced  under  the  Rules  of  Michaehnas  Term,  1833,  but 
not  completed  befbre  the  Ist  March,  1834,  may  be  completed  under  the 
same  Rules;  otherwise,  "  proceedings  taken  before  the  1st  March, 
1834,"  would  be  ''  invalidated,"  contrary  to  the  tenor  of  the  proviso. 
But  no  very  confident  opinion  can  be  pronounced  on  either  point. 
The  foUowing  pertinent  questions  are  put  to  the  writer — '*  With  regard 
to  the  modification  of  the  revoking  clause,  has  the  Court  power  thus 
(i.  e.  by  successive  orders)  to  make  conctarreni  two  modes  of  acknow- 
ledgment ?  If  yef,  what  is  to  prevent  their  making  a  hundred  concurreot 
modes  of  acknowledgment,  those  modes  originating  in  one  set  of  orders?" 
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'    (23)  The  act  empowers  the  Chief  Justice  to  appoint  peipetual  co 
missionen,  removaUe  at  his  pleasuie ;  hut  it  is  questionable  wheth 
after  the  appointment  of  a  commissioner,  the  Court  has  authority 
ahridge  or  qualify  his  competency  to  execute  his  ofBce,  by  imposi 
tiie  condition  of  his  not  being  interested,  or  concerned  as  attorney,  I 
The  commissioners  are  not  the  officers  of  the  Court  to  execute  ita  pi 
eess,  but  public  fimctionaries  to  fulfil  the  purposes  of  a  great  legialati 
change  in  the  general  law.    The  commissioner,  once  appointed,  mi 
take  his  instructions  finmn  the  statute,  varied  by  such  orders  only  of  t 
Court  of  Common  Pleas  as  are  warranied  by  the  ttatute.    The  pair 
of  a  living  may  present ;  but  the  clerk,  once  inducted,  is  amenable 
other  authorities  for  the  discharge  of  the  duties  of  his  cure.    T 
position  of  a  commissioner,  between  the  conflicting  commands  of  t 
legislator  and  the  judge,  is  one  of  great  delicacy,  and,  perhaps,  of  sor 
responsibility,  since  it  is  open  to  contend  that  an  action  would  1 
against  him  for  refusing,  without  legal  ground,  to  take  an  ackno^ 
ledgment 

(24)  Let  us  suppose  the  married  woman  to  be  brought  before  tl 
commiBsionen— an  old  lady  of  eighty,  her  memory  a  little  foded,  ai 
her  articulation  far  from  perfect    By  the  death  of  a  relation,  a  lai| 
estate  has  just  devolved  to  her ;  she  has  a  numerous  pr^ny, — childrei 
grandchildren,  great-grandchildren.      As  matters  stand,  the  who 
estate  would  descend,  on  her  death,  to  a  great-grandson;  a  resu 
which  her  husband  and  herself  are  naturally  anxious  to  prevent    Tl 
family  solicitor  is  consulted,  who,  perhaps,  calls  in  the  assistance  < 
counsel,  and  a  voluminous  settlement,  extending  to  twenty  skins, 
prepared,  with  Ml  knowledge  of  the  state  of  the  &m]ly  and  its  affiiiv 
and  after  grave  and  mature  consideration.    The  provisions  are  ver 
long  and  complex,  because  not  only  are  the  objects  very  numeroui 
but  their  circumstances  are  very  difierent,  and  in  some  instances  ver 
peculiar.    The  parcels  too  are  various  and  extensive,  and  the  state  < 
the  title  renders  it  necessary  or  convenient  to  describe  them  parti 
in  die  recitals,  partly  in  the  operative  clauses  of  the  deed,  an* 
partly  by  reference  to  other  deeds  or  instruments,  or  to  the  mer 
fact  of  descent  or  devise.    The  old  lady  has  not  been  forgotten  ii 
the  arrangement,  but,  as  women  of  eighty  seldom  farm  well,  it  wa 
deemed  expedient  that  she  should  be  provided  for  by  a  handsom( 
annuity,  to  be  issuing  partly  out  of  the  estate  in  question,  and  partly 
out  of  an  estate  belonging  to  the  husband,  and  by  purchasing  a  house 
for  the  residence  of  herself  and  her  maiden  daughters,  with  a  legac} 
bequeathed  by  the  will  of  their  uncle,  but  not  yet  received.    The  firs 
step  is  for  both  commissioners  to  examine  the  woman,  separate  anc 
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apart  from  her  husband,  touching  her  knowledgf^of  th6  deed,  and  her 
free  consent    This  is  expressly  directed  hy  the  act,(a)  and  most  be 
observed.  But  it  happens  that  one  of  the  oonuniaBioneTB  is  the  attotn^ 
**  concerned  in  the  transaction ;"  he,  therefore,  and  the  husband  are 
now  turned  out  of  the  room,  perhaps  out  of  the  district  ;-^for  the  back 
parlour  may  be  in  one  commissioner's  district,  and  the  front  paikar 
in  another,  and  if  the  commissioners  would  take  a  valid  acknowled^ 
ment,  it  behoves  them  to  take  it  in  the  parlour  of  their  own  district 
The  disinterested  commissioner  proceeds  of  course  to  put  the  prmfitum 
question ;  but  a  provision,  with  a  triple  aspect,  may  well  be  supposed 
to  puzzle  an  octogenarian.    At  length,  however,  the  commissioner,-^ 
a  man,  luckily,  of  some  tact  in  the  management  of  female  clients,  and 
of  patience  invincible, — ^imbibes  a  general  notion  of  the  arrangement^ 
and  re-admits  his  brother  commissioner  and    the  husband; — ^for, 
though  the  examination  relative  to  a  provision  is  to  be  conducted  by 
the  disinterested  commissioner  alone,  yet  both  commissionen  are  to  be 
tatisfied  that  the  provision  has  been  made.  The  next  step  is  to  require 
the  production  of  the  deed  or  writing  making  the  provision.    As  to 
the  annuity  to  be  provided  out  of  the  estate  in  question,  the  commis- 
sioners have  only  to  peruse  the  twenty  skins  before  them.    So  &r  as 
that  goes,  time,  skill  and  attention  may  get  at  the  fiict    But  it  is  re- 
presented that  the  annuity  to  be  provided  out  of  the  husband's  estate 
had  been  actually  secured  by  a  previous  deed,  which  unfortonatdy 
cannot  be  produced,  for  the  best  of  reasons — it  was  bamed,  along 
with  all  the  muniments  of  that  estate,  by  an  accidental  fire  a  fow 
months  before.    As  the  commissioners,  however,  are  reasonable  men, 
competent,  doubtless,  in  extreme  cases,  to  receive  and  investigate 
iwoondary  evidence,  they  are  miUfied  (the  fact  of  the  fire  being  noto- 
rious in  the  neighbourhood)  by  means  of  the  draft  of  the  deed  or  a 
deed,  and  the  attorney's  bill  for  preparing  it    Still,  the  third  branch 
of  the  provision — the  residence— ^remains  to  be  secured ;  the  tenns 
have  not  been  reduced  into  writing,  and  the  old  lady  is  weQ  content 
to  rest  upon  the  good  understanding  which  subsists,  but  the  commis' 
sioners  have  no  discretion.     The  disinterested  commissioner  must 
now  communicate  the  result  of  his  private  examination  to  the  inter- 
ested commissioner  (the  attorney  in  the  tnmsactionX  and  to  the  hue* 
band;  but  the  statements  of  the  attorney,  the  husband,  and  even  the 
old  lady,  differ  from  the  disinterested  oommiisioner's  relation  and  from, 
each  other.     Indeed,  as  the  dirinterested  commissioner, — a  layman, 
perhapfl^^  derives  his  knowledge  from  the  vivdvoceBccoani  of  the  old 
lady,  while  his  brother  commissioner  has  the  advantage  of  having 
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been  profesaonally  concenied  in  the  tranaaction,  it  was  extremely  im^ 
probable  that  both  oommissionen  would  take  the  same  view  of  the 
matter.  But  if  the  statement  of  the  interested  commissicmer  were 
allowed  to  prevail,  the  old  lady's  simple  tale  would  vanish  in  technical 
subtleties.  What  is  to  be  done?  The  patient  commiBsioner,  wearied, 
perplexed,  confounded,  declares  that  the  terms  cannot  be  reduced  into 
writing,  nor,  consequently,  the  acknowledgment  be  taken ;  and  both 
commissioners  (having  consumed  the  greater  part  of  the  day)  demand 
their  fees.  But  a  fee  for  not  taking  an  acknowledgment  is  ciuus  No  acknowiedg- 
(minus  in  the  Rules.  Their  loss  of  time  and  tionble  is,  however,  the  "'''"''  "^  '^' 
least  evil.  The  old  lady  dies  on  the  following  day — ^the  great-grand- 
son, an  Infimt,  succeeds  to  the  estate,  and  the  other  branches  of  the 
&mily  are  left  without  proi;Mum. 

But  suppose  the  terms  of  the  provision  to  be  reducible,  and  actually  ao  agreement 
reduced  into  writing,  what  is  the  worth  of  the  document  as  a  binding  ^^j^^* 
agreement?  Is  the  husband  to  sign  it?  If  not  signed  by  the  hus- 
band, and  he  is  yet  to  be  bound  by  it,  what  becomes  of  individual 
x^hts  and  the  statute  of  frauds?  If  signed  by  the  husband  under 
dtartt  of  the  rule,  would  any  court  of  equity  execute  it  ?  With  whom 
is  the  agreement  to  be  entered  into?— with  the  wife,  or  with  trustees? 
Is  it  to  be  drawn  up  on  the  instant,  or  are  the  commissioners  to  adjourn 
the  meeting  ?  The  commissioners  are  required  to  verify  this  document 
by  their  signatures.  What  peculiar  virtue  their  extra-official  fiat  (for 
in  their  official  capacity  they  can  verify  nothing  but  the  acknowledg- 
ment) is  to  impart  we  are  left  to  surmise.  Then,  who  is  to  have  the 
custody  of  it? — ^not  the  comnussioiiers,  for  their  duty  terminates  with 
the  signing  of  the  certificate,  not  the  attorney,  for  he  is  jealously  ex- 
cluded frtnn  the  examination  concerning  the  provision ;  not  the  hus- 
band certainly,  nor  the  wife,  who  is  part  of  himself.  As  nobody  is  to 
be  bound  by  it,  or  bound  to  look  after  it,  it  serves  as  an  envelope  for 
the  disinterested  commissioner's  fee  of  I3s.  4d.y  and  lights  his  fire  the 
next  morning. 

The  term  provision  is  very  indefinite.    It  may  comprehend  a  purse  "  Provision," 
of  pin-money,  jewels,  trinkets,  or  other  matters,  which  cannot  well  be  I7,IdMo*p>iniS«r- 
the  subject  of  a  deed  of  gift  or  other  formal  writing.    The  provision  b*i*«> 
may  flow,  not  from  the  bounty  of  the  husband,  but  aliunde :  it  may 
have  been  made  by  a  previous  deed,  and  actually  sdd,  or  mortgaged  -^id  or  pledged. 
by  the  husband  and  wife  by  a  deed  duly  acknowledged  by  her ;  both 
deeds  being  in  the  possession  of  the  purchaser  or  mortgagee  at  the 
other  end  of  the  kingdom. 

Besides,  in  the  case  above  supposed,  the  difficulty  of  complying 
with  the  requisition  of  the  rule  as  to  the  insertion  of  the  localities  of 
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the  panels  in  the  affidavit,  and  of  procuring  a  deponent  with  a  con- 
science of  the  requisite  stamina,  might,  after  all,  render  the  acknow- 
ledgment abortive. 

(25)  Has  the  court  authority  to  confine  the  verification  of  the  certi- 
ficate to  a  select  class?  The  act  is  general.  By  a  subsequent  part  of 
the  rule,  one  of  the  commissioners  is  allowed  to  make  the  afiidavit; 
hut  if  the  acknowledgment  be  taken  before  a  judge  or  master,  or  if 
neither  of  the  commissioners  will  swear,  then  a  practising  attorney  or 
solicitor,  who  can  and  will  swear,  must  be  present. 

(26)  Why  should  not  tlie  acknowledgment  be  taken  without  proof  of 
full  age  and  sound  mind? — valeai  quantum.  The  most  serious  injury 
and  inconvenience  may  arise  from  requiring  evidence  of  these  facts, 
while  none  can  arise  from  dispensing  with  such  evidence,  for  if 
either  fact  be  at  any  time  disproved,  the  deed  itself  will  be  void.  It 
is  not  enough  that  the  married  woman  is  of  full  age  and  competent 
understanding  at  the  time  of  the  acknowledgment;  she  must  have 
been  so  at  the  time  of  the  previous  act  of  delivering  the  deed,  unkss 
the  acknowledgment  would  amount  to  a  deliveiy. 

(27)  The  order  of  the  text  appears,  in  this  place,  to  have  been  dis- 
turbed. It  reads  as  if  the  deponent  were  required  to  swear,  "  that 
the  names,  &c.  thall  he  set  forth,"  &c.  The  sense  or  intention  of  the 
paragraph  may  be  collected  \  but  where  so  many  facts  are  required  to 
be  positively  sworn  to,  more  than  ordinary  perspicuity  and  precision 
seemed  to  be  demanded, 


A  practisiDg  attor> 
ney  introduced 
gratis. 


(28)  This  part  of  the  rule  supposes  the  affidavit  to  he  made  by  an 
indifierent  practising  attorney  or  solicitor,  and  requires  him  to  depose, 
that  he  ("  the  deponent")  has  made  the  inquiry  which  the  previous 
part  of  the  same  rule  had  expressly  ordered  to  be  made  by  the  amt- 
musionen,  or  one  of  them !  The  error  is  repeated  in  the  form  of 
the  affidavit.  It  should  seem,  that  where  the  affidavit  is  ruU  made  by 
one  of  the  commissioners,  the  parties  must  call  in  a  practising  attorney 
or  solicitor,  not  concerned  in  the  transaction,  to  hear  the  provinoii 
question  put,  and  the  answer  given.  Though,  in  such  cases,  the  in- 
trusion of  a  strange  attorney  is  requisite  to  "  give  effect  to  the  acknowr 
ledgment  and  examination,"  his  services  are  not- remembered  in  the 
table  of  fees. — The  certificate  and  affidavit  should  always  be  made  at 
the  instant,  lest  any  accident  should  befall  the  commissioners  or  the 
attorney. 
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I  (29)  Is  it  possible  for  any  other  person  than  the  attorney  of  t 
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parties  in  the  transaction  to  make  the  deposition  here  required? — 
for  the  attorney  himself  to  svear,  without  mental  reservation,  th 
the  provision  has  been  made,  (i.e.  effectually  made)  or  that   tl 
I  terms  of  the  intended  provision  have  been  reduced  (L  e.  correct 

reduced)  into  writing  ? 


(30)  In  point  of  constructioD,  this  passage  must,  it  is  presumed,  I 
confined  to  tbe  ''premises,"  and  the  ''deed "  immediately  in  questioi 
though  its  literal  terms  are  more  comprehensive. — Some  of  the  Mastei 
refuse  to  have  any  thing  to  do  with  the  parceb,  or  with  the  provisio 
question,  and  tHey  are  right    What  is  to  to  be  done  ? — the  Maste 
will  not  yield ;  the  officer  of  the  Common  Pleas  has  no  discretion,  an* 
even  the  court  itself  is  apparently  powerless.    The  court  requires,  ii 
effect,  that  the  parcels  shall  be  set  out  In  the  deed.    Consider  the  con 
sequepcei     A.  devises  ''  all  his  real  estates"  to  B.  a  married  woman 
and  dies;  B.  (who  is  similarly  circumstanced,  as  to  fiimily,  with  the 
old  lady  in  note  (24),  tupr^,)  is  anxious  to  make  an  immediate  settle- 
ment; but  the  localities  of  the  estates  must  first  bo  ascertained,  an^ 
while  this  inquiry  is  going  on,  B.  dies. 

(31)  i.  e.  a  lunar  month.    The  act  adopts  calendar  months. 

(32)  This  table  of  fees  would  probably  require  amendment: — But 
AS  the  legislature  is  about  to  take  the  subject  into  consideration,  a 
more  detailed  notice  of  the  rules  my  be  spared.  It  is  manifest  that 
the  law  (if  these  orders  be  law)  cannot,  without  endangering  the  rights 
of  property,  be  permitted  to  remain  in  its  present  state,  (a) 


(33)  By  what  authority  is  the  taking  of  the  affidavit  confined  to 
^  the  judge  or  commissioner  of  the  Common  Pleas?    And  why  is  the 

^  affidavit  intitled,  "In  the  Common  Pleas?" 


(34)  The  form  of  affidavit  is  here  given  as  it  appears  in  the  official 
dociunent ;  but  the  passage,  beginning  at  "  or  "  and  ending  at  "  com- 
^  missioners,"  should,  in  order  to  be  clearly  understood,  have  been 

^  printed,  as  a  variation,  thus:  [pr^  declared  that,  &c.,  in  the  said 

estates ;  and  this  deponent  lastly  saith,  &c.] 


(a)  The  legislature  has  iiot  yet  interposed,  but  tbe  subject  is  under  con« 
sideralion. 


t 
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Trinity  Term,  1834. 

Wife  an  Infant  (3^)  ^^  ^  iSffniA  Luke,  an  in&iit,  wife  of  G.  Luke^  1  Bingh.  265, 

tniMec.  N.  S.,  where  the  fbnn  of  acknowledgment  was  varied  on  aoooont  of 

the  infancy  of  the  wife,  who,  as  trustee  of  a  legal  estate,  had  been 
ordered  by  the  Duchy  Court  of  Lancaster,  before  her  marriage,  to 
convey  to  other  trustees,  pursuant  to  11  Geo.  4,  c.  60,  s.  6.  This 
case  seems  to  ftimish  another  argument  against  the  propriety  of  the 
introduction  into  the  Act  and  Rules  of  the  ingredient  of  full  age 
(fttprd,  n.  (26).)  The  Rules  are  drawn  up  with  as  little  attention  t» 
die  feet,  that  the  conveyance  by  a  married  woman  is  often  confined 
to  the  passing  of  a  dry  legal  estate,  as  to  other  consideratioDS,  which  a 
due  regard  for  the  intention  of  the  legisLature,  the  authority  of  the 
court,  the  opinion  of  the  profession,  and  the  convenience  of  trms- 
actions,  would  have  suggested.  They  concern  a  very  important 
branch  oi  the  law  of  alienation,  yet  they  seem  to  be  at  once  so  er> 
roneous  in  principle,  and  so  inaccurate  in  language,  as  to  lead  almost 
to  the  supposition  that  thefar  preparation  was  confided  to  some  inferior 
officer  of  the  court,  possessing  no  other  qualification  for  the  task  tium 
attachment  to  the  forms  of  the  old  law. 
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'•  EXTENSION  OF  LEGAL  REMEDIES  TO  EQUITABLE 

^»  OWNERS. 


[Referred  to,  supriL,  181.] 
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^  yAe^e  Questions  were  prepared  by  the  Reed  Property  Commt 

fg  sioners,  some  time  after  the  Plan  for  a  General  Regist 

I'  had  been  matured^ 

^  1.  Do  you  think  that  a  person  having  a  beneficial  estate  might  1 

allowed  to  sue  at  law  against  a  wrong  doer,  or  an  adverse  daimai) 
without  using  the  name  of  the  trustee  of  the  mere  legal  estate? 

2.  Would  there  be  any  danger  or  inconvenience  in  giving  a  Cou 
of  law  jurisdiction  to  determine  that  the  legal  estate  is,  or  has  bi 
come,  a  mere  naked  or  passive  trust,  which  ought  not  to  interfei 
with  the  remedies  of  the  beneficial  owner  ? 

3.  As  beneficial  estates  are  enjoyed  and  transmitted  to  heirs  ( 
representatives,  with  some  few  exceptions,  according  to  the  rules  < 
law,  is  there  any  sufficient  reason  for  protecting  the  enjoyment,  an 
determining  questions  as  to  the  transmission  of  them,  only  by  mean 
of  courts  of  equity  ? 

4.  If  the  technical  rules  which  require  certain  artificial  forms  c 
conveyance  of  legal  estates  (as  lease  and  release)  and  which  preven 
any  transfer  of  some  legal  interests  (as  contingent  estates)  were  takei 
away,  and  equitable  estates  were  thus  still  more  assimilated  to  lega 
estates,  would  not  the  reason  for  confining  the  jurisdiction  to  the  Cour 
of  Chancery  be  diminished  1 

5.  And  ought  not  the  technical  rules  to  be  taken  away? 

6.  In  case  of  a  trust  being  a  mere  naked  or  passive  trust,  either  b} 
its  creation,  or  from  its  purposes  having  ceased,  do  you  think  that  the 
beneficial  owner  might  be  allowed  to  recover  possession  in  a  court  o: 
law  from  a  trustee  holding  adversely  to  him  ? 

7.  Or  does  the  possibility  that  the  trustee  may  have  some  daim 
fbr  disbursements  constitute  a  sufficient  objection  to  this  proceeding? 

8.  Might  not  the  act  of  parliament  be  so  worded  as  to  exclude  the 
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jurisdictton  at  law  from  cases  of  executory  trusts,  or  trusts  by  impli- 
cation or  construction,  or  to  arise  by  the  decree  or  dedaratioa  of  a 
court  of  equity,  so  as  to  give  the  jurisdiction  oaly  in  cases  of  direct 
trusts  created  by  deed  or  will? 

9.  If  purchasers  by  registering  their  deeds  were  enabled  to  acquire 
priority  over  prior  unregistered  rights,  do  yon  not  think  that  the  rule 
which  enables  a  purchaser  for  valuable  consideration  without  notice 
to  defeat  a  prior  equitable  right  by  getting  in  an  outstanding  legal 
estate  might  be  taken  away? 

10.  Is  that  rule  agreeable  to  substantial  justice? 

11.  Supposing  that  mere  legal  estates  were  no  longer  serviceable 
as  protections  against  secret  estates,  and  that  they  could  not  be  set  up 
at  law  against  the  beneficial  owner,  would  not  the  inconveniences  at- 
tending outstanding  legal  estates  be  at  an  end,  and  might  not  out- 
standing legal  estates  be  neglected  by  purchasers  ?  (a) 

12.  Would  not  this  greatly  facilitate  the  making  out  of  titles  and 
the  completion  of  conveyances  ? 

13.  When  trusts  are  created  for  purposes  which  may  not  require 
them  to  be  called  into  action  for  a  certain  period,  and  which  do  not 
interfere  with  the  intermediate  enjo3rment  or  transmission  of  the  pro- 
perty afiected  with  the  trust,  such  as,  trusts  for  raising  portions,  secur- 
ing annual  payments,  &c.  which  may  be  called  dormant  trusts,  do 
you  not  think  that  the  persons  to  whom  the  property  belongs  bene- 
ficially subject  to  such  dormant  trusts,  may  be  allowed  to  sue  at  law 
against  wrong  doers,  and  adverse  claimants,  in  their  own  names? 

14.  If  the  trust  is  not  to  be  called  into  action  until  a  fiiture  period 
certain,  as,  trusts  for  raising  portions  for  younger  children  after  the 
decease  of  parents,  may  not  such  dormant  trusts  be  put,  in  the  mean 
time,  on  the  footing  of  a  mere  passive  trust,  so  as  not  to  interfere 
with  legal  actions  ? 

15.  If  the  trust,  though  immediate,  does  not  require  to  be  called 
into  action,  as  a  trust  for  securing  an  annual  payment  which  the 
owner  of  the  property  keeps  down,  might  not  the  beneficial  owner  be 
allowed  to  sue  at  law  against  wrong  doers,  and  adverse  claimants,  with 
the  consent  of  the  trustee,  and  might  not  the  consent  of  the  trustee 
afibrd  sufficient  evidence  in  the  court  of  law  that  the  trust  did  not 
require  to  be  called  into  action  against  the  plainUflT:  And  might  not  a 
mortgagee,  not  in  possession,  be  considered  to  be  a  trustee  of  the 
same  description  ? 


(a)  See  the  Tract  referred  to  in  the  Preface  to  this  work,  where  the  ten- 
dency of  a  Registry,  carrying  notice,  to  render  the  legal  estate  worthless* 
had  been  pointed  out. 
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16.  And  would  not  such  provision  afibrd  facilities  for  trying  rij 
in  some  cases  in  which  courts  of  equity  will  not  either  detem 
them  or  send  them  to  law,  without  taking  previous  accounts, 
going  through  enquiries  unconnected  with  the  right  £o  be  tried, 
would  not  this  be  a  very  beneficial  effect? 

17.  How  ought  such  consent  to  be  evidenced? 

18.  Ought  such  consent  to  be  averred  in  the  pleadings,  or  wc 
■t  not  be  sufficient  to  prove  it  at  the  trial  ? 

19.  Might  the  consent  be  withdrawn  before  trial  ? 

20.  If  such  consent  were  capriciously  and  unjustly  refused,  mi 
not  a  court  of  equity  have  discretion  to  condemn  the  trustee,  wh 
refusal  would  make  an  equity  suit  necessary,  in  the  costs  of  the  si 
or  at  least  to  refuse  him  his  costs  of  such  suit  ? 

21.  Might  not  the  proposed  legal  jurisdiction  be  given  so  as  i 
to  take  away  the  jurisdiction  of  equity  in  the  same  cases  ? 

22.  But  if  a  court  of  equity  were  resorted  to  imnecessarily,  a 
especially  if  it  were  resorted  to  by  way  of  appeal  from  the  decision 
law,  might  not  the  court  of  equity  have  a  discretionary  power 
condemn  the  party  in  costs? 

23.  Would  not  such  enactmenis  tend  to  confine  (he  jurisdiction 
courts  of  equity  in  matters  of  trust  to  the  enforcement  of  trusts,  a 
the  administration  of  active  trusts,  and  the  relieving  against  bread 
of  trust? 

24. '  Would  not  such  effect  be  beneficial  ? 


Thefolhtving  Questions  seem  to  be  Supplemental. 

When  the  legal  estate  in  possession  is  outstanding  in  a  truste 

who  has  no  interest  or  duty,  for  a  term  or  other  partial  interei 

might  the  person  claiming  the  legal  estate  in  remainder  and  the  ben( 

fidal  interest  in  possession,  be  aUowed  to  sue  at  law  against  a  wron 

doer  or  adverse  claimant,  in  the  same  manner  as  if  an  injunction  ha 

been  granted  by  a  court  of  equity  against  setting  up  the  legal  estate  1 

(  Might  a  person  claiming  a  beneficial  interest,  but  having  no  legi 

i  estate,  be  allowed  to  sue  at  law  against  a  wrong  doer,  or  perso 

(  claiming  adversely  to  the  title  of  the  trustees  in  whom  the  same  legi 

estate  may  be  vested,  without  using  the  name  of  such  trustee? 

Might  a  person  claiming  a  beneficial  interest  be  allowed  to  sue  a 
law  against  a  person  claiming  adversely  an  equitable  interest,  subjec 
to  the  same  legal  estate  ? 
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STATUTES. 


PRESCRIPTION. 

2  &  3  Will.  IV.  cap.  71. 

[Koya/  Aistntf  Ist  August,  1832.] 

An  Act  for  shortening  the  Time  of  Prescription  in  certain  Cases . 

Whereas  the  expression  '*  time  immemorial,  or  time  whereof  the 

memory  of  man  runneth  not  to  the  contrary/'  is  now  by  the  law  of 

England  in  many  cases  considered  to  include  and  denote  the  whole 

period  -of  time  from  the  reign  of  King  Richard  the  First,  whereby 

the  title  to  matters  that  have  been  long  enjoyed  is  sometimes  defeated 

by  showing  the  commencement  of  such  enjoyment,  which  is  in  many 

cases  productive  of  inconvenience  and  injustice ;  for  remedy  thereof 

be  it  enacted  by  the  king's  most  excellent  majesty,  by  and  with  the 

advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons^ 

in  this  present  parliament  assembled,  and  by  the  authority  of  the 

same,  Tnat  no  claim  which  may  be  lawftdly  made  at  the  common  law,  ci,|„„  ^^  ri-M  „f 

by  custom,  prescription  or  grant,  to  any  right  of  common  or  other  common  ami  other 

profit  or  benefit  to  be  taken  and  enjoyed  from  or  upon  any  land  of  profit*  A  prendre, 

'ijii-i-'  "L'l.*  —  iji-»         not  to  be  defeated 

our  sovereign  lord  the  kmg,  his  heirs  or  successors,  or  any  land  being  a^er  iiuny  years 
parcel  of  the  duchy  of  Lancaster  or  of  the  duchy  of  Cornwall,  or  of  enjoyment  by 
any  ecclesiastical  or  lay  person,  or  body  corporate,  except  such  matters  S^ncemew:**"' 
and  things  as  are  herein  specially  provided  for,  and  except  tithes,  rent 
and  services,  shall,  where  such  rignt,  profit  or  benefit  shall  have  been 
actually  taken  and  enjoyed  hv  any  person  claiming  right  thereto  with- 
out interruption  for  the  fhll  period  of  thirty  years,  be  defeated  or 
destroyed  by  showing  only  that  such  right,  pront  or  benefit  was  first 
taken  or  enjoyed  at  any  time  prior  to  such  period  of  thirty  years,  but 
nevertheless  such  claim  may  be  defeated  in  any  other  way  by  which 
the  same  is  now  liable  to  be  defeated ;  and  when  such  right,  profit  or  after  tixty  yean 
benefit  shall  have  been  so  taken  and  enjoyed  as  aforesaid  for  the  full  «»}<>}  ment  the 
period  of  sixty  years,  the  right  thereto  shall  be  deemed  absolute  and  2iIite**un?eM*had 
indefeasible,  unless  it  shall  appear  that  the  same  was  taken  and  en-  by  consent  or 
joyed  by  some  consent  or  agreement  expressly  made  or  given  for  that  »g«eeroeni. 
purpose  by  deed  or  writing. 

2.  And  be  it  further  enacted.  That  no  claim  which  may  be  lawfiiUy  in  cUimi  of 
made  at  the  common  law,  by  custom,  prescription  or  grant,  to  any  >'U*^<  o^  ^"X  <>r 
way  or  other  easement,  or  to  any  watercourse,  or  the  use  of  any  water,  Jhe^periodTto 'be 
to  be  enjoyed  or  derived  upon,  over,  or  from  any  land  or  water  of  our  twenty  year*  Md 
■aid  lord  the  king,  his  heirs  or  successors,  or  being  parcel  of  the  duchy  '^'^^  >•■"• 
of  Lancaster,  or  of  the  duchy  of  Cornwall,  or  being  the  property  of 
any  ecclesiastical  or  lay  person,  or  body  corporate,  when  such  way  or 
other  matter  as  herein  last  before  mentioned  shall  have  been  actually 
enjoyed  by  any  person  claiming  right  thereto  without  interruption  for 
the  fiill  period  of  twenty  years,  shall  be  defeated  or  destroyed   l>y 
showing  only  that  such  way  or  other  matter  was  first  enjoyed  at  any 
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Claim  to  the  nse 
of  light  enjoyed 
for  twenty  yean 
indefeasible,  an- 
leM  shown  to 
have  been  by 
consent. 


Befoie-iDcntioned 
periods  to  be 
deemed  those 
next  before  sails 
for  claims  to 
which  snch  pe- 
riods relate. 


In  aetkNis  on  the 
case  the  claimant 
may  allege  bis 
right  generally, 
as  at  present. 


In  pleas  to  tres- 
pass and  other 
pleadings,  where 
party  used  to 
allege  his  claim 
from  time  Imme* 
mortal,  the  period 
mentioned  In  this 
act  may  be  al- 
leged ;  and  ex- 
ceptions or  other 
matters  to  be  re- 
plied to  specially. 


Restricting  the 
presamption  lo 
be  allowed  In 
snpport  of  claims 
herein  provided 
for. 


time  prior  to  such  period  of  twenty  yean,  but  nevertheleas  such  daim 
may  be  defeated  in  any  other  way  by  which  the  same  is  now  liable  to 
be  defeated ;  and  where  such  way  or  other  matt^  as  herein  Uist  before 
mentioned  shall  have  been  so  enjoyed  as  aforesaid  for  the  full  period 
of  forty  years,  the  riffht  thereto  snail  be  deemed  absolute  and  inde- 
feasible, unless  it  shall  appear  that  the  same  was  enjoyed  by  some  con- 
sent or  agreement  exprenly  giren  or  made  for  that  purpose  by  deed 
or  writing. 

3.  And  be  it  further  enacted,  That  when  the  access  and  use  of  light 
to  and  for  any  dwelling-house,  workshop  or  other  building,  shaD  have 
been  actually  enjoyed  therewith  for  the  full  period  of  twenty  yean 
without  interruption,  the  right  thereto  shall  be  deemed  absolute  and 
indefeasible,  any  local  usage  or  custom  to  the  contrary  notwithstand* 
ing,  unless  it  shall  appear  that  the  same  was  enjoyed  by  some  consent 
or  agreement  expressly  made  or  given  for  that  purpose  by  deed  ov 
writing. 

4.  And  be  it  further  enacted.  That  each  of  the  respective  periods  of 
yean  hereinbefore  mentioned  shall  be  deemed  ana  taken  to  be  the 
period  next  before  some  suit  or  action  whereiu  the  claim  or  matter  to 
which  such  period  may  relate  shall  have  been  or  shall  be  brought  into 
question,  and  that  no  act  or  other  matter  shall  be  deemed  to  be  an 
interruption,  within  the  meaning  of  this  statute,  unless  the  same  shaU 
have  been  or  shall  be  submitted  to  or  acauiesced  in  for  one  year  after 
the  party  interrupted  shall  have  had  or  snail  have  notice  thereof,  and 
of  the  penon  making  or  authorizing  the  same  to  be  made. 

5.  And  be  it  further  enacted.  That  in  all  actions  upon  the  case  and 
other  pleadings,  wherein  the  party  claiming  may  now  by  law  allege 
his  ri^ht  generally,  without  averring  the  existence  of  such  right  from 
time  immemorial,  such  general  allegation  shall  still  be  deemed  suffi- 
cient, and  if  the  same  shall  be  denied,  all  and  eveiy  the  matten  in 
this  act  mentioned  and  provided,  which  shall  be  applicable  to  the  case, 
shall  be  admissible  in  evidence  to  sustain  or  rebut  such  allegation ;  and 
that  in  all  pleadings  to  actions  of  trespass,  and  all  other  pleadings 
wherein  before  the  passing  of  this  act  it  would  have  been  necessary 
to  allege  the  riffht  to  have  existed  from  time  immemorial,  it  shaU  m 
sufficient  to  allege  the  enjoyment  thereof  as  of  rieht  by  ^e  occupien 
of  the  tenement  m  respect  whereof  the  same  is  claimed  for  and  during 
such  of  the  periods  mentioned  in  this  act  as  may  be  applicable  to  the 
case,  and  without  claiming  in  the  name  or  right  of  the  owner  of  the 
fee,  as  b  now  usually  done ;  and  if  the  other  party  shall  intend  to 
rely  on  any  proviso,  exception,  incapacity,  disability,  contract,  agree- 
ment or  other  matter  hereinbefore  mentioned,  or  on  anv  cause  or 
matter  of  fact  or  of  law  not  inconsiitent  with  die  simple  net  of  en- 
joyment, the  same  shall  be  specially  alleged  and  set  forth  in  answer 
to  the  allegation  of  the  party  claiming,  and  shall  not  be  received  in 
evidence  on  any  general  traverse  or  denial  of  such  allegation. 

6.  And  be  it  further  enacted,  That  in  the  several  cases  mentioned 
in  and  provided  for  by  this  act,  no  presumption  shall  be  allowed  or 
made  in  ifavour  or  support  of  any  claim,  upon  proof  of  the  exercise 
or  enjoyment  of  tlie  nght  or  matter  claimed  for  any  less  period  of 
time  or  number  of  yean  than  for  such  period  or  number  mentioned 
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in  tihis  act  as  may  be  applicable  to  the  case  and  to  the  nature  of  Che 
claim, 

7.  Provided  also,  That  the  time  during  which  any  person  other-  Proviso  for  in- 
wiae  capable  of  resiating  any  claim  to  any  of  the  matters  before  men-  '*"**•  ^^* 
tioned  shall  have  been  or  shall  be  an  infant,  idiot,  non  compos  mentis, 

feme  corert  or  tenant  for  life,  or  dmring  which  any  action  or  suit 
shall  have  been  pending,  and  which  shall  have  been  diligently  pro- 
secuted, until  abated  by  the  death  of  any  partjr  or  parties  thereto, 
shall  be  exduded  in  the  computation  of  the  periods  hereinbefore  men- 
tioned, except  only  in  cases  where  the  right  or  chum  is  hereby  de- 
clared to  be  alsolute  and  indefeasible, 

8.  Provided  always,  and  be  it  further  enacted,  That  when  any  land  What  time  to  be 
or  water  upon,  over  or  from  which  any  such  way  or  other  convenient  pUJ|'°**^J"  ****"" 
watercourse  or  use  of  water  shall  have  been  or  shall  be  enjoyed  or  of  rony  yennTp. 
derived  hath  been  or  shall  be  held  under  or  by  virtue  of  any  term  of  pointed  by  ihu 
life,  or  any  term  of  years  exceeding  three  years  from  the  granting  **^'' 

thereof,  the  time  of  the  enjoyment  of  any  such  way  or  other  matter 
as  herein  last  before  mentioned,  during  the  continuance  of  such  term, 
shaU  be  excluded  in  the  computation  of  the  said  period  of  forty  years, 
m  case  the  claim  shidl  within  three  years  next  after  the  end  or  sooner 
determination  of  such  term  be  resiated  by  any  person  entitled  to  any 
reversion  expectant  on  the  determination  thereof. 

9.  And  be  it  further  enacted.  That  this  act  shall  not  extent  to  Scot-  Not  to  extend  ro 
land  or  Ireland.  Scoiiami  or  Ire 

land. 

10.  And  be  it  further  enacted,  That  ibis  act  shall  commence  and  CommeDcemcnt 
take  effect  on  the  first  day  of  Michaelmas  term  now  next  ensuing.       ^  act. 

11.  And  be  it  further  enacted,  That  this  act  may  be  amended.  Act  may  be 
altered  or  repealed  during  this  present  session  of  parliament.  amended. 


MODUS  DECIMANDI. 

2  &  3  Will.  IV.  cap.  100. 

IRayal  Assent ,  9th  August,  1832.] 

An  Act  for  shortenijw  the  Time  required  in  Claims  of  Modus  De- 
cimandij  or  Exemption  from  or  Discharge  of  Tithes, 

Whbrbas  the  expense  and  inconvenience  of  suits  instituted  for  the 
recovery  of  tithes  may  and  ought  to  be  prevented,  by  shortening  the 
time  required  for  the  valid  establishment  of  claims  of  a  modus  deci- 
mandi,  or  exemption  from  or  discharge  of  tithes ;  be  it  therefore  en- 
acted by  the  king's  most  excellent  majesty,  by  and  with  the  advice 
and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  the  authority  of  the  same,  That  What  pmacrip- 
all  prescripjdons  and  claims  of  or  for  any  modus  decimandi,  or  of  or  <'^"*  *^^  claims 
to  any  exemption  from  or  discharge  of  tithes,  by  composition  real  or  ?fnIllI2!?*o  be 

▼aiid  in  law. 
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What  eompo. 
siti«»i»  for  lithe* 
shall  be  con- 
ftiilered  valid. 
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otherwise,  shall,  in  cases  where  the  render  of  tithes  in  kind  shall  be 
hereafter  demanded  by  our  said  lord  tlie  king,  his  heirs  or  saccessors, 
or  by  any  Duke  of  Com  wall,  or  by  any  lay  person,  not  being  a  cor- 
poration sole,  or  by  any  body  corporate  of  many,  whether  temporal 
or  spiritual,  be  sustained  and  be  deemed  good  and  valid  in  law,  upon 
evidence  showing,  in  cases  ot  claim  of  a  modus  decimandi  the  pay- 
ment <x  render  oi  such  modus,  and  in  cases  of  claim  to  exemption  or 
discharge  showing  the  enjoyment  of  the  land,  without  payment  or 
render  of  tithes,  money  or  other  matter  in  lieu  thereof,  for  the  iiill 
period  of  thirty  yean  next  before  the  time  of  such  demuid,  unless,  in 
the  case  of  claim  of  a  modus  decimandi,  the  actual  payment  or  render 
of  tithes  in  kind,  (v  of  money  or  other  thing  diroring  in  amount, 
quality  or  quanti^  from  the  modus  claimed,  or,  in  case  of  claim  to 
exemption  or  discharge,  the  render  or  payment  of  tithes,  or  of  money 
or  other  matter  in  lieu  thereof,  shall  be  shown  to  have  taken  place  at 
some  time  prior  to  such  thirty  years,  or  it  shall  be  proved  that  such 
payment  or  render  of  modus  was  made  or  enjoyment  had  by  some 
consent  or  agreement  expressly  made  or  given  for  that  purpose  by 
deed  or  writing ;  and  if  such  proof  in  support  of  the  daim  shall  be 
extended  to  the  full  period  of  sixty  vears  next  before  the  time  of  such 
demand,  in  such  cases  the  claim  shall  be  deemed  absolute  and  inde- 
feasible, unless  it  shall  be  proved  that  such  payment  or  render  of 
modus  was  made  or  enjoyment  had  by  some  consent  or  agreement 
expressly  made  or  given  for  that  purpose  bv  deed  or  writing;  and 
where  the  render  of  tithes  in  kind  shall  be  demanded  by  any  arch- 
bishop, bishop,  dean,  prebendary,  parson,  vicar,  master  of  hospital  or 
other  corporation  sole,  whether  spiritual  or  temporal,  then  every  such 
prescription  or  daim  shall  be  valid  and  indefeasible,  upon  evidence 
showing  such  payment  or  render  of  modus  made  or  enjoyment  had, 
as  is  hereinbefore  mentioned,  applicable  to  the  nature  of  the  daim, 
for  and  during  the  whole  time  tnat  two  persons  in  succession  shall 
have  held  the  office  or  benefice,  in  respect  whereof  such  render  of 
tithes  in  kind  shall  be  claimed,  and  for  not  less  than  three  years  after 
the  appointment  and  institution  or  induction  of  a  third  person  thereto : 
provided  always,  that  if  the  whole  time  of  the  holding  of  such  two 
persons  shall  be  less  than  sixty  years,  then  it  shall  be  necessary  to 
show  such  pa3rment  or  render  of  modus  made  or  enjoyment  had  (as 
the  case  may  be),  not  only  during  the  whole  of  such  time,  but  also 
during  such  further  number  of  years,  either  before  or  after  such  time, 
or  partly  before  and  partly  after,  as  shall  with  such  time  be  suffident 
to  make  up  the  full  period  of  sixty  years,  and  also  for  and  during  the 
further  period  of  three  years  after  the  appointment  and  institution  or 
induction  of  a  third  person  to  the  same  office  or  benefice,  unless  it 
shall  be  proved  that  such  payment  or  render  of  modus  was  made  or 
enjoyment  had  by  some  consent  or  agreement  expressly  made  or  given 
for  that  purpose  by  deed  or  writing. 

2.  And  be  it  further  enacted,  That  every  composition  for  tithes 
which  hath  been  made  or  confirmed  by  the  decree  of  any  court  of 
equity  in  England  in  a  suit  to  which  the  ordinary,  patron  and  incum- 
bent were  parties,  and  which  hath  not  since  been  set  aside,  aban- 
doned or  departed  from,  shall  be  and  the  same  is  hereby  confirmed 
and  made  valid  in  law ;  and  that  no  modus,  exemption  or  discharge 
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shall  be  deemed  to  be  within  the  pfovisions  of  ibis  act,  unless  such 
modus,  exemption  or  discharge  shall  be  proved  to  have  existed  and 
been  acted  upon  at  the  time  of  or  within  one  year  next  before  the 
passing  of  this  act. 

3.  Provided  always,  That  this  act  shall  not  be  prejudicial  or  avail-  ^«  «ct  not  aTsil- 
able  to  or  for  any  plaintiff  or  defendant  in  any  suit  or  action  relative  to  ^^  commeoccd 
any  of  the  matters  before  mentioned,  now  commenced,  or  which  may  &c. 

be  hereafter  commenced,  during  the  present  session  of  parliament,  or 
within  one  year  from  the  end  thereof. 

4.  Provided  also,  and  be  it  ftirther  enacted,  That  this  act  shall  not  To  what  ctiet 
extend  or  be  applicable  to  any  case  where  the  tithes  of  any  lands,  te-  JJ^'j^JJ'  ****"  "^ 
nements  or  hereditaments  shall  have  been  demised  by  deed  for  any 

term  of  life  or  number  of  years,  or  where  any  composition  for  tithes 
shall  have  been  made  by  deed  or  writing,  by  the  person  or  body  cor- 
porate entitled  to  such  tithes,  with  the  owner  or  occupier  of  the  land, 
for  any  such  term  or  number  of  years,  and  such  demise  or  composi- 
tion shall  be  subsisting  at  the  time  of  the  passing  of  this  act,  and 
where  any  action  or  suit  shall  be  institutea  for  tne  recovery  or  en- 
forcing the  payment  of  tithes  in  kind  within  three  years  next  after  the 
expiration,  siurrender  or  other  determination  of  such  demise  or  com- 
position. 

5.  Provided  also,  and  be  it  further  enacted.  That  where  any  lands  Tim«  darinc 

pr  tenements  shall  have  been  or  shall  be  held  or  occupied  by  any  jJ^JJ^J?*  '^ 
rector,  vicar  or  other  person  entitled  to  the  tithes  thereof,  or  by  any  foni ^cmiUeS^io 
lessee  of  any  such  rector,  vicar  or  other  person,  or  by  any  person  the  ilthw  th«rcnr 
compounding  for  tithes  with  any  such  rector,  vicar  or  other  person,  or  |he  compotaiioii" 
by  any  tenant  of  any  such  rector,  vicar  or  other  person,  or  of  any  awter  this  act; 
such  lessee  or  compounder,  whereby  the  risht  to  the  tithes  of  such 
lands  or  tenements  may  have  been  or  may  be  during  any  time  in  the 
occupier  thereof,  or  in  the  person  entitled  to  the  rent  thereof,  the 
whole  of  every  such  time  and  times  shall  be  excluded  in  the  compu- 
tation of  the  several  periods  of  time  hereinbefore  mentioned. 

6.  Provided  also,  That  the  time  during  which  any  person  otherwise  ••  also  the  time 
capable  of  resisting  any  claim  to  any  of  the   matters  before  men-  diirim  which  any 
tioned  shall  have  l]«en  or  shall  be  an  infant,  idiot,  non  compos  mentis,  ^iMiniT^y  *  ^ 
feme  covert  or  lay  tenant  for  life,  or  during  which  any  action  or  suit  claim  than  be 
shall  have  been  pending,  and  which  shall  have  been  diliffentlv  pro-  ■"  *"*«»**  *<■• 
secuted,  until  abated  by  the  death  of  any  party  or  parties  thereto, 

shall  be  excluded  in  the  computation  of  the  periods  hereinbefore  men- 
tioned, except  only  in  cases  where  the  right  or  claim  is  hereby  de- 
clared to  be  absolute  and  indefeasible. 

7.  And  be  it  further  enacted.  That  in  all  actions  and  suits  to  be  What  it  shall  be 
commenced  after  this  act  shall  take  effect,  it  shall  be  sufficient  to  al-  ""^""iQl^^^,^^' 
lege  that  the  modus  or  exemption  or  discharge  claimed  was  actually  cmnmeiieedniider 
exercised  and  enjoyed  for  such  of  the  periods  mentioned  in  this  act  as  ^^  act* 

may  be  applicable  to  the  case ;  and  if  the  other  party  shall  intend  to 
rely  on  any  proviso,  exception,  incapacity,  disabititv,  contract,  agree- 
ment, deed  or  writing  herein  mentioned,  or  any  otner  matter  of  fact 
or  of  law  not  inconsistent  with  the  simple  fact  of  the  exercise  and  en- 
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j<^ni0nt  of  the  matter  claimed,  the  same  shall  be  specially  dleged  and 
aet  forth  in  answer  to  the  aU^ation  of  the  jMrty  claiming,  and  shall 
not  be  received  in  evidence  on  any  general  traverse  or  denial  of  the 
matter  claimed. 

8.  And  be  it  farther  enacted,  That  in  the  several  cases  mentioned 
in  and  provided  for  by  this  act,  no  presumption  shall  be  allowed  or 
f^j^ny  im  p«-°*  made  in  favonr  or  support  of  any  chum  upon  proof  of  the  exercise  or 
riod  than  men-  enjoyment  of  the  right  or  matter  claimed  for  any  less  period  of  time 
iiooed  in  this         ^,.  QuQiiier  of  years  than  for  such  period  or  number  mentioned  in  diis 

act  as  may  be  applicable  to  the  case  and  to  the  nature  of  the  daim* 


No  pretnmptioD 
allowed  in  sop- 


act. 


Act  to  extend  9.  Provided  also,  and  be  it  further  enacted,  That  this  act  shall  not 

to  England  only,    extend  to  Scotland  or  Irekmd. 


Meanine  of  the 
woidii  in  ihe  act; 


"  Land.' 


tt 


Rent.' 


Person  throo|h 
whom  another 

claims* 


LIMITATION  OF  ACTIONS  AND  SUITS. 

3  &  4  Will.  IV.  cap.  27. 

IRoyal  Aitent,  24th  July,  1833.] 

An  Act  for  ihe  lAmiiation  of  Actions  and  Suits  relating  to  Beat 
Property,  and  for  simplifying  the  Remedies  for  trying  the  Rights 
thereto, 

DEFINITIONS. 

Be  it  enacted  by  the  King*8  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same.  That  the  words  and  expressions  hereinafter  mentioned, 
which  in  their  ordinary  signification  have  a  more  confined  or  a  dif* 
ferent  meaning,  shall  in  this  act,  except  where  the  nature  of  the  pro- 
vision or  the  context  of  the  act  shall  exclude  such  construction,  be 
interpreted  as  follows;  (that  is  to  say,)  the  word  "  land"  shall  extend 
to  manors,  messua^,  and  all  other  corporeal  hereditamenta  whatso- 
ever, and  also  to  tithes  (other  than  tithes  belonging  to  a  qpiritnal  or 
eleemosynary  corporation  sole,)  and  also  to  any  share,  estate  or  interest 
in  them  or  any  of  them,  whether  the  same  shall  be  a  freehold  or 
chattel  interest,  and  whether  freehold  or  copyhold,  or  held  according 
to  any  other  tenure ;  and  the  word  "  rent"  shall  extend  to  all  heriotSy 
and  to  all  services  and  suits  for  which  a  distress  may  be  made,  and  to 
all  annuities  and  periodical  sums  of  money  chaigeo  upon  or  payaUe 
out  of  any  land  (except  moduses  or  compositions  belonging  to  a 
spiritual  or  eleemosynary  corporation  sole) ;  and  the  person  through 
whom  another  person  is  said  to  claim  shall  mean  any  person  by, 
through,  or  under,  or  by  the  act  of  whom,  the  person  so  claiming 
became  entitled  to  the  estate  or  interest  claimed,  as  heir,  issue  in  tim^ 
tenant  by  the  curtesy  of  England,  tenant  in  dower,  successor,  special 
or  general  occupant,  executor,  administrator,  legatee,  husbana,  as- 
signee, appointee,  devisee,  or  otherwise,  and  also  any  person  who  was 
entitled  to  au  estate  or  iDterest  to  which  the  person  so  claiming,  or 
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some  pereon  through  whom  he  claims,  became  entitled  as  lord  by 
escheat ;  and  the  word  "  person"  shall  extend  to  a  body  politic,  cor-  "  Penoa." 
porate,  or  collegiate,  and  to  a  class  of  creditors  or  other  persons,  as 
well  as  an  individual ;  and  every  word  importing  the  singular  number  Namber  tod 
only  shall  extend  and  be  applied  to  several  persons  or  wings  as  well  tender, 
as  one  person  or  thing;  and  every  word  importing  the  masculine  gen- 
der only  shall  extend  and  be  applied  to  a  female  as  well  as  a  male. 

TIUB  OF  LIMITATION  FIXED  FOR  LAND  AND  RENT. 

Twenty  Years, 

2.  And  be  it  further  enacted,  That  after  the  thirty-first  day  of  De-  No  land  or  real  to 
cember  one  thousand  eight  hundred  and  thirty-three,  no  person  shall  iStJ!??*7*"JL**°* 
make  an  entry  or  distress,  or  bring  an  action  to  recover  any  land  or  yean  after'tSe 
rent  but  within  twenty  years  next  after  the  time  at  which  the  right  to  ^Kht  or  acUoo 
make  such  entry  or  distress,  or  to  brinff  such  action,  shall  have  first  dkimant^or^eomo 
accrued  to  some  person  through  whom  he  claims,  or  if  such  right  shall  person  whoM  et- 
not  have  accrued  to  any  person  through  whom  he  claims,  then  within  **••  **'  clalnw. 
twenty  years  next  after  the  time  at  which  the  right  to  make  such  entry 

or  distress,  or  to  bring  such  action,  shall  have  mrst  accrued  to  the  per- 
son making  or  bringing  the  same. 

WHEN  RIGHT  SHALL  BE  DEEMED  TO  HAVE  FIRST  ACCRUED. 

3.  And  be  it  further  enacted,  That  in  the  construction  of  this  act,  When  the  right 
the  right  to  make  an  entry  or  distress,  or  bring  an  action  to  recover  jj^*  *^  ***!?.*'  ** 
any  land  or  rent,  shall  be  deemed  to  have  first  accrued  at  such  time 

as  hereinafter  is  mentioned ;  (that  is  to  say,)  when  the  person  daim-  in  the  caie  or  an 
ing  such  land  or  rent,  or  some  person  through  whom  he  claims,  shall,  JJJJ^f  *"  !>«•«•• 
in  respect  of  the  estate  or  interest  claimed,  have  been  in  possession  or        ' 
in  receipt  of  the  profits  of  such  land,  or  in  receipt  of  such  rent,  and 
shall,  wnUe  entitled  thereto,  have  been  dispossessed,  or  have  discon-  on  diapoMeMion; 
tinued  such  possession  or  receipt,  then  such  right  shall  be  deemed  to 
have  first  accrued  at  the  time  of  such  dispossession  or  discontinuance 
of  possession,  or  at  the  last  time  at  which  any  such  profits  or  rent  were 
or  was  so  received ;  and  when  the  person  claiming  such  land  or  rent,  on  abatement  or 
shall  claim  the  estate  or  interest  of  some  deceased  person  who  shall  ^^^^i 
have  continued  in  such  possession  or  receipt  in  respect  of  the  same 
estate  or  interest  until  the  time  of  his  death,  and  shall  have  been  the 
last  person  entided  to  such  estate  or  interest  who  shall  have  been  in 
such  possession  or  receipt,  then  such  right  shall  be  deemed  to  have 
first  accrued  at  the  time  of  such  death ;  and  when  the  person  claim-  <>"  alienation ; 
ing  such  land  or  rent,  shall  claim  in  respect  of  an  estate  or  interest  in 
possession  granted,  appointed,  or  otherwise  assured  by  any  instrument 
(other  than  a  will)  to  tiim,  or  some  person  through  whom  he  claims, 
by  a  person  being,  in  respect  of  the  same  estate  or  interest,  in  the 
possession  or  receipt  of  the  profits  of  the  land,  or  in  the  receipt  of  the 
rent,  and  no  person  entitled  under  such  instrument  shall  have  been  in 
such  possession  or  receipt,  Uien  such  right  shall  be  deemed  to  have 
first  accrued  at  the  time  at  which  the  person  claimine^  as  aforesaid,  or 
the  person  through  whom  he  claims,  became  entitiea  to  such  posses- ' 
sion  or  receipt  by  virtue  of  such  instrument;  and  when  the  estate  or  in  ease  oTfotnre 
Interest  claimed  shall  have  been  an  estate  or  interest  in  reversion  or  ^^'^^^t 
remainder,  or  other  future  estate  or  interest,  and  no  person  shall  have 

a  « 


450 


3  &  4  Will.  IV.  c.  27. 


in  case  of  forfel- 
lore  or  breach  of 
coDditioD. 


Wh«re  adjutage 
of  forfeilarc  is  not 
Ulcen  by  remain- 
der-man, he  shall 
have  a  new  right 
when  his  estate 
comes  Into  pos* 
session. 


obtained  the  possettion  or  receipt  of  the  profits  of  inch  land,  or  tbe 
receipt  of  such  rent  in  reroect  of  such  estate  or  interest,  then  such  right 
shall  ne  deemed  to  have  nret  accrued  at  the  time  at  which  such  estate 
or  interest  became  an  estate  or  interest  in  possession ;  and  when  the 
person  claiming  such  land  or  rent,  or  tbe  person  through  whom  he 
claims,  shall  have  become  entitled  by  reason  of  any  forfeiture  or  breach 
of  condition,  then  such  right  shall  be  deemed  to  have  first  accrued  when 
such  forfeiture  was  incurred,  or  such  condition  was  broken. 

ForfeUure* 

4.  Provided  always.  That  when  any  right  to  make  an  entry  or  di»- 
tress,  or  to  bring  an  action  to  recover  any  land  or  rent  bv  reason  of 
any  forfeiture  or  breach  of  condition,  shall  have  first  accrued  in  respect 
of  any  estate  or  interest,  in  reversion  or  remainder,  and  the  land  or 
rent  shall  not  have  been  recovered  by  virtue  of  such  right,  the  right 
to  make  an  entry  or  distress,  or  bring  an  action  to  recover  such  land 
or  rent,  shall  be  deemed  to  have  first  accrued,  in  respect  of  such  estate 
or  interest,  at  tbe  time  when  the  same  shall  have  become  an  estate  or 
interest  in  possession,  as  if  no  such  forfeiture  or  breach  of  condition 
had  happened. 

Ktvertioner, 

5.  Provided  also,  That  a  right  to  make  an  entnr  or  distress  or  to 
bring  an  action  to  recover  any  land  or  rent  shall  be  deemed  to  have 
first  accrued,  in  respect  of  an  estate  or  interest  in  reversion,  at  die 
time  at  which  the  same  shall  have  become  an  estate  or  interest  in 
possession  bv  the  determination  of  any  estate  or  estates  in  respect  of 
which  such  land  shall  have  been  held,  or  the  profits  thereof  or  such 
rent  shall  have  been  received,  notwithstanding^  the  person  claiming 
such  land,  or  some  person  through  whom  he  claims,  shall,  at  any  time 
previously  to  the  creation  of  the  estate  or  estates  which  shall  have  de- 
termined, have  been  in  possession  or  receipt  of  the  profits  of  such 
land,  or  in  receipt  of  such  rent. 

AdminatraJtor. 

6.  And  be  it  fiirther  enacted,  That  for  the  purposes  of  this  act  an 
administrator  claiming  the  estate  or  interest  ofthe  deceased  person  of 

wii^oot  laterraT^*  whose  chattels  he  shafi  be  appointed  administrator,  diall  be  deemed  to 

claim  as  if  there  had  been  no  interval  of  time  between  the  death  of 
such  deceased  person  and  the  grant  ofthe  letters  of  administration. 


RcTcrsloner  to 
hsTe  a  new  right. 


An  administrator 
to  claim  as  if  he 


after  death  of  do 
ceased. 


IUg;ht  of  party 
entitled  subject  to 
a  tenancy  at  will 
shall  be  deemed 
to  have  accmed  at 
the  determination 
of  the  tenancy,  or 
at  the  end  of  one 
year. 


Tenancy  at  Will. 

7.  And  be  it  further  enacted.  That  when  any  person  shall  be  in 
possession  or  in  receipt  of  the  profits  of  any  land,  or  in  receipt  of 
any  rent,  as  tenant  at  will,  the  right  of  the  person  entitled  sul^t 
thereto,  or  of  the  person  through  whom  he  claims,  to  make  an  entry 
or  distress  or  brins  an  action  to  recover  such  land  or  rent,  shall  be 
deemed  to  have  first  accrued  either  at  the  determination  of  such 
tenancy,  or  at  the  expiration  of  one  year  next  after  the  commence* 
ment  of  such  tenancy,  at  which  time  such  tenancy  shall  be  deemed  to 
have  determined :  provided  always,  that  no  mortgagor  or  cestui  que 
trust  shall  be  deemed  to  be  a  tenant  at  will,  within  the  meaning  of 
this  clause,  to  his  mortgagee  or  trustee. 


J 
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Tenancy  fr<nn  Year  to  Year, 

8.  And  be  it  further  enacted,  That  when  any  person  shall  be  in  Right  or  party 
possession  or  in  receipt  of  the  profits  of  any  land,  or  in  receipt  of  any  f"  a'len'aiic  SSm 
rent,  as  tenant  from  year  to  year  or  other  period,  without  anv  lease  in  vear  to  year,  shall 
writing,  the  rieht  of  the  person  entitled  subject  Uiereto,  or  of  the  per-  »«  deemed  to  have 
son  through  wnom  he  claims,  to  make  an  entry  or  distress,  or  to  bring  oMhe^rat  year  or 
an  action  to  recover  such  land  or  rent,  shall  be  deemed  to  have  first  last  payment -or 
accrued  at  the  determination  of  the  first  of  such  years  or  other  periods,  ^^^^' 

or  at  the  last  time  when  any  rent  payable  in  respect  of  such  tenancy 
shall  have  been  received  (which  shauU  last  happen.) 

Lease  in  Writing  Reserving  Rent, 

9.  And  be  it  further  enacted,  That  when  any  person  shall  be  in  Where  not 
possession  or  in  receipt  of  the  profits  of  any  land,  or  in  receipt  of  any  JSJJJJJIJ"  jyV*** 
rent,  by  virtue  of  a  lease  in  writing,  by  which  a  rent  amounting  to  the  iea»e  in  writing, 
yearly  sum  of  twenty  shillings  or  upwards  shall  be  reserved,  and  the  *^^^  >»▼<  ^^b 
rent  reserved  by  such  lease  shall  have  been  received  by  some  person  ^'iveS?no ri^t  to 
wrongfully  claiming  to  be  entitled  to  such  land  or  rent  in  reversion  aeeme'on  the 
immediately  expectant  on  the  determination  of  such  lease,  and  no  fiJ^i^j]^!^*^'^*'  ^ 
payment  in  respect  of  the  rent  reserved  by  such  lease  shall  aherwards 

Lave  been  made  to  the  person  rightfully  entitled  thereto,  the  right  of 
the  penon  entitled  to  such  land  or  rent,  subject  to  such  lease,  or  of  the 
person  through  whom  he  claims,  to  make  an  entry  or  distress,  or  to 
oring  an  action  after  the  determination  of  such  lease,  shall  be  deemed 
to  have  first  accrued  at  the  time  at  which  the  rent  reserved  by  such 
lease  was  first  so  received  by  the  penon  wronsfully  claiming  as  afore- 
said ;  and  no  such  right  shall  be  deemed  to  have  first  accrued  upon 
the  determination  of  sach  lease  to  the  person  rightfully  entitled. 

ENTRY. 

10.  And  be  it  further  enacted,  That  no  person  shall  be  deemed  to  A  mere  entry  nor 
have  been  in  po«««on  of  any  land  within  the  meaning  of  this  act  ^ii^JJr,:"' 
merely  by  reason  of  having  made  an  entry  thereon. 

CONTINUAL  CLAIM. 

11.  And  be  it  further  enacted.  That  no  continual  or  other  claim  No  right  to  be 
upon  or  near  any  land,  shall  preserve  any  right  of  making  an  entry  or  SJJtfnuaf  cWm. 
distress,  or  of  bringing  an  action. 

COFARCENfiRS,  &C. 

12.  And  be  it  further  enacted.  That  when  any  one  or  more  of  PoMCMion  of  om 
several  persons  entitled  to  any  land  or  rent  as  coparceners,  joint-  '^'J^'^JJJ^'  **^ 
tenants,  or  tenants  in  common,  shall  have  been  in  possession  or  receipt  the  i^^^^wtwi  or 
of  the  entirety,  or  more  than  his  or  their  undivided  share  or  shares  of  the  othert. 
such  land,  or  of  the  profits  thereof,  or  of  such  rent,  for  his  or  their  own 

benefit,  or  for  the  benefit  of  any  person  or  persons  other  than  the  per- 
son or  persons  entitled  to  the  other  share  or  shares  of  the  'same  land 
or  rent,  such  possession  or  receipt  shall  not  be  deemed  to  have  been  the 
possession  or  receipt  of  or  by  such  last-mentioned  person  or  persons  or 
any  of  them. 

o  a  2 
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WRONGFUL  POSSESSION  OF  .YOUNGER  BROTHER,  &C. 

Pobsestionofft  13.  And  be  it  further  enacted,  That  when  a  younger  brother  or 

*o?  to  be*ih*****'  other  relation  of  the  person  entitled  as  heir  to  the  possession  or  receipt 
poueiaion  of  the  of  the  profits  of  any  land,  or  to  the  receipt  of  any  rent,  shall  enter  into 
neir,  the  possession  or  receipt  thereof,  such  possession  or  receipt  shall  not 

be  deemed  to  be  the  possession  or  receipt  of  or  by  the  person  entitled 

as  heir. 

WRITTEN  ACKNOWLEDGMENT  OP  TITLE. 

AcknowledgmcDt  14.  Provided  always,  and  be  it  further  enacted,  That  when  any 
lo  the  Mn^iTeD-  acl^nowledginent  of  the  title  of  the  person  entitled  to  any  land  or  rent 
titled,  or  hiiageBt,  shall  have  been  given  to  him  or  his  agent,  in  writing,  signed  by  the 
eqaivaicnt  to         person  in  possession  or  in  receipt  of  the  profits  of  such  land,  or  in 

receipt  of  such  rent,  then  such  possession  or  receipt,  of  or  by  the  per- 
son by  whom  such  acknowledgment  shall  have  been  given,  shall  be 
deemed,  according  to  the  meaning  of  this  act,  to  have  been  the  pos- 
session or  receipt  of  or  by  the  person  to  whom,  or  to  whose  agent 
such  acknowledgment  shall  have  oeen  given  at  the  time  of  giving  the 
same,  and  the  right  of  such  last-mentioned  person,  or  any  penon 
claiming  through  him,  to  make  an  entry  or  distress,  or  bring  an  ac- 
tion to  recover  such  land  or  rent,  shall  be  deemed  to  have  first  ac- 
crued at  and  not  before  the  time  at  which  such  acknowledgment,  or 
the  last  of  such  acknowledgments,  if  more  than  one,  was  given. 


poMesaloD  or 
receipt  of  rent, 


TIME  OF  LIMITATION  ENLARGED. 

Ptmesiian  not  adverse  at  pauing  of  Act. 

WherepoMcnion  15.  Provided  also,  and  be  it  further  enacted,  That  when  no  such 
the  time  of  panine  AC^^wledgment  a^  aforesaid  shall  have  been  given  before  the  passing 
the  act,  the  right    of  this  aci,  and  the  possession  or  receipt  of  the  profits  of  the  land,  or 


five  yei 
wardt. 


'"^Iji  tbi'^JST'?*'  *^®  receipt  of  the  rent,  shall  not  at  the  time  of  the  passing  of  this 
five  year>\ner-      ^^  hsive  been  adverse  to  the  right  or  title  of  the  person  claiming  to 

be  entitled  thereto,  then  such  person,  or  the  person  claiming  throogfa 
him,  may,  notwithstanding  the  period  of  twenty  years,  hereinbefore 
limited,  shall  have  expired,  make  an  entry,  or  distress,  or  bring  an 
action  to  recover  such  land  or  interest,  at  any  time  within  five  years 
next  afier  the  passing  of  this  act. 


In  eaief  of  infhncy, 
lanacy,  covertare, 
or  being  beyond 
■eat,  ten  years  to 
be  allowed  from 
the  terrolDation  of 
the  diaability  or 
death. 


Disabilities, 

16.  Provided  alwavs,  and  be  it  further  enacted,  That  if  at  the 
time  at  which  the  right  of  any  person  to  make  an  entry  or  distrea, 
or  bring  an  action  to  recover  any  land  or  rent,  shall  have  first  ac- 
crued as  aforesaid,  such  person  shall  have  been  under  any  of  the  dis- 
abilities hereinafter  mentioned,  (that  is  to  say),  infancy,  coverture, 
idiotcy,  lunacy,  unsoundness  of  mind,  or  absence  beyond  seas,  then 
such  person,  or  the  person  claiming  through  him,  may,  notwith- 
standing the  period  of  twenty  years,  hereinbefore  limited,  shall  have 
expired,  make  an  entry  or  distress,  or  bring  an  action  to  recover 
such  land  or  rent,  at  any  time  within  ten  years  next  afler  Uie  time  at 
which  the  person  to  whom  such  riffht  shall  first  have  accrued,  as 
aforesaid,  shall  have  ceased  to  be  under  any  such  disability,  or  shidl 
have  died  (which  shall  have  first  happened). 
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EXTREME  PERIOD  OP  LIMITATION  FIXED. 

Forty  Years, 

17.  Provided  nevertheless,   and  be  it  further  enacted,  That  no  Bat  no  aedon,  Ac. 
entry,  distress,  or  action  shall  be  made  or  brought  by  any  person  who,  ■luJi  be  broaght 
at  the  time  at  which  his  right  to  make  an  entry,  or  distress,  or  to  JSJ^^e'riEhi  of" 
brinff  an  action  to  recover  any  land  or  rent,  shall  have  first  accrued,  ution  aecrocd. 
shaU  be  under  any  of  the  disabilities  hereinbefore  mentioned,  or  by 

any  person  claiming  through  him,  but  within  forty  years  next  afier 
the  time  at  which  such  right  shall  have  first  accrued,  although  Uie 
person  under  disability  at  such  time  may  have  remained  under  one  or 
more  of  such  disabilities  during  the  whole  of  such  forty  vears,  or 
although  the  term  of  ten  years,  from  the  time  at  which  he  shall  have 
ceased  to  be  under  any  such  disability,  or  have  died,  shall  not  have 
expired. 

Successive  DisahiHties, 

18.  Provided  always,  and  be  it  further  enacted.  That  when  any  No  farther  time 
person  shall  be  under  any  of  the  disabilities  hereinbefore  mentioned  '®  ^!J^^^!*^ 
at  the  time  at  which  his  right  to  make  an  entry  or  distress,  or  to  JiMbUiticer  ^ 
bring  an  action  to  recover  any  land  or  rent,  shall  have  first  accrued, 

and  shall  depart  thb  life  without  having  ceased  to  be  under  any  such 
disability,  no  time  to  make  an  entry  or  distress  or  to  bring  an  action 
to  recover  such  land  or  rent  beyond  the  said  period  of  twenty  years 
next  after  the  ligbt  of  such  person  to  make  an  entry  or  distress,  or  to 
faring  an  action  to  recover  such  land  or  rent,  shall  have  first  accrued, 
or  &e  said  period  of  ten  years  next  after  the  time  at  which  such 
person  shall  nave  died,  shaU  be  allowed  by  reason  of  any  disability  of 
any  other  person. 

<«  Beyond  the  SeasJ* 

19.  And  he  it  further  enacted.  That  no  part  of  the  United  King-  Scotland,  Ireland, 
dom  of  Great  Britain  and  Ireland,  nor  the  islands  of  Man,  Guem-  USf  J^/  0^*10  be 
seyf  Jersey,  Aldemev,  or  Sark,  nor  any  island  adjacent  to  any  of  deemed  beyond 
them  (being  part  of  the  dominions  of  his  Migesty),  shall  be  deemed  '*"' 

to  be  beyond  seas  within  the  meaning  of  this  act. 

CONCURRENT  RIGHTS. 

20.  And  be  it  further  enacted,  That  when  the  right  of  any  per-  Wben  the  right  to 
ton  to  make  an  entiy  or  distress,  or  bring  an  action  to  recover  any  JJi,to!J?,  baKS 
land  or  rent  to  whicn  he  may  have  been  entitled  for  an  estate  or  the  ri^t  of  the  ' 
interest  in  possession,  shall  have  been  barred  by  the  determination  of  Mme  penon  to 
ibe  period  hereinbefore  limited,  which  shaU  be  appUcable  in  such  (i^lbe^tal^f 
case,  and  such  person  shall,  at  any  time  during  the  said  period,  have 

been  entided  to  any  other  estate,  interest,  right,  or  possibility,  in 
reversion,  remainder,  or  otherwise,  in  or  to  the  same  land  or  rent,  no 
entry,  distress,  or  action  shall  be  made  or  brought  by  such  person,  or 
any  person  '^lawwlng  through  him,  to  recover  such  land  or  rent,  in 
respect  of  such  other  estate,  interest,  right,  or  possibility,  unless  in 
the  meantime  such  land  or  rent  shall  have  been  recovered  by  some 
person  entitled  to  an  estate,  interest,  or  right  which  shall  have  hem 
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limited  or  taken  efiect  after  or  in  defeasance  oi  such  estate  or  in- 
terest in  possession. 

ESTATES  TAIL. 

Where  time  has  run  against  tenant  in  tail, 

21.  And  be  it  further  enacted,  That  when  the  right  of  a  tenant 
in  tail  of  any  land  or  rent  to  make  an  entry  or  distress,  or  to  bring  an 
action  to  recover  the  same,  shall  have  been  barred  by  reason  of  the 
have  b«rredr«hall   same  not  having  been  made  or  brought  within  the  period  hereinbefore 
not  recover.  limited,  which  shall  be  applicable  in  such  case,  no  such  entry,  dis- 

tress, or  action  shall  be  made  or  brought  by  any  person  claiming  any 
estate,  interest,  or  right,  which  such  tenant  in  tail  might  lawfiilly 
have  barred. 


Where  tenant  In 
tail  is  barred,  re* 
maindermenp 
whom  be  might 


Where  time  has  commenced  running  against  tenant  in  tail. 


Poiceaaion  advei  se 


22.   And  be  it  further  enacted,  That  when  a  tenant  in  tail  of 

ahaU  rnn"on  *"  ****  *^y  ^°^  ®^  ^^^^*  entided  to  recover  the  same,  shall  have  died  before 
aKainai  the  re*  the  expiration  of  the  period  hereinbefore  limited,  which  shall  be  ap- 
plicable in  such  case,  for  making  an  entry  or  distress,  or  bringing  an 
action  to  recover  such  land  or  rent,  no  person  claiming  any  estate,  in- 
terest, or  right  which  such  tenant  in  tail  might  lawmlly  have  barred 
shall  make  an  entry  or  distress,  or  bring  an  action  to  recover  soch 
land  or  rent,  but  within  the  period  during  which,  if  such  tenant  in 
tail  had  so  long  continued  to  live,  he  might  have  made  such  entry  or 
distress  or  brought  such  action. 


malodermen 
vrhum  he  might 
have  barred. 


Where  there  ahall 
have  been  po»»es> 
•Ion,  nnder  an 
auaraace,  by  a 
tenant  in  tail, 
which  shall  not 
bar  ibe  remain- 
ders,  they  shall  be 
barred  at  the  end 
of  twenty  years 
after  that  period 
at  which  the  as* 
sarance,  if  then 
execoted,  wonid 
have  barred  them. 


Possession  under  defective  conteyance  by  tenant  in  tail. 

23.  And  be  it  further  enacted,  That  when  a  tenant  in  tail  of  any 
land  or  rent  shall  have  made  an  assurance  thereof,  which  shall  not 
operate  to  bar  an  estate  or  estates  to  take  effect  afler  or  in  defeasance 
of  his  estate  tail,  and  any  perstm  shall,  by  virtue  of  such  assurance, 
at  the  time  of  the  execution  thereof,  or  at  any  time  afterwards,  be  in 
possession  or  receipt  of  the  profits  of  such  land,  or  in  the  receipt  of 
such  rent,  and  the  same  person,  or  any  other  person  whatsoever 
(other  than  some  person  entitled  to  such  possession  or  receipt  in 
respect  of  an  estate  which  shall  have  taken  effect  after  or  in  defeas- 
ance of  the  estate  tail),  shall  continue  or  be  in  such  possession  or 
receipt  for  the  period  of  twenty  years  next  after  the  commencement 
of  the  time  at  which  such  assurance,  if  it  had  then  been  executed  by 
such  tenant  in  tail,  or  the  person  who  would  have  been  entitled  to 
his  estate  tail  if  such  assurance  had  not  been  executed,  would,  with- 
out the  consent  of  any  other  person,  have  operated  to  bar  such  estate 
or  estates  as  aforesaid,  then  at  the  expiration  of  such  period  of  twenty 
years,  such  assurance  shall  be,  and  be  deemed  to  have  been,  eflectuu 
as  against  any  person  claiming  any  estate,  interest,  or  right  to  take 
effect  after  or  in  defeasance  of  such  estate  taiL 


Vo  wit  in  eqaity 
to  b«  brought  af' 


SUITS  IN  EQUITY. 


Time  of  Limitation  fixed — with  reference  to  the  legal  Limitation. 
24.  And  be  it  further  enacted,  That  after  the  said  thirty-first  day 
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December  one  thousand  eight  hundred  and  thirty-three,  no  penon  ter  the  period 
claiming  uny  land  or  rent  in  equity  shall  bring  any  suit  to  recover  the  J!^*"/!'^,''*"!!!^'' 
same,  mit  within  the  period  during  which,  by  virtue  <^  the  provirions  might  have  ^ 
hereinbefore  containea,  he  mieht  have  made  an  entry  or  distress,  or  brooght  an  actioo. 
brought  an  action  to  recover  Sie  same  respectively,  if  he  had  beoi 
entitled  at  law  to  such  estate,  interest,  or  right  in  or  to  the  same  as 
he  shall  claim  therein  in  equity. 

Expreu  Trust, 

25.  Provided  always,  and  be  it  further  enacted.  That  when  any  in  cases  or  ex- 
land  or  rent  shall  be  vested  in  a  trustee  upon  any  express  trust,  the  prew  imat,  the 
ri^ht  of  the  cestuique  trust,  or  any  penon  claiming  through  him,  to  SSiS^lhave* 
bnng  a  suit  against  the  trustee,  or  any  person  claiming  through  him,  aecmed  umii  a 
to  recover  such  land  or  rent,  shall  be  deemed  to  have  first  accrued,  ao-  <»n^«v"nce  to  a 
cording  to  the  meaning  of  this  act,  at  and  not  before  the  time  at  vaiae.*"^'  ^^ 
which  such  land  or  rent  shall  have  been  conveyed  to  a  purchaser  for 

a  valuable  consideration,  and  shall  then  be  deemed  to  nave  accrued 
only  as  against  such  purchaser  and  any  person  claiming  through  him. 

Fraud, 

26.  And  be  it  further  enacted.  That  in  every  case  of  a  concealed  in  caMs  of  frand 
firaud,  the  right  of  any  person  to  bring  a  suit  in  equity  for  the  re-  »<>  ^m«  shall  ran 
eovery  of  any  land  or  rent  of  which  he,  or  any  person  through  whom  ^^^S^tm^ 
he  claims,  may  have  been  deprived  by  such  fraud,  shall  be  deemed  to  oeaied. 

have  first  accrued  at  and  not  oefore  the  time  at  which  such  firaud  shall, 
or,  with  reasonable  diligence,  mif  ht  have  been  first  known  or  dis- 
covered; provided  that  nothing  in  tbis  clause  contained  shall  enable  Proriso  tor  bond 
any  owner  of  lands  or  rents  to  have  a  suit  in  equity  for  the  recovery  ^  pyrchaiefB 
of  such  lands  or  rents,  or  for  setting  aside  any  conveyance  of  such   ^  ^  ^^' 
lands  or  rents,  on  account  of  firaud,  against  any  bond  fide  purchaser 
for  valuable  consideration,  who  has, not  assisted  in  the  commission  of 
such  fraud,  and  who  at  the  time  that  he  made  the  purchase  did  not 
know  and  had  no  reason  to  believe  that  any  such  fraud  had  been 
committed. 

Acquieicence, 

27.  Provided  always,  and  be  it  fiirther  enacted.  That  nothing  in  Saving  the  jari«. 
this  act  contained  shaU  be  deemed  to  interfere  with  any  rule  or  juris-  ©n  the*«oond  of 
diction  of  courts  of  equity,  in  refusing  relitsf  6n  the  pound  of  ao-  acqoiescence  or 
quiescence  or  otherwise,  to  any  person  whose  right  to  bnng  a  suit  may  otherwise. 

not  be  barred  by  virtue  of  this  act. 

MORTOAOOR  AMD  MORTOAGBE. 

Time  of  Limitation  fisted-^iweniy  yean. 

28.  And  be  it  further  enacted,  That  when  a  mor^agee  shall  have  Mortgagor  to  be 
obtained  the  possession  or  recei]jt  of  the  profits  of  any  land,  or  the  5?lJj2nty  yeaJT* 
receipt  of  any  rent,  comprised  in  his  mortgage,  the  mortgagor,  or  from  the  time 
any  person  claiming  through  him,  shall  not  bring  a  suit  to  redeem  the  ^l*«>*  ^^  n>ort- 
mortgage  but  within  twenty  years  next  after  Uie  time  at  which  the  ESon*!5?fKIS 
mortgagee  obtained  such  possession  or  receipt,  unless  in  the  meantime  the  last  written 
an  acknowledgment  of  the  title  of  the  mortgagor,  or  of  his  right  of  •cknowiedgment. 
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redemptioQ  shall  have  been  given  to  the  mortgagor,  or  some  perMui 
clafaning  his  estate,  or  to  the  agent  of  such  mortga^r  or  person,  in 
writing  signed  by  the  mortgagee  or  the  person  daimmg  through  him; 
and  in  such  case  no  such  suit  shall  be  brought  but  within  twenty  years 
next  after  the  time  at  which  sudi  acknowledgment  or  the  last  of  such 
acknowledgments,  if  more  than  one,  was  given ;  and  when  there 
shall  be  more  than  one  mortgagor,  or  more  than  one  person  claiming 
through  the  mortgagor  or  mortgagors,  such  acknowledgment,  if  given 
to  any  of  such  mortgagors  or  persons,  or  his  or  their  agent,  shSi  be 
as  effectual  as  if  the  same  had  been  given  to  all  such  mortgagors  or 
persons ;  but  where  there  shall  be  more  than  one  mortgagee,  or  more 
than  one  person  claiming  the  estate  or  interest  of  tlie  mortgagee  or 
mortgagees,  such  acknowledgment,  signed  by  one  or  more  of  such 
mortgagees  or  persons,  shall  be  effectual  only  as  against  the  party  or 
parties  signing  as  aforesaid,  and  the  person  or  persons  daimmg  any 
part  of  the  mortgage  money  or  land  or  rent  by,  from,  or  under  him 
or  them,  and  any  person  or  persons  entitled  to  any  estate  or  estates, 
interest  or  interests,  to  take  effect  after  or  in  defeasance  of  his  or  their 
estate  or  estates,  interest  or  interests,  and  shall  not  operate  to  give  to 
the  mortgagor  or  mortgagors  a  right  to  redeem  the  mortgage  as  against 
the  person  or  persons  entitled  to  any  other  undivided  or  divided  part 
of  the  money  or  land  or  rent ;  and  where  such  of  the  mortgagees  or 
persons  aforesaid  as  shall  liave  given  such  acknowledgment,  wall  be 
entitled  to  a  divided  part  of  the  land  or  rent  comprised  in  the  mort- 
gage, or  some  estate  or  interest  therein,  and  not  to  any  ascertained 
part  of  the  mortgaged  money,  the  mortgagor  or  mortgagors  shall  be 
entitled  to  redeem  the  same  ^vided  part  of  the  land  or  rent  on  pay- 
ment, with  interest,  of  the  part  of  the  mortgage  money  which  shall 
bear  the  same  proportion  to  the  whole  of  the  mortgage  money  as  the 
value  of  such  oivlded  part  of  the  land  or  rent  sbafi  bear  to  the  value 
of  the  whole  of  the  land  or  rent  comprised  in  the  mortgage. 

SPIRITUAL  AND  ELEEMOSYNARY  CORPORATIONS  SOLE. 

Time  of  Limitation  fixed. 

Nolaadtorrtnu  ^9.  Provided  always,  and  be  it  further  enacted,  That  it  shaD  be 
to  be  rcrovercd  lawful  for  any  archbishop,  bishop,  dean,  prebendary,  parson,  vicar, 
w  etelmo^nS^  master  of  hospital,  or  other  spiritual  or  eleemosynaiy  corporation 
corporatioDs  loie,  sole,  to  make  an  entry  or  distress,  or  to  bring  an  action  or  suit  to  re- 
iuoBl^b«nriM^aiMi  ^^^^  *"^  ^^  ^^  "***  within  such  period  as  hereinafter  is  mentioned 
•ixTeart"  ©rwlih-  "®**  ^^^  ^«  *^"*®  **  which  the  right  of  such  corporation  sole,  or  of 
in  sixty  yean.        his  predecessor,  to  make  such  entry  or  distress,  or  bring  such  action 

or  suit,  shall  first  have. accrued;  (that  is  to  say,^  the  period  during 
which  two  persons  in  succession  shall  have  held  tlie  office  or  benefice 
in  respect  whereof  such  land  or  rent  shall  be  claimed,  and  six  yean 
aiWr  a  third  person  shall  have  been  appointed  thereto,  if  the  time  of 
such  two  incumbencies  and  such  term  of  six  years  taken  togetha 
shall  amount  to  the  full  period  of  sixty  years ;  and  if  such  times 
taken  together  shall  not  amount  to  the  full  period  of  sixty  yean,  then 
during  such  further  number  of  years  in  addition  to  such  six  yean  as 
will,  with  the  time  of  the  holding  of  such  two  persons  and  such  six 
years,  make  up  the  full  period  of  sixty  years;   and  afler  the  said 
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thirty-first  day  of  December  one  thousand  eight  hundred  and  thirty- 
three,  no  such  entry,  distress,  action,  or  suit  waJl  be  made  or  brought 
at  any  time  beyona  the  determination  of  sudi  period. 

ADVOWSONS. 

Time  of  Limitation  fixed. 

30.  And  be  it  further  enacted,  That  after  the  said  thirty-first  day  of  No  adTowton  to 
December,  one  thousand  eisht  hundred  and  thirty-three,  no  person  ^  m*^^  h^'^'^i^''' 
shall  bring  any  quare  impedit  or  other  action,  or  any  suit  to  enforce  a  ^mtMncieTor" 
right  to  present  to  or  bestow  any  church,  vicarage  or  other  ecclesiastical  sixty  yean, 
benefice,  as  the  patron  thereof,  after  the  expiration  of  such  period  as 
hereinafier  is  mentioned;  (that  is  to  say,)  the  period  during  which 

three  clerks  in  succession  shall  have  held  the  same,  all  of  whom  shall 
have  obtained  possession  thereof  adversely  to  the  right  of  presentation 
or  gift  of  such  penon,  or  of  some  person  through  whom  he  claims,  if 
the  times  of  such  incumbencies  taken  together  uiall  amount  to  the  fiill 
period  of  sixty  years ;  and  if  the  times  of  such  incumbencies  shall  not 
together  amount  to  the  full  period  of  sixty  jrears,  then  after  the  expira- 
tion of  such  further  time  as,  with  the  times  of  such  incumbencies,  will 
make  up  the  fiiU  period  oi  sixty  years. 

Lapie. 

31.  Provided  always,  and  be  it  further  enacted,  That  when  on  the  Ineombencies 
avoidance,  after  a  clerk  shall  have  obtained  possession  of  an  eccle-  ^^^  '■^>  |?^^ 
siastical  benefice  adversely  to  the  right  of  presentation  or  gift  of  the  {fe  periodTbiit" 
patron  thereof,  a  clerk  shall  be  presented  or  collated  thereto  by  his  not  focambencics 
majesty  or  the  ordinary,  by  reason  of  a  lapse,  such  last-mentioned  JJSjSJJJrt^®*** 
clerk  shall  be  deemed  to  have  obtained  possession  adversely  to  the 

right  of  presentation  or  gift  of  such  patron  as  aforesaid;  but  when  a 
derk  shall  have  been  presented  by  his  majesty  upon  the  avoidance  of 
a  benefice  in  consemience  of  the  incumbent  thereof  having  been  made 
a  bishop,  the  incuinbency  of  such  clerk  shall,  for  the  purposes  of  this 
act,  be  deemed  a  continuation  of  the  incumb^cy  of  the  clerk  so  made 
bishop. 

Estates  subsequent  to  Estates  Tail. 

32.  And  be  it  further  enacted.  That  in  the  construction  of  this  act  When  peraoo 
every  person  daiming  a  rieht  to  present  to  or  bestow  any  ecdesiastical  ^^'"'^'j  ***  ^' 
benefice,  as  patron  thereof,  by  virtue  of  any  estate,  interest  or  right  mi[i!^er,  ftcT 
which  the  owner  of  an  estate  tail  in  the  advowson  might  have  barred,  aft«r  an  eMate  taH» 
shall  be  deemed  to  be  a  person  claiming  through  the  person  entitled  '^^  ^  barred, 
to  such  estate  tail,  and  the  right  to  bring  any  quare  impedit,  action  or 

suil^  shall  be  limited  accordingly. 

Extreme  Period  of  JUmitation-^One  Hundred  Tears, 

33.  Provided  always,  and  be  it  further  enacted.  That  after  the  said  No  adTowion  to 
thirty-first  day  of  December,  one  thousand  eight  hundred  and  thirty-  ^  recorered  after 
three,  no  person  shall  bring  any  quare  impedit  or  other  action  or  any       7^^ 

suit  to  enforce  a  right  to  present  to  or  bestow  any  ecclesiastical  bene- 
fice, as  tiiie  patron  thereof,  after  the  expiration  of  one  hundred  yean 
fVom  the  time  at  which  a  derk  shall  have  obtained  possession  of  such 
benefice  adversely  to  the  right  of  presentation  or  gift  of  such  person. 
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At  the  end  of  the 
period  of  limita- 
tion the  right  of 
the  party  oat  of 
po8W8tion  to  be 
extiagaished. 


Receipt  of  rent  to 
be  deemed  re- 
ceipt of  profits. 


or  of  Bome  person  through  whom  he  claims,  or  of  some  person  entitled 
to  some  preceding  estate  or  interest,  or  undivided  share,  or  alternate 
right  of  presentation  or  gift,  held  or  derived  under  the  same  title, 
unless  a  clerk  shall  suh^uently  have  obtained  possession  of  such 
benefice  on  the  presentation  or  gift  of  the  person  so  claiming,  or  of 
some  person  through  whom  he  daims,  or  of  some  other  person  entitled 
in  respect  of  an  estate,  share  or  right  held  or  derived  under  the  same 
title. 


FINAL  EXTINCTION  OF  RIGHT. 


34.  And  be  it  ftirther  enacted,  That  at  the  determination  of  the 
period  limited  by  this  act  to  any  person  for  making  an  entry  or  d»- 
tress,  or  bringing  any  writ  of  quare  impedit  or  omer  action  or  suit, 
the  right  and  title  of  such  person  to  the  land,  rent  or  advowson,  for 
the  recovery  whereof  such  entry,  distress,  action  or  suit  respectively 
mi^ht  have  been  made  or  brought  within  such  period,  shall  be  extin- 
guished. 


RECBIFT  OF  RENT. 


35.  And  be  it  further  enacted,  That  the  receipt  of  the  rent  payable 
by  any  tenant  from  year  to  year,  or  other  lessee,  shall,  as  against  such 
lessee  or  any  person  claiming  under  him  (but  subject  to  the  leased 
be  deemed  to  oe  the  receipt  of  the  profits  of  the  land  for  the  purposes 
of  this  act 


Real  and  mixed 
action!  ab<4iihed 
after  the  31st 
December,  18M ; 


except  dower, 
qaare  impedit* 
and  ejectment. 


REAL  AND  MIXED  ACTIONS  AROLISHBD. 

36.  And  be  it  further  enacted,  That  no  writ  of  right  patent,  writ  <^ 
right  quia  dominus  remisit  curiam,  writ  of  right  in  capite,  writ  of  right 
in  London,  writ  of  right  close,  writ  of  riffht  de  rationabili  parte,  writ 
of  right  of  advowson,  writ  of  right  upon  disclaimer,  writ  de  rationabi- 
libus  divisis,  writ  of  right  of  ward,  writ  de  consuetudinibus  et  servitiia^ 
writ  of  cessavit,  writ  of  escheat,  writ  of  quo  jure,  writ  of  secta  ad  mo- 
lendinum,  writ  de  essendo  quietum  de  theolonio,  writ  of  ne  injuste 
vexes,  writ  of  mesne,  writ  of^quod  permittat,  writ  of  formedon  in  de- 
scender, in  remainder,  or  in  reverter,  writ  of  assize  of  novel  HiaawM^^ 
nuisance,  darrein-presentment,  juris  utrum,  or  mort  d'aucestor,  writ  of 
entry  sur  disseisin,  in  the  quibus,  in  the  per,  in  the  per  and  cui,  or  in 
the  post,  writ  of  entry  sur  intrusion,  writ  of  entry  sur  alienation,  dum 
fiiit  non  compos  mentis,  dum  fiiit  infira  eetatem,  dum  fuit  in  prisonay 
ad  communem  leffem,  in  casu  proviso,  in  consimili  caau,  cui  in  vita, 
sur  cui  in  vita,  cui  ante  divortium,  or  sur  cui  ante  divortium,  writ  of 
entry  sur  abatement,  writ  of  entry  quare  gedt  infira  terminum,  or  ad 
terminum  qui  pneteriit,  or  causa  matrimonii  prselocuti,  writ  of  aiel, 
besaiel,  tresaiej,  cosinage,  or  nuper  obiit,  writ  of  waste,  writ  of  parti- 
tion, writ  of  diBceit,  writ  of  quod  ei  deforceat,  writ  of  covenant  real, 
writ  of  warrantia  chartse,  writ  of  curia  daudenda,  or  writ  per  quae 
servitia,  and  no  other  action  real  or  mixed  (except  a  writ  of  right  of 
dower  or  writ  of  dower  unde  nihil  habet,  or  a  quare  impedit,  or  8q 
ejectment,)  and  no  plaint  in  the  nature  of  any  such  such  writ  or  actioa 
(except  a  plaint  for  freebench  or  dower),  wall  be  brought  after  the 
thirty-first  day  of  December,  one  thousand  eight  hundr^  and  thirty- 
four. 
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iSSiiiitfi;^  Citttues. 

37.  Provided  alwajn,  and  be  it  further  enacted,  that  when  on  the  Proviso  for  bring- 
said  thirty-first  day  of  December  one  thousand  eight  hundred  and  ^i  j^^i  actiou 
thirty-four,  any  person  who  shall  not  have  a  right  of  entry  to  any  land  JSm,  uTcertauT*' 
shall  be  entitled  to  maintain  any  such  writ  or  action  as  aforesaid  in  cases, 
reroect  of  sucli  land,  such  writ  or  action  may  be  brought  at  any  time 

before  the  first  day  of  June  one  thousand  eight  hundred  and  thirty-five, 
in  case  the  same  might  have  been  brought  if  this  act  had  not  been 
made,  notwithstanding  the  period  of  twenty  years  hereinbefore  limited 
•hall  have  expired. 

38.  Provided  also,  and  be  it  further  enacted,  that  when,  on  the  said  Saving  the  ngiits 
first  day  of  June  one  thousand  eight  hundred  and  thirty-five,  any  per-  ^  persons  emiiied 
son  whose  right  of  entry  to  any  land  shall  have  been  td^en  away  by  onw  at*the^"' 


com* 


any  descent  cast,  discontinuance  or  warranty,  mieht  maintain  any  mencement  or  tiie 
such  writ  or  action  as  aforesaid  in  respect  of  such  umd,  such  writ  or  *^^'  ^^' 
action  may  be  brought  afler  the  said  nrst  day  of  June  one  thousand 
eight  hundred  and  uiirty-five,  but  only  within  the  period  during  which 
by  virtue  of  the  provisions  of  this  act  an  entry  might  have  been  made 
upon  the  same  land  by  the  person  bringing  such  writ  or  action  if  his 
right  of  entry  had  not  been  so  taken  away. 
r 

DESCENT  CAST,  DISCONTINUANCE  AND  WARRANTY. 

39.  And  be  it  further  enacted,  That  no  descent  cast,  discontinuance  No  descent,  war- 
or  warranty  which  may  happen  or  be  made  after  the  said  thirty-first  ""'y*  ^'^  *®  ^'  ■ 
day  of  December  one  thousand  eight  hundred  and  thirty-three,  shall    '    ^  entry. 
toU  or  defeat  any  right  of  entry  or  action  for  the  recovery  of  land. 

CHARGES  AND  LEGACIES.      * 

Time  of  Limitation  fixed — 'Fweiity  Yean, 

40.  And  be  it  further  enacted,  That  afW  the  said  thirty-first  day  of  Money  eiiarged 
December  one  thousand  eight  hundred  and  thirty-three,  no  action  or  "eMdes^Vbe 
suit  or  other  proceeding  shaU  be  brought,  to  recover  any  sum  of  money  deemed' satisfied 
secured  by  any  mortgage,  judgment,  or  lien,  or  otherwise  charged  '^  ^^«  ^^  ^^ 

payable  out  of  any  luid  or  rent,  at  law  or  in  equity,  or  any  iJJerest^Mid  no"** 


upon  or  payable  out  oi  any  land  or  rent,  at  law  or  m  equity,  or  any  interest  paid  nor 

legacy,  but  within  twenty  years  next  after  a  present  right  to  receive  ackoowied^ent 

the  same  shall  have  accrued  to  some  person  capable  of  giving  a  dis-  |2^|[^|  *°  ^*** 

charge  for  or  release  of  the  same,  unless  in  the  meantime  some  part  of 

the  principal  money,  or  some  interest  thereon,  shall  have  been  paid,  or 

some  acknowledgment  of  the  right  thereto  shall  have  been  given  in 

writing  signed  by  the  person  by  whom  the  same  shall  be  payable,  or 

his  agent,  to  the  person  entitled  thereto  or  his  agent;  and  in  such  case 

no  such  action  or  suit  or  proceeding  shall  be  brought  but  within 

twen^  years  after  such  payment  or  acknowledgment,  or  the  last  of 

such  payments  or  acknowledgments,  if  more  than  one,  was  given. 

ARREARS  OF  DOWER. 

Tvme  of  Limitation  fixed-^Six  Years. 

41.  And  be  it  farther  enacted.  That  after  the  said  thirty-first  day  of  No  arrears  or 
December,  one  thousand  eight  hundred  and  thirty-three,  no  arreais  of  Jj™^**  '^••^ 

than  six  years. 
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No  arrears  of  r«nt 
or  interest  to  be 
recovered  for 
raore  Uian  six 
yeark 
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dower,  nor  any  damages  on  account  of  such  arrears^  shall  be  recovered 
or  obtained  by  any  action  or  suit  for  a  longer  period  than  six  years 
next  before  the  commencement  of  such  action  or  suit 

ARREARS  Og  RENT  OR  INTEREST. 

Time  of  Limitation  fixed — Six  Yean. 

42.  And  be  it  further  enacted,  That  after  the  said  thirty-first  day  of 
December,  one  thousand  eight  hundred  and  thirty-three,  no  arrears  of 
rent  or  of  interest  in  respect  of  any  sum  of  money  charged  upon  or  pay- 
able out  of  any  land  or  rent,  or  in  respect  of  any  legacy,  or  any  damages 
in  respect  of  such  arrears  of  rent  or  mterest,  snail  be  recovered  by  any 
distress,  action  or  suit,  but  within  six  years  next  after  the  same  re- 
spectively shall  have  become  due,  or  next  after  an  acknowledgment  of 
the  same  in  writing  shall  have  been  given  to  the  person  entitled 
thereto,  or  his  agent,  signed  by  the  person  by  whom  the  same  was 
payable,  or  his  agent :  Provided  nevertheless,  that  where  any  prior 
mortgagee  or  other  incumbrancer  shall  have  been  in  possession  of  any 
land,  or  in  the  receipt  of  the  profits  diereof,  within  one  year  next 
before  an  action  or  suit  shall  be  brought  by  any  person  entitled  to  a 
subsequent  mortgage  or  other  incumbrance  on  tne  same  land,  the 
person  entitled  to  such  subsequent  mortgage  or  incumbrance  may 
recover  in  such  action  or  suit  the  arrears  of  mterest  which  shall  have 
become  due  during  the  whole  time  that  such  prior  mortgagee  or  in- 
cumbrancer was  in  such  possession  or  receipt  as  aforesaid,  although 
such  time  may  have  exceeded  the  said  term  of  six  years. 


SPIRITUAL  COURTS. 


Act  to  extend  to 
the  ipiritnal 
courts. 


43.  And  be  it  further  enacted,  That  after  the  said  thirty-first  day  of 
December,  one  thousand  eight  hundred  and  thirty-three,  no  person 
claiming  any  tithes,  legacy,  or  other  proper^,  for  the  recovery  of  which 
he  might  bring  an  action  or  suit  at  law  or  in  equity,  shall  bring  a  suit 
or  other  proceeding  in  any  spiritual  couft  to  recover  the  same  but 
within  the  period  during  which  he  might  bring  iuch  aciioa  or  mit  at 
law  or  m  eqmty. 


Act  not  to  extend 
to  Scotland,  nor 
to  adTOWsons  in 
Ireland. 

•Sic, 


Act  may  be 
amend^. 


SCOTLAND  AND  IRELAND. 

44.  Provided  always,  and  be  it  ftirther  enacted.  That  this  act  shall 
not  extend  to  Scotland ;  and  shall  not,  so  far  as  it  relates  to  any  r^t 
to  permit*  to  or  bestow  any  church,  vicarage  or  other  ecclesiastical 
benefice,  extend  to  Ireland. 

45.  And  be  it  further  enacted,  that  this  act  may  be  amendedy 
altered  or  repealed  during  this  present  session  of  parliament 


.3  &  4  Will.  IV.  c.  74. 
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FINES    AND    RECOVERIES. 

3  &  4  Will.  IV.  cap.  74. 

IRojfal  Auent,  28th  August,  1833.] 

An  Act  for  the  Abolition  of  Fines  and  Recoveries,  and  for  (he  Suth- 
stitution  of  more  simple  Modes  of  Assurance, 

DEFINITIONS. 

Bb  it  enacted,  by  the  king's  most  excellent  majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons, 
in  this  present  parliament  assembled,  and  by  the  authority  of  the 
same,  that  in  the  construction  of  this  act,  the  word  ''lands"  shaU 
extend  to  manors,  advowsons,  rectories,  messuages,  lands,  tenements, 
tithes,  rents,  and  hereditaments  of  any  tenure  ^except  copy  of  court 
roll),  and  whether  corporeal  or  incorpoi^,  and  any  undivided  share 
thereof,  but  when  accompanied  by  some  expression  including  or 
denoting  the  tenure  by  copy  of  court  roll  shall  extend  to  manors, 
messuages,  lands,  tenements,  and  hereditaments  of  that  tentire,  and 
any  undivided  share  thereof;  and  the  word  "  estate  "  shall  extend  to 
an  estate  in  equity  as  well  as  at  law,  and  shall  also  extend  to  any 
interest,  charge,  lien,  or  incumbrance  in,  upon,  or  affecting  lands, 
either  at  law  or  in  equity,  and  shall  also  extend  to  any  interest,  charge, 
lien,  or  incumbrance  in,  upon,  or  afiecting  money  subject  to  be  in- 
vested in  the  purchase  of  lands;  and  the  expression  "base  fee"  shall 
mean  exclusively  that  estate  in  fee  siinple  into  which  an  estate  tail  is 
converted  where  the  issue  in  tail  are  barred,  but  persons  claiming 
estates  by  way  of  remainder  or  otherwise  are  not  harred;  and  the 
expression  "  estate  tail,"  in  addition  to  its  usual  meaning,  'shall  mean 
a  base  fee  into  which  an  esCate  tail  shall  have  been  converted ;  and  the 
expression  "  actual  tenant  in  tail "  shall  mean  exclusively  the  tenant 
of  an  estate  tail  which  shall  not  have  been  barred,  and  such  tenant 
shall  be  deemed  an  actual  tenant  in  tail,  although  the  estate  tail  may 
have  been  divested  or  turned  to  a  riffht ;  and  the  expression  "  tenant 
in  tail "  shaU  mean  not  only  an  actuiu  tenant  in  tail,  but  also  a  person 
who,  where  an  estate  tail  shall  have  been  barred  and  converted  mto  a 
base  fee,  would  have  been  tenant  of  such  estate  tail  if  the  same  had 
not  been  barred ;  and  the  expression  "  tenant  in  tail  entitled  to  a  base 
fee"  shall  mean  a  person  entitled  to  a  base  fee,  or  to  the  ultimate 
beneficial  interest  in  a  base  fee,  and  who,  if  the  base  fee  had  not  been 
created,  would  have  been  actual  tenant  in  tail ;  and  the  expression 
"  money  subject  to  be  invested  in  the  purchase  of  lands  "  shall  include 
money,  whether  raised  or  to  be  raised,  and  whether  the  amount  thereof 
be  or  be  not  ascertained,  and  «hall  extend  to  stocks  and  funds,  and 
real  and  other  securities,  the  produce  of  which  is  directed  to  be  in- 
vested in  the  purchase  of  lands,  and  the  lands  to  be  purchased  with 
such  money  or  produce  shall  extend  to  lands  held  by  copy  of  court 
roll,  and  also  to  lands  of  any  tenure,  in  Ireland  or  elsewhere  out  of 
England,  where  such  lands  or  any  of  them  are  within  the  scope  or 


MeaoiDc  or  certain 
words  anrl 
exprcMlous. 

**  LftDdt.*' 


"  E»late." 


"  Baie  fee.' 


"  Estate  tail." 


'*  \ctaal  tenant  in 
toiL" 


"  Tenant  in  Uil." 
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entitled  to  a  bate 
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"  Money." 
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"  Person." 

Namber  ind 
gender. 


*'  SettlemenU" 


meaning  of  the  trust  or  power  directiDg  or  authorizing  the  purchase ; 
and  the  word  "person'  shall  extend  to  a  body  politic,  corporate,  or 
collegiate,  as  well  as  an  individual ;  and  every  word  importing  the 
singular  number  only  shall  extend  and  be  applied  to  several  persons 
or  things  as  well  as  one  person  or  thing;  and  every  word  importing 
the  plural  number  shall  extend  and  be  applied  to  one  person  or  thing 
as  well  as  several  penons  or  things ;  and  every  word  importing  the 
masculine  gender  only,  shall  extend  and  be  applied  to  a  female  as  well 
as  a  male ;  and  every  assurance  aheady  made  or  hereafter  to  be  made, 
whether  by  deed,  will,  private  act  of  parKament,  or  otherwise,  by 
which  lands  are  or  shall  be  entailed,  or  agreed  or  directed  to  be  en- 
tailed, shall  be  deemed  a  settlement ;  and  every  appointment  made  in 
exercise  of  any  power  contained  in  any  settlement,  or  of  any  other 
power  arising  out  of  the  power  contained  in  any  settlement,  snail  be 
considered  as  pirt  of  sucn  settlement,  and  the  estate  created  by  such 
appointment  shall  be  considered  as  having  been  created  by  such  set- 
tlement ;  and  where  any  such  settlement  is  or  shall  be  made  by  will, 
the  time  of  the  death  of  the  testator  shall  be  considered  the  time  when 
such  settlement  was  made :  Provided  always,  that  those  words  and 
expressions  occurring  in  this  clause,  to  which  more  than  one  meaning 
is  to  be  attached,  shdl  not  have  the  different  meanings  given  to  them 
by  this  ^use  in  those  cases  in  which  there  is  any  thing  m  the  subject 
or  context  repugnant  to  such  construction. 


FINES  ANU  RECOVERIES. 

Abolition  Clause, 

No  fine  or  reoo-  2.  And  be  it  further  enacted,  That  after  the  thirty-first  day  of 
very  to  be  levied  December,  one  thousand  eight  hundred  and  thirty-three,  no  fine  shall 
Sie'sist^f  Sel  ^  levied  or  common  recoveiy  suffered  of  lands  of  any  tenure,  except 
1S33.  where  parties  intending  to  levy  a  fine  or  suffer  a  common  recovery 

shall,  on  or  before  the  thirty-first  day  of  December,  one  thousand 
eight  hundred  and  thirty-three,  have  sued  out  a  writ  of  dedunus,  or 
any  other  writ,  in  the  regular  proceedings  of  such  fine  or  recover^; 
and  any  fine  or  common  recovery  which  shall  be  levied  or  suffered 
contrary  to  this  provision,  shall  be  absolutely  void. 


Persons  liable 
after  3lft  of  Dec 
18S3,  to  levy  fines 
or  stttTer  recove- 
ries ander  cove- 
nants may  effect 
the  pnrpoees  in. 
tended  by  means 
of  this  act ;  bni 
where  the  purpose 
of  a  fine  or  reco- 
very cannot  be  so 
effected  the  per- 
sons liable  to  levy 
fines  or  snffier 
recoveries  shall 
execute  a  deed 
which  shall  have 


Covenants  and  Agreements — Special  Substitution  Clause, 

3.  And  be  it  further  enacted.  That  in  case  any  person  shall,  after 
the  thirty-first  day  of  December,  one  thousand  eight  himdred  and 
thirty-three,  be  liable  to  levy  a  fine  or  suffer  a  common  recovery  of 
lands  of  any  tenure,  or  to  procure  some  other  person  to  levy  a  fine  or 
suffer  a  common  recovery  of  lands  of  any  tenure,  under  a  covenant  or 
agreement  already  entered  into  or  hereafter  to  be  entered  into,  before 
the  first  day  of  January,  one  thousand  eight  hundred  and  thirty-four, 
then  and  in  such  case,  if  all  the  purposes  intended  to  be  effected  by 
such  fine  or  recovery  can  be  effected  by  a  disposition  under  this  act, 
the  person  liable  to  levy  such  fine  or  suffer  such  recovery,  or  to  pro- 
cure some  other  person  to  levy  such  fine  or  vaSer  such  recovery,  shall, 
after  the  thirty-first  day  of  December,  one  thousand  eight  hun- 
dred and  thirty-three,  be  subject  and  liable  under  such  covenant  or 
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agreement  to  make  or  to  procure  to  be  made  such  a  disposition  under  the  nme  open- 
this  act  as  will  effect  all  the  purposes  intended  to  be  ejected  by  such  ^^^^f^  ^""^  '*'' 
fine  or  recovery ;  but  if  some  only  of  the  purposes  intended  to  be 
effected  by  such  fine  or  recovery  can  be  effected  by  a  disposition  under 
this  act,  then  the  person  so  liable  to  levy  such  fine  or  suffer  such  reco- 
veiy,  or  to  procure  some  other  person  to  levy  such  fine  or  sufier  such 
recovery  as  aforesaid,  shall,  after  the  thirty-first  day  of  December,  one 
thousand  eight  hundred  and  thirty-three,  be  subject  and  liable  under 
such  covenant  or  agreement  to  make  or  procure  to  be  made  such  a 
disposition  under  this  act  as  will  efiect  such  of  the  purposes  intended 
to  be  effected  by  such  fine  or  recovery  as  can  be  effected  by  a  dis- 
position under  this  act ;  and  in  those  cases  where  the  purposes 
mtended  to  be  effected  by  such  fine  or  recovery  or  any  of  them, 
cannot  be  effected  by  any  disposition  under  this  act,  then  the  per- 
son so  liable  to  levy  such  fine  or  suffer  such  recovery,  or  to  procure 
some  other  person  to  levy  such  fiiie  or  suffer  such  recovery  as  afore^ 
said,  shall,  after  the  thirty-first  day  of  December,  one  thousand 
eight  hundred  and  thirty-three,  be  liable  under  such  covenant  or 
agreement  to  execute  or  to  procure  to  be  executed  some  deed  whereby 
the  person  intended  to  levy  such  fine  or  suffer  such  recovery  shall 
declare  his  desire  that  such  deed  shall  have  the  same  operation  and 
effect  as  such  fine  or  recovery  would  have  had  if  the  same  had  been 
actually  levied  or  suffered ;  and  the  deed  by  which  such  declaration 
shall  be  made  shall,  if  none  of  the  purposes  intended  to  be  effected  by 
such  fine  or  recovery  can  be  effected  oy  a  disposition  under  this  act, 
have  the  same  operation  and  effect  in  every  respect  as  such  fine  or 
recovexy  would  have  had  if  the  same  had  been  actually  levied  or 
suffered;  but  if  some  only  of  the  purposes  intended  to  be  effected  by 
such  fine  or  recovery  can  be  effected  by  a  disposition  under  this  act, 
then  the  deed  by  which  such  declaration  shall  be  made  shall,  so  far  as 
the  purposes  intended  to  be  effected  by  such  fine  or  recovery  cannot 
be  ^ec^  by  a  disposition  under  this  act,  have  the  same  operation 
and  effect  in  eveiy  respect  as  such  fine  or  recovery  would  have  had  if 
the  same  had  been  actually  levied  or  suffered. 

FINES  AND  aECOVERIES — (contiuued.) 

REMEDIAL  CLAUSES. 

Ancient  Demesne  —  Reversal  of  Fines,  S^c. 

4.  And  be  it  further  enacted,  That  no  fine  already  levied  in  a  Flnei  tnd  rerove- 
superior  court  of  lands  of  the  tenure  of  ancient  demesne  which  hath  '*^|"'^.'j"*'*  *" 
not  been  reversed,  and  no  fine  hereatler  to  be  levied  of  lands  of  that  when  levied  or 
tenure,  shall,  upon  a  writ  of  deceit  already  brought  by  the  lord  of  the  ■nifered  la  a  sope- 
manor  of  which  the  lands  were  parcel,  the  proceedings  in  which  are  J^eSeri  M^S^he 
now  pending,  or  upon  a  writ  of  deceit  which  at  any  time  after  the  lord  by  writs  of 
passing  of  mis  act  may  be  brought  by  the  lord  of  the  said  manor,  be  ^"jjj,*  ^^^In'^iS.i  u 
reversed  as  to  any  person  except  the  lord  of  the  said  manor ;  and  the  are  now  pendioK, 
court  shall  order  such  fine  to  be  vacated  only  as  to  the  lord  of  the  said  oi*  by  wriuof 
manor,  and  every  such  fine  which  may  be  reversed  as  to  the  lord  of  brbrooghT.'but  *** 
the  said  manor  upon  such  writ  of  deceit  as  aforesaid  shall  still  remain  shall  be  as  Valid 
as  good  and  valid  against  and  as  binding  upon  the  conusors  thereof,  'S*^^**  *>>«  p«rti«i 
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thereto,  and  per.  and  all  penons  claiming  under  them,  as  such  fine  would  have  heen  if 
iwier'tiiem^M  If  *^*®  ^^^  ^^  ^^^  ^^^  reversed  hy  such  writ  of  deceit  as  aforesaid; 
not  reversed  as  t9  and  no  common  recovery  already  suffered  in  a  superior  court  of  lands 
the  lord.  ^f  ^^  tenure  of  ancient  demesne  which  hath  not  heen  reversed,  and 

no  common  recovery  hereafter  to  he  suffered  of  lands  of  that  tenure, 
shall  upon  a  writ  of^  deceit  already  brought  b^  the  lord  of  the  manor  of 
which  the  lands  were  parcel,  the  proceedings  m  which  are  now  pendins*, 
or  upon  a  writ  of  deceit  which  at  any  time  after  the  passing  of  this 
act  may  be  brought  by  the  lord  of  the  said  manor,  be  reversed  as  to 
any  person  except  the  lord  of  the  said  manor ;  and  the  court  shall 
order  such  recovery  to  be  vacated  only  as  to  the  lord  of  the  said 
manor ;  and  every  such  recovery  which  may  be  reversed  as  to  the  lord 
of  the  said  manor  upon  such  writ  of  deceit  as  aforesaid  shall  still 
remain  as  good  and  valid  against  and  as  binding  upon  the  vouchees 
therein,  and  all  persons  claiming  under  them,  as  sucn  recovery  would 
have  been  if  the  same  had  not  been  reversed  by  such  writ  of  deceit  as 
aforesaid. 

FINES  AND  RECOVERIES — (continued.) 

Drfect  <if  Jurisdiction. 

5.  And  be  it  i\irther  enacted,  That  if  at  any  time  before  or  after 
the  passing  of  this  act  a  fine  or  common  recovery  shall  have  been 
levied  or  sufiered,  or  shall  be  levied  or  suffered  in  a  superior  court,  of 
lands  of  the  tenure  of  ancient  demesne,  and  subsequently  to  the  levy- 
ing or  suffering  thereof  a  fine  or  common  recovery  shall  have  been  or 
shall  be  levied  or  suffered  of  the  same  lands  in  the  court  of  the  lord  of 
the  manor  of  which  the  lands  had  been  previously  parcel,  and  the  fine 
or  common  recovery  levied  or  suffered  in  such  superior  court  shall  not 
have  been  reversed  previously  to  the  levyins:  of  the  fine  or  the  suffer- 
ing  of  the  common  recovei^  in  the  lo^/court,  then  and  in  eveiy 
such  case  the  fine  or  common  recovery  levied  or  suffered  in  the  loid's 
court  shall,  notwithstanding  the  alteration  or  change  of  the  tenure  by 
the  fine  or  common  recovery  previously  levied  or  suffered  in  the  supe- 
rior court,  be  as  good,  valid,  and  binding,  as  the  same  would  have 
been  if  the  tenure  had  not  been  altered  or  chaused;  and  that  in  every 
other  case  where  any  fine  or  common  recoveiy  shall  at  any  time  before 
the  passing  of  this  act  have  been  levied  or  suffered  in  a  court  whose 
jurisdiction  does  not  extend  to  the  lands  of  which  such  fine  or  reooveiy 
shall  have  been  levied  or  suffered,  such  fine  or  recovery  shall  not 
be  invalid  in  consequence  of  its  having  been  levied  or  suffered  in 
such  court,  and  such  court  shall  be  deemed  a  court  of  sufficient  juris- 
diction for  all  the  purposes  of  such  fine  or  recovery :  and  in  every 
other  case  where  persons  shall  have  assumed  to  hold  courts  in  whicm 
fines  or  common  recoveries  have  been  levied  or  suffered,  and  such 
courts  shall  be  unlawful  or  held  without  due  authori^,  the  fines  or 
common  recoveries  which  at  any  time  before  the  passing  of  this  act 
may  have  been  levied  or  suffered  in  such  unlawful  or  unauthorized 
courts  shall  not  be  invalid  in  consequence  of  their  having  been 
levied  or  suffered  therein,  and  such  courts  shall  he  deemed  courts  of 
sufficient  jurisdiction  for  all  the  purposes  of  such  fines  or  recoveries. 


Ftncs  and  reeo* 
verles  uf  lands  in 
ancient  demesne 
levied  or  suffered 
In  the  manor 
coart,  after  other 
tinei  and  reco- 
Vferies  in  a  »ape- 
rior  court,  sbail  be 
as  valid  as  if  the 
tenure  had  not 
been  changed. 


Fines  and  reco. 
veries  shall  not  be 
invalid  In  other 
cases,  thoQgh 
levied  or  suffered 
in  courts  whose 
Jurisdictions  may 
not  eitend  to  the 
lands  therein 
comprised. 
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FINES     AN»    RECOVERIES  —  (cOntinUCcI.) 

AncietU  Demesne'^  Tenure  restored. 

6.  And  be  it  fiirther  enacted,  That  in  every  case  in  which  at  any  TenareofancitBt 
time,  either  before   or  after  the  passing  of  this  act,  the  tenure  of  8ai"SS«i^*™ 
ancient  demesne  has  been  or  shall  be  suspended  or  destroyed  by  the  deuroyed  by  fine 
levying  of  a  fine,  or  the  suffering  of  a  common  recovery  of  lands  of  JnJJriJr  coort*  * 
tliat  tenure  in  a  superior  court,  and  the  lord  of  the  manor  of  which  the  restored  in  caw* 
lands  at  the  time  of  levying  such  fine  or  suffering  such  recovery  were  *■>  ^***'*  *^^  n^t% 
parcel,  shall  not  reverse  the  same  before  the  first  day  of  January,  one  manor  ahal^have 
thousand  eight  hundred  and  thirty-four,  and  shall  not  by  any  law  in  been  recognlced 
force  on  the  first  day  of  this  session  of  parliament  be  barred  of  his  J^jjil*  '^*"*y 
right  to  reverse  the  same,  such  lands,  provided  within  the  last  twenty 

years  immediately  preceding  the  first  day  of  January,  one  thousand 
eight  hundred  and  thirty-four,  the  riehts  of  the  lord  of  the  manor  of 
which  they  shall  have  been  parcel  shall  in  any  manner  have  been 
acknowleoged  or  recognised  as  to  the  same  lands,  shall,  from  the  said 
first  day  of  JanuarV)  one  thousand  eight  hundred  and  thirty-four, 
again  become  parcel  of  the  said  manor,  and  be  subject  to  the  same 
heriots,  rents,  and  services,  as  they  would  have  been  subject  to  if  such 
fine  or  recovery  had  not  been  levied  or  suffered ;  and  no  writ  of  deceit 
for  the  reversalof  any  fine  or  common  recovery  shall  be  brought  after 
the  thirty-first  day  of  December,  one  thousand  eight  hundred  and  thirfy- 
three. 

Errors  in  Fines, 

7.  And  be  it  further  enacted,  That  if  it  shall  be  apparent,  from  the  Finea  made  valid 
deed  declaring  the  uses  of  any  fine  already  levied  or  hereafter  to  he  J[J|iJ["'  amend- 
levied,  that  there  is  in  the  indentures,  record,  or  any  of  the  proceed- 
ings of  such  fine,  any  error  in  the  name  of  the  conusor  or  conuaee 

of  such  fine,  or  any  misdescription  or  omission  of  lands  intended  to 
have  been  passed  by  such  fine,  then  and  in  every  such  case  the  fine, 
without  any  amendment  of  the  indentures,  record,  or  proceedings  in 
which  such  error,  misdescription,  or  omission  shall  nave  occurred, 
shall  be  as  good  and  valid  as  the  same  would  have  been,  and  shall  be 
held  to  have  passed  all  the  lands  intended  to  have  been  passed  thereby, 
in  the  same  manner  as  it  would  have  done  if  there  had  been  no  such 
error,  misdescription,  or  omission. 

Errors  in  Becoveries, 

8.  And  be  it  further  enacted.  That  if  it  shall  be  apparent,  from  the  Rccoverlei  made 
deed  making  the  tenant  to  the  writ  of  entry  or  other  writ  for  suffering  Jf^e'iJliem'!' 

8  common  recovery  already  suffered  or  hereafter  to  be  suffered,  that 
there  is  in  the  exemplification,  record,  or  any  of  the  proceedings  of 
such  recovery,  any  error  in  the  name  of  the  tenant,  aemandant,  or 
vouchee  in  such  recovery,  or  any  misdescription  or  omission  of  lands 
intended  to  have  been  passed  by  such  recovery,  then  and  in  every 
such  case  the  recovery,  without  any  amendment  of  the  exemplification, 
record,  or  proceedings  in  which  such  error,  misdescription,  or  omission 
shall  ha^e  occurred^  shall  be  as  good  and  valid  as  the  same  would  have 
been,  and  shall  be  held  to  have  passed  all  the  lands  intended  to  have 
been  passed  thereby,  in  the  same  manner  as  it  would  have  done  if 
there  had  been  no  such  error,  misdescription,  or  omission. 

H  H 
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Saving  JnrlMllc- 
tion  In  ei%8«s  not 
provliled  for. 


Reeoveries  made 
▼«lid  in  ear  lain 
casaa  where  bar- 
gain and  Bale  is 
not  daly  inroUed. 


PINES  AND  RECOVERIES (cODtUlUed.) 

JurUdiclum  to  amend,  saved. 

9.  Provided  always,  and  be  it  further  enacted,  That  nodung  in  this 
act  contained  shall  lessen  or  take  away  the  jurisdiction  of  any  court  to 
amend  any  fine  or  common  recovery,  or  any  proceeding  therein^  in 
cases  not  provided  for  by  this  act 

Defect  of  Tenant  to  Pracipe — Non-inrolment  of  Bargain  and  Sale. 

10.  And  be  it  further  enacted,  That  no  common  recovery  already 
suffered  or,  hereafUr  to  be  suffered  shall  be  invalid  in  consequence  of 
the  neglect  to  inrol  in  due  time  a  bargain  and  sale  purporting  to  make 
the  tenant  to  the  writ  of  entry  or  other  writ  for  suffering  such  recovery, 
provided  such  recovery  would  have  been  valid  if  the  bargain  and  sue 
purporting  to  make  the  tenant  to  the  writ  had  been  duly  inroUed. 

Deject  of  L6gal  Tenant  to  Pracipe. 
Recoveries  invalid  H.  And  be  it  further  enacted.  That  no  common  recovery  afaready 
there^iSISS*^  suffered  or  hereafter  to  be  suffered  shall  be  invaUd  in  consequence  of 
proper  tenanii  to  any  perscMi  in  whom  an  estate  at  law  was  outstanding  having  omitted 
mSte  vSid'i*"^''^  to  make  the  tenant  to  the  writ  of  entry  or  other  writ  for  suffering  such 
ceruio  cMca?         recovery,  provided  the  person  who  was  the  owner  of  or  had  power  to 

dispose  of  an  estate  in  possession,  not  being  less  than  an  estate  for  a 
life  or  lives  in  the  whole  of  the  rents  and  profits  of  the  lands  in  which 
such  estate  at  law  was  outstanding,  or  the  ultimate  surplus  of  such 
rents  and  profits  af^er  payment  of  any  charges  thereout,  and  whether 
any  surplus  after  payment  of  such  chaives  shall  actually  remain  or  not, 
shall,  within  the  time  limited  for  making  the  tenant  to  the  writ  for 
suffering  such  recovery,  have  conveyed  or  disposed  of  such  estate  in 
possession  to  the  tenant  to  such  writ ;  and  an  estate  shall  be  deemed 
to  be  an  estate  in  possession  notwithstanding  there  shell  be  subsistiiig 
prior  thereto  any  lease  for  lives  or  years,  absolute  or  determinable, 
upon  which  a  rent  is  reserved,  or  any  term  of  years  upon  whidi  no 
rent  is  reserved. 

Remedial  Clauses  quaUfied. 
Certain  casei  in  12.  Provided  always,  and  be  it  further  enacted,  That  where  any 

recoveriM  f  ha"?  ^"®  ^^  common  recovery  shidl  before  the  passing  of  this  act  have  been 
not  be  made  valid  whoUy  reversed,  such  fine  or  recovery  shall  not  be  rendered  valid  by 
by  this  act.  (]|{g  ^^^ .   ^q^  where  anv  fine  or  common  recovery  shall  before  the 

passing  of  this  act  have  been  reversed  as  to  some  only  of  the  parties 
thereto,  or  as  to  some  only  of  the  lands  therein  comprised,  such  fine  or 
recovery  shall  not  be  rendered  valid  by  this  act  so  far  as  the  same  shall 
have  been  reversed ;  and  where  any  person  who  would  have  been  baned 
by  any  fine  or  common  recovery  if  valid  shall  before  the  passing  of 
this  act  have  had  any  dealings  with  the  lands  comprised  in  such  fine 
or  recovery  on  the  faith  of  the  same  being  invalid,  such  fine  or  reco- 
very shall  not  be  rendered  valid  by  this  act ;  and  this  act  shall  not 
render  valid  my  fine  or  common  recovery  as  to  lands  of  which  any 
person  shall  at  the  time  of  the  passing  of  this  act  be  in  poaacssioh  in 
respect  of  any  estate  which  the  fine  or  common  recovery,  if  valid, 
would  have  barred,  nor  any  fine  or  common  recovery  which,  before 
the  passing  of  this  act,  any  court  of  competent  jurisdiction  shall  have 
refused  to  amend ;  nor  shall  tliis  act  prejudice  or  affect  any  proceedings 
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at  law  or  in  equity,  pendins  at  the  time  of  the  passing  of  this  act,  in 
which  the  validity  of  such  mie  or  recovery  shall  oe  in  question  between 
the  party  claiming  under  such  fine  or  recoveiy  and  the  party  claiming 
adversely  thereto;  and  such  fine  or  recovery,  if  the  result  of  such  pro- 
ceedings shall  be  to  invalidate  the  same,  shall  not  be  rendered  valid 
by  this  act ;  and  if  such  proceedings  shall  abate  or  becotne  defective  in 
consequence  of  the  death  of  the  party  claiming  under  pr  adversely  to 
such  fine  or  recoveiy,  any  person  who  but  for  this  act  would  have  a 
right  of  action  or  smt  by  reason  of  the  invalidity  of  such  fine  or  reco- 
very shall  retain  such  right,  so  that  he  commence  proceedings  within 
six  calendar  months  after  the  death  of  such  party. 

FINES  AND  RECOVERIES — (continued.) 
Records  and  Proceeding*. 

13.  And  be  it  further  enacted.  That  after  the  thirty-first  day  of  At  to  the  reeordi 
December,  one  thousand  eight  hundred  and  thirty-three,  the  records  Jiri^rin'theconrti 
of  all  fines  and  common  recoveries  levied  and  suffered  in  bis  Majesty's  or  Common  Pieu 
court  of  Common  Pleas  at  Westminster,  and  all  the  proceedings  *t  Weiimin«ter 
thereof,  shall  be  deposited  in  such  places  and  kept  by  such  persons  as  'q^i  ihe^coart'^of 
the  said  court  of  Common  Pleas  shall  firom  time  to  time  order  or  Piets  at  Darham, 
direct;  and  the  records  of  all  fines  and  common  recoveries  levied  and  ^^  i^^**  ^ 
suffered  in  his  Majesty's  court  of  Common  Pleas  at  Lancaster,  and  all 

the  proceedings  thereof,  shall  be  deposited  in  such  places  and  kept  by 
SQch  persons  as  his  Majesty's  justices  of  assize  for  the  county  palatine 
of  Lancaster  for  the  time  being  shall  firom  time  to  time  order  or 
direct ;  and  the  records  of  all  fines  and  common  recoveries  levied  and 
suffered  in  the  court  of  pleas  of  the  county  palatine  of  Durham,  and 
all  the  proceedings  thereof,  shall  be  deposited  m  such  places  and  kept 
by  such  persons  as  the  said  court  of  pleas  shall  from  time  to  time  order 
or  direct ;  and  in  the  meantime  the  said  records  and  proceedings  shall 
remain  in  the  same  places  respectively  where  they  are  now  deposited, 
and  be  kept  by  the  respective  persons  who  would  have  continued 
entitled  to  the  custody  thereof  if  this  act  had  not  been  passed :  and 
while  the  said  records  and  proceedings  respectively  shall  be  kept  by 
such  persons  respectively,  searches  may  be  made  and  extracts  and 
copies  obtained  as  heretofore,  and  on  paying  the  accustomed  fees ;  ^nd 
when  any  of  the  records  and  proceedings  shall,  by  the  order  of  the 
court  or  justices  having  the  control  over  the  same,  be  kept  by  any 
other  person,  then,  so  far  as  relates  to  the  records  and  proceedings  in 
the  custody  of  such  other  person,  searches  may  be  made  and  extracts 
or  copies  obtained  at  such  times  and  on  paying  such  fees  as  shall  firom 
time  to  time  be  ordered  by  the  court  or  justices  having  the  control 
over  the  same;  and  the  extracts  or  copies  so  obtained  shall  be  as 
available  in  evidence  as  they  would  have  been  if  obtained  from  the 
person  whose  duty  it  would  have  been  to  have  made  and  delivered  out 
the  same  if  this  act  had  not  been  passed. 

WARRANTIES. 

14.  And  be  it  fiirther  enacted,  That  all  warranties  of  lands  which,  Eatatet  tail,  and 
after  the  thirty-first  day  of  December,  one  thousand  eight  hundred  S;S!S„**f  SJJi, 
and  thirty-three,  shall  be  made  or  entered  into  by  any  tenant  in  tail  barraUe  by  ivar* 

H  H  2  «"«n»y- 
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thereof  shall  be  absolutely  void  against  the  issue  in  tail,  and  all  penona 
whose  estates  are  to  take  effect  after  the  determination  or  in  defeasance 
of  the  estate  tail. 

TENANTS  IN  TAIL. 

General  enabling  Clause, 

Power,  after  the  15.  And  be  it  further  enacted,  That  after  the  thirty-firBt  day  of 
to  ditpoM  o/l«£i  I^ecember,  one  thousand  eight  hundred  and  thirty-three^  every  actual 
enuiied  in  foe  tenant  in  tail,  whether  in  possession,  remainder,  contingency  or  other- 
simple  or  for^^  yinset  shall  have  lull  power  to  dispose  of  for  an  estate  in  fee  simple 
the  righuorcer*-'  absolute,  or  for  any  less  estate,  the  lands  entailed,  as  against  all  per- 
uia  peraoD*.  sons  claiming  the  lands  entailed  by  force  of  any  estate  toil  which  snail 

be  vested  in  or  might  be  claimed  by,  or  which  but  for  some  previous 
act  would  have  been  vested  in  or  might  have  been  claimed  by,  the 
person  making  the  disposition,  at  the  time  of  liis  making  the  same,  and 
also  as  against  all  persons,  including  the  king's  most  excellent  ma- 
jesty, his  heirs  and  successors,  whose  estates  are  to  take  effect  after  the 
determination  or  in  defeasance  of  any  such  estate  tail ;  saving  always 
the  rights  of  all  persons  in  respect  of  estates  prior  to  the  estate  tail  in 
respect  of  which  such  disposition  shall  be  made,  and  the  rights  of  all 
other  persons,  except  those  against  whom  such  disposition  is  by  this 
act  authorized  to  be  made. 

Ex  provUione  virij  Sfc. — Restraining  Clause. 

Power  of  di«po»i.  16.  Provided  always,  and  be  it  further  enacted,  That  where,  under 
'*«"  "i»ed\f*  ^^^  settlement  made  before  the  passing  of  this  act,  any  woman  shall 
wrao^D  tenants  in  ^  tenant  in  tail  of  lands  within  the  provisions  of  an  act  passed  in  the 
tail  ex  proviilone  eleventh  year  of  the  reign  of  his  Mnesty  King  Henry  the  Seventh, 
?M?«<ipt  wifh  intituled,  "  Certain  AUenations  made  by  the  Wife  of  the  Lands  of  her 
aMco't.  deceased  Husband  shall  be  void,"  the  power  of  disposition  hereinbefore 

contained  as  to  such  lands  shall  not  be  exercised  by  her  except  with 
such  assent  as,  if  this  act  had  not  been  passed,  would,  under  the  provi- 
sions of  the  said  act  of  King  Henry  the  Seventh,  have  rendered  valid 
a  fine  or  common  recovery  levied  or  suffered  by  her  of  such  lands. 

Repeal  of  II  Hen.  7,  c.  20. 

Except  at  to  lands       17.  Provided  always,  and  be  it  further  enacted.  That,  except  as  to 

forTthirSlet'/'hr  ^^^  comprised  in  any  settlement  made  before  the  passing  of  tliis  act, 

act  11  H.  r/c.so,  the  said  act  of  the  eleventh  year  of  the  reign  of  his  Majesty  King 

repealed.  Henry  the  Seventh  shall  be  and  the  same  is  hereby  repealed. 

Reversion  in  Crown, — Restraining  Clause, 

The  power  of  dis.  18.  Provided  always,  and  be  it  ftirther  enacted.  That  the  power  of 
wtend"  o  eeruin  disposition  hereinbefore  contained  shall  not  extend  to  tenants  of  estates 
tenants  in  uii.       tail  who,  by  an  act  passed  in  the  thirty -fourth  and  thirty-fifth  years  of 

the  reign  of  his  Majesty  King  Henry  the  Eifhth,  intituled,  **  An  Act 
to  embar  feigned  Recovery  of  Lands  wherein  the  Kin^  is  in  Reversion," 
or  by  any  other  act,  are  restrained  from  barring  their  estates  tail,  or  to 
tenants  in  tail  after  possibility  of  issue  extinct. 
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TENANTS  IN  TAIL — (cOIltillUed.) 

Base  Fees* — Enabling  Clause,  * 

19.  And  be  it  further  enacted,  That  after  the  thirty-first  day  of  Power  After  the 
December,  one  thousand  eight  hundred  and  thirty-three,  in  every  case  ■'•*  **'  ^**^^^**'* 
in  which  an  estate  tail  in  any  lands  shall  have  been  barred  and  con-  r^?  'livinK  tbe 
verted  into  a  base  fee,  either  before  or  on  or  after  that  day,  the  person  risbts  or  ceiuin 
who  if  such  estate  tail  had  not  been  barred,  would  have  been  actual  P*'^*''* 
tenant  in  tail  of  the  same  lands,  shall  have  full  poft  er  to  dispose  of  such 

lands  as  against  all  persons,  including  the  king's  most  excellent  ma- 
jesty, his  heirs  and  successors,  whose  estates  are  to  take  effect  after  the 
determination  or  in  defeasance  of  the  base  fee  into  which  the  estate 
tail  shall  have  been  converted,  so  as  to  enlarge  the  base  fee  into  a  fee 
simple  absolute;  saving  always  the  riehts  of  all  persons  in  respect  of 
estates  prior  to  the  estate  tail  which  »iall  have  been  convertea  into  a 
base  fee,  and  the  rights  of  all  other  persons,  except  those  against  whom 
such  disposition  is  by  tlus  act  authorized  to  be  made. 

Heirs  expectanU-^'Restraining  Clause. 

20.  Provided  always,  and  be  it  further  enacted.  That  nothing  in  this  Imoc  inheritable 
act  contained  shall  enable  any  person  to  dispose  of  any  lands  entailed  ^  enabiwi  to  bar 
in  respect  of  any  expectant  interest  which  he  may  have  as  issue  inhe-  ^^^^ 

ritable  to  any  estate  tail  therein. 

Dispositions  for  a  limited  purpose. 

21 .  Provided  always,  and  be  it  further  enacted,  That  if  a  tenant  in  EKtent  of  the 
tail  of  lands  shall  make  a  disposition  of  the  same  under  this  act,  by  rtelianMn^^ti^^y 
way  of  mortgage,  or  for  any  other  limited  purpose,  then  and  in  such  way  of  moripse, 
case  such  disposition  shall,  to  the  extent  of  the  estate  thereby  created,  J"*  'i?[?"^'  ^^^'^ 
be  an  ab^lute  bar  in  equity  as  well  as  at  law  to  all  persons  as  against    "**'     porpoie. 
whom  such  disposition  is  by  this  act  authorized  to  oe  made,  notwith- 
standing any  intention  to  the  contrary  may  be  expressed  or  implied  in 

the  deed  by  which  the  disposition  may  be  effected:  provided  always, 
that  if  the  estate  created  by  such  disposition  shall  be  only  an  estate 
pour  autre  vie,*  or  for  years  absolute  or  determinable,  or  if,  by  a  dbpo- 
sition  under  this  act  by  a  tenant  in  tail  of  lands,  an  interest,  charge, 
lien  or  incumbrance  shall  be  created  without  a  term  of  years  absolute 
or  determinable,  or  any  greater  estate,  for  securing  or  raising  the 
same,  then  such  disposition  shall  in  equity  be  a  bar  only  so  far  as  may 
be  necessary  to  give  full  effect  to  the  mortgage,  or  to  such  other 
limited  purpose,  or  to  such  interest,  lien,  chaxge  or  incumbrance,  not- 
withstanding any  intention  to  the  contrary  may  be  expressed  or  implied 
in  the  deed  by  which  the  disposition  may  be  dBfected. 

Protectorship — instituted, 

22.  And  be  it  further  enacted.  That  if  at  the  time  when  there  shall  ]"»•  «^«J|  <»J^^J^ 
be  a  tenant  in  tail  of  lands  under  a  settlement,  there  shall  be  sub-  nndwA  ItSiuatnt 
sisting  in  the  same  lands  or  any  of  them,  under  the  same  settlement,  prior  to  the  estate 
any  estate  for  years  determinable  on  the  dropping  of  a  life  or  lives,  or  IJJ* Ji^eot **io*be* 
any  greater  estate  (not  being  an  estate  for  years),  prior  to  the  estate  the  protector  of 

tlie  settlement. 


470 


3  &  4  Will.  4,  c.  74. 


tail,  then  the  person  who  shall  be  the  owner  of  the  prior  estate,  or  the 
first  of  siich  prior  estates  if  more  than  one,  then  snbsisting  under  the 
same  settlement,  or  who  would  have  been  so  if  no  absolute  dispontion 
thereof  had  been  made,  (the  first  of  such  prior  estates,  if  more  than 
one,  beine  for  all  the  purposes  of  this  act  deemed  the  prior  estate,) 
shall  be  the  protector  of  the  settlement  so  far  as  regards  the  lands  in 
which  such  prior  estate  shall  be  subsisting,  and  shaU  for  all  the  pur- 
poses of  this  act  be  deemed  the  owner  of  such  prior  estate,  althoogh 
the  same  may  have  been  charged  or  incumbered  either  by  the  owner 
thereof  or  by  the  settlor,  or  otherwise  howsoever,  and  although  the 
whole  of  the  rents  and  profits  be  exhausted  or  requhred  for  the  payment 
of  the  charges  and  incumbrances  on  such  prior  estate,  and  although 
such  prior  estate  may  have  been  absolutely  disposed  of  by  the  owner 
thereof,  or  by  or  in  consequence  of  the  bankruptcy  or  insolvency  of 
such  owner,  or  by  any  other  act  or  defiiult  of  sucn  owner;  and  that  an 
estate  by  the  curtesy,  in  respect  of  the  estate  taU,  or  of  any  prior  estate 
created  by  the  same  settlement,  shall  be  deemed  a  prior  estate  under 
the  same  settlement  within  the  meanuig  of  this  clause :  and  tliat  an 
estate  by  way  of  resulting  use  or  trust  to  or  for  the  settlor  shall  be 
deemed  an  estate  imder  the  same  settlement  within  the  meaning  of 
this  clause. 

TENANTS  IN  TAIL — (COUtinUed.) 

Protectorship —  Undivided  Shares. 

Kacb  of  iwo  or  23.  Provided  always,  and  be  it  further  enacted,  That  where  two  or 

prior  etuirio^be  ™^^^  persons  shall  be  owners,  under  a  settlement  within  tlie  meaning 
the  aoic  prutector  of  this  act,  of  a  prior  estate,  the  sole  owner  of  which  estate,  if  there 
■■  *"  **'■  •h*re,      iiad  i^een  only  one,  would  in  respect  thereof  have  been  the  protector 

of  such  settlement,  each  of  such  persons,  in  respect  of  such  undivided 
share  as  he  could  dispose  of,  shall  for  all  the  purposes  of  this  act  be 
deemed  the  owner  of  a  prior  estate,  and  shall,  in  exclusion  of  the  other 
or  others  of  them,  be  the  sole  protector  of  such  settlement  to  the  extent 
of  such  undivided  share. 


Proleclorship — Married  Women, 

Where  i  married  24.  Provided  always,  and  be  it  fiirther  enacted.  That  where  a 
JTSrprSwtor!"  married  woman  would  if  single,  be  the  protector  of  a  settlement  in 
«ttd  where  she  ami  respect  of  a  prior  estate,  which  is  not  tnereby  settled,  or  agreed  or 
her  bnsbaiid  to-  directed  to  be  settled,  to  her  separate  use,  she  and  her  husband  to- 
gether shall  in  respect  of  such  estate  be  the  protector  of  such  settle- 
ment, and  shall  be  deemed  one  owner ;  but  if  such  prior  estate  ahall 
by  such*  settlement  have  been  settled,  or  agreed  or  directed  to  be 
settled  to  her  separate  use,  then  and  in  such  case  she  alone  shall  in 
respect  of  such  estate  be  the  protector  of  such  settlement. 


geiher  thall  be 
protector. 


As  to  eifatea  eon- 
firmed  or  restored 
by  icttlcnieiit. 


Protectorship — Estates  restored  or  confirmed. 

25.  Provided  always,  and  be  it  further  enacted.  That,  except  in 
the  case  of  a  lease  hereinafter  provided  for,  where  an  estate  shall  be 
limited  by  a  settlement  by  way  of  confirmation,  or  where  the  settle- 
ment shall,  merely  liave  the  efiect  of  restoring  an  estate,  in  either  of 
those  cases  sQch  estate  shall  for  the  purposes  of  this  act,  so  far  as 
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regards  the  protector  of  the  settlement,  be  deemed  an  estate  subsist- 
ing under  such  settlement. 

TENANTS  IN  TAIL — (continued.) 
Protectorship —  Lexsee$  under  Settlements  exciuded. 

26.  Provided  always,  and  be  it  further  enacted,  That  where  a  lease  A«  to  leases  at 
at  a  rent  shall  be  created  or  confirmed  by  a  settlement,  the  person  in  2uie*IIinr*  **^ 
whose  favour  such  lease  shall  be  created  or  confirmed,  shall  not  in 

respect  thereof  be  the  protector  of  such  settlement. 

Protectorship — Dowresses,  4*^ .  excluded, 

27.  Provided  always,  and  be  it  further  enacted,  That  no  woman  No  ttDant  in 

in  respect  of  her  dower,  and  (except  in  the  case  hereinafter  provided  cnior'aflT^to  bV" 
for  or  of  a  bare  trustee  under  a  settlement  made  on  or  before  the.  protector,*  except 
thirty-first  day  of  December,  one  thousand  eight  hundred  and  thirty-  '"  tliec»«  of  • 
tliree,)  no  bare  trustee,  heir,  executor,*  administrator  or  assign,  in  **"*  »"•*««• 
respect  of  any  estate  taken  by  him  as  such  bare  trustee,  heir,  exe- 
cutor, administrator  or  assign,  shall  be  the  protector  of  a  setUement 

Protectorship — In  Cases  of  Exclusion, 

28.  Provided  always,  and  be  it  further  enacted,  That  where  under  Who  shall  be  the 
any  settlement  there  shall  be  more  than  one  estate  prior  to  an  estate  P»'o<«c»®'  ^Vlwe 
tail,  and  the  person  who  shall  be  the  owner  within  the  meaning  of  prior  eTuie  skUl, 
this  act  of  any  such  prior  estate,  in  respect  of  which  bwt  for  the  two  by  the  two  last 
last  preceding  clauses,  or  either  of  them,  he  would  have  been  the  eluded*'  ^  ** 
protector  of  the  settlement,  shall  by  virtue  of  such  clauses,  or  either 

of  them,  be  excluded  from  being  the  protector,  then  and  in  such  case 
the  person  (if  any)  who  if  such  estate  did  not  exist  would  be  the 
protector  of  the  settlement  shall  be  such  protector. 

Protectorship — Tenant  to  Pracipe. 

29.  Provided  always,  and  be  it  further  enacted.  That  where  already,  Whervi  in  the 
or  on  or  before  the  thirty-first  day  of  December,  one  thousand  eight  '^^J'^'^J^^iJ  *',?" 
hundred  and  thirty -three,  an  estate  under  a  settlement  shall  have  been  jist  Dec.  isss, 
disposed  of  either  absolutely  or  otherwise,  and  either  for  valuable  the  person  to . 
conaderation  or  not,  the  person  who  iu  respect  of  such  estate  would,  SlJhe  wilt*©'"' 
if  this  act  had  not  been  passed,  have  been  the  pro{>er  person  to  have  emrv  in  a  recovery 
made  the  tenant  to  the  writ  of  entr3r  or  other  writ  for  suffering  a  J^*J™  ^***  ^"^ 
common  recovery  of  the  lands  entaUed  by  such  settlement,  shall, 
during  the  continuance  of  the  estate  which  conferred  the  right  to 
make  the  tenant  to  such  writ  of  entry  or  other  writ,  be  the  protector 
of  such  settlement. 


\ 


Protectorship — Tenant  to  Pracipe. 

30.  Provided  always,  and  be  it  further  enacted.  That  where  any  Where,  In  the  case 
person  having  either  already,  or  on  or  before  the  thirty-first  day  of  Jf  1  ^everKn  on 
December,  one  thousand  eight  hundred  and  thirty-three,  either  for  or  before  the  sist 
valuable  consideration  or  not,  disposed  of,  either  absolutely  or  other-  Jir^",J^,^^Sk?* 


} 
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tenant  to  the  wise,  a  remainder  or  reversion  in  fee  in  any  lands,  or  created  anv 
recovery"  hall  be  ®8tate  out  of  such  remainder  or  reversion,  would  under  this  act,  if 
the  protector,  this  clause  had  not  been  inserted,  have  been  the  protector  of  the  set- 
tlement by  which  the  lands  were  entailed  in  which  such  remainder  or 
reversion  may  be  subsisting,  and  thereby  be  enabled  to  concur  in  the 
barrinff  of  such  remainder  or  reversion,  which  he  could  not  have  done 
if  he  had  not  become  such  protector,  then  and  in  every  such  case  the 
person  who,  if  this  act  had  not  been  passed,  would  have  been  the 
proper  person  to  have  made  the  tenant  to  the  writ  of  entry  or  other 
writ  for  suffering  a  common  recovery  of  such  lands,  shall,  during  the 
continuance  of  the  estate  which  conferred  the  right  to  make  the 
tenant  to  such  writ  of  entry  or  other  writ,  be  the  protector  of  such 
settlement. 

TENANTS  IN  TAIL — (continucd.) 

Protectorship —  Bare  Trustee, 

Where  a  bare  31.   Provided  always,  and  be  it  further  enacted.   That  where, 

trnstee  nnder  a  under  any  settlement  of  lands  made  before  the  passing  of  this  act, 
befurrrhe  piu»ia%  ^®  pcrson  who,  if  this  act  had  not  been  passed,  would  have  been  the 
or  Ibis  act  thaii  be  proper  person  to  make  the  tenant  to  the  writ  of  entry  or  other 
the  protector.        ^^^  £^^  Buffering  a  common  recovery  of  such  lands  for  the  purpose  of 

barring  any  estate  tail  or  other  estate  under  such  settlement,  shall  be 
a  bare  trustee,  such  trustee  shall,  during  the  continuance  of  the  estate 
conferring  on  him  the  right  to  make  the  tenant  to  such  writ  of  entry 
or  other  writ,  be  the  protector  of  such  settlement 

Protectorship — Power  to  appoint  Protector. 

Power  10  any  32.  Provided  always,  and  be  it  further  enacted.  That  it  shall  be 

5e  prore'ior?'"'    lawful  for  any  settlor  entailing  lands  to  appoint,  by  the  settlement  by 

which  the  lands  shall  be  entailed,  any  number  of  persons  in  esse,  not 
exceeding  three,  and  not  being  aliens,  to  be  protector  of  the  settle- 
ment in  lieu  of  the  person  who  would  have  been  the  protector  if  this 
clause  had  not  been  inserted,  and  either  for  the  whole  or  any  part  of 
the  period  for  which  such  person  might  have  continued  protector,  and 
by  means  of  a  power  to  be  inserted  in  such  settlement  to  perpetuate 
during  the  whole  or  any  part  of  such  period  the  protectorship  of  the 
settlement  in  any  one  person  or  number  of  persons  in  esse,  and  not 
being  an  alien  or  aliens,  whom  the  donee  of  the  power  shall  think 
proper  by  deed  to  appoint  protector  of  the  settlement  in  the  place  of 
any  one  person  or  number  of  persons  who  shall  die  or  shall  by  deed 
relinquish  his  or  their  office  of  protector ;  and  the  person  or  persons 
so  appointed  shall,  iu  case  of  there  being  no  other  person  then 
protector  of  the  settlement,  be  the  protector,  and  shall,  in  case  of 
there  being  any  other  person  then  protector  of  the  settlement,  be 
protector  jointly  with  such  other  person :  provided  nevertheless,  that 
by  virtue  or  means  of  any  such  appointment,  the  number  of  the 
persons  to  compose  the  protector  shall  never  exceed  three:  provided 
nirther  nevertheless,  that  every  deed  by  which  a  protector  shall  be 
appointed  under  a  power  in  a  settlement,  and  every  deed  by  which  a 
protector  shall  relinquish  his  office,  shall  be  void  unless  inroUed  in  his 
Majesty's  High  Court  of  Chancery  within  six  calendar  months  after  the 
execution  thereof :  provided  further  neverthdeas,  that  the  person  who 
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but  for  this  clause  would  have  been  sole  protector  of  the  settlement, 
may  be  one  of  the  persons  to  be  appomted  protector  under  tliis 
clause,  if  the  settlor  shall  think  fit,  ana  shall,  unless  otherwise  direct- 
ed by  the  settlor,  act  as  sole  protector  if  the  other  persons  constituting 
the  protector  shall  have  ceased  to  be  so  by  death  or  relinquishment  of 
the  office  by  deed,  and  no  other  person  shall  have  been  appointed  in 
their  place. 

TENANTS  IN  TAIL (contlUUed.) 

Protectorship — Lunatic,  S^c, 

33.  Provided  always,  and  be  it  further  enacted,  That  if  any  per-  incMrsorionacy, 
son,  protector  of  a  settlement,  shall  be  lunatic,  idiot,  or  of  unsound  Jjjnil^w  Loni 
mind,  and  whether  he  shall  have  been  found  such  by  inquisition  or  not.  Keeper,  or  Lord* 
then  the  Lord  High  Chancellor  of  Great  Britain,  or  the  Lord  Keeper  Commiwioner*,  or 
or  the  Lords  Commissioners  for  the  custody  of  the  great  seal  of  elitrnMed'wi'h 
Great  Britain  for  the  time  being,  or  other  the  person  or  persons  for  innMtics,  or  in 
the  time  being  entrusted  by  the  King's  sign  manual  with  the  care  and  ^J^y'^c!'^  **' 
commitment  of  the  custody  of  the  persons  and  estates  of  persons  CoanorciVinrery 
found  lunatic,  idiot,  and  of  unsound  mind,  shall  be  the  protector  of  ^**  ^^  "*®  protec- 
euch  settlement  in  lieu  of  the  person  who  shall  be  such  lunatic  or   ^' 

idiot  or  of  imsound  mind  as  aforesaid ;  or  if  any  person,  protector  of 
a  settlement,  shall  be  convicted  of  treason  or  felony,  or  if  any  person, 
not  being  the  owner  of  a  prior  estate  under  a  settlement,  shall  be 
protector  of  such  settlement,  and  shall  be  an  infant,  or  if  it  shall  be 
uncertain  whether  such  last-mentioned  person  be  living  or  dead,  then 
his  Majesty's  High  Court  of  Chancery  shall  be  the  protector  of  such 
settlement  in  lieu  of  the  person  who  shall  be  an  infant,  or  whose 
existence  cannot  be  ascertained  as  aforesaid ;  or  if  any  settlor  en- 
tailing lands  shall  in  the  settlement  by  which  the  lands  shall  be 
entailed  declare  that  the  person  who  as  owner  of  a  prior  estate  under 
such  settlement  would  be  entitled  to  be  protector  of  the  settlement 
shall  not  be  such  protector,  and  shall  not  appoint  any  person  to  be 
protector  in  his  stead,  then  the  said  Court  of  Chancery  shall,  as  to 
the  lands  in  which  such  prior  estate  shall  be  subsisting,  be  the  pro- 
tector of  the  settlement  during  the  continuance  of  such  estate;  or  if 
in  any  other  case  where  there  shall  be  subsisting  under  a  settlement 
an  estate  prior  to  an  estate  tail  under  the  same  settlement,  and  such 
prior  estate  shall  be  sufficient  to  qualify  the  owner  thereof  to  be  pro- 
tector of  tbe  settlement,  and  there  shall  happen  at  any  time  to  be  no 
protector  of  the  settlement  as  to  the  lands  in  which  the  prior  estate 
shall  be  subsisting,  the  said  Court  of  Chancery  shall,  while  there  shall 
be  no  such  protector,  and  the  prior  estate  shall  be  subsisting,  be  the 
protector  of  the  settlement  as  to  such  lands. 

Tenant  in  tail  and  Protector — Restraining  Clause, 

34.  Provided  always,  and  be  it  further  enacted.  That  if  at  the  Where  there  i§  m 
time  when  any  person,  actual  tenant  in  tail  of  lands  under  a  settle-  P'otecioft  hu  con- 
ment,  but  not  entitled  to  the  remainder  or  reversion  in  fee  immedi-  ^biean acnial 
ately  expectant  on  the  determination  of  his  estate  tail,  shall  be  tenant  in  tail  to 
desirous  of  making  under  this  act  a  disposition  of  the  lands  entailed,  ^^^  uJlJilYhi 
there  shall  be  a  protector  of  such  settlement,  then  and  in  every  such  fee. 
case  the  consent  of  such  protector  shall  be  requisite  to  enable  such 
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actual  tenant  in  tail  to  dispose  of  the  lands  entailed  to  die  lull  extetit 
to  which  he  is  hereinbefore  authorized  to  dispose  of  the  same ;  but 
such  actual  tenant  in  tail  may,  without  such  consent,  make  a  dispo- 
sition under  this  act  of  the  lands  entailed,  which  shall  be  good  against 
all  persons  who,  by  force  of  any  estate  tail  which  shall  be  vested  in 
or  might  be  claimed  by,  or  which  but  for  some  previous  act  or  default 
would  have  been  vested  in  or  might  have  been  claimed  by,  the  per- 
son making  the  di^iosition  at  the  time  of  his  making  the  same,  ukaU 
claim  the  lands  entailed. 

TENANTS  IN  TAIL — (oontinued.) 

Owner  tsf  fiajc  Fee  and  Ptviecior-^Restrainifig  Ciattte. 

Where  a  bate  fee,      35.  Provided  alwajTs,  and  be  it  fiirther  enacted,  That  where  an 
hAtcommt^MT'     c«***«  ^^  •^®^'  ^^*  heexi  converted  into  a  b^se  fee,  in  such  case,  so 
qaiaiie  to  Ike  ev<T-  loug  as  there  shall  be  a  protector  of  the  settlement  by  which  the 
cUia^  oTa  puwer    estate  tail  was  created,  the  consent  of  such  protector  shall  be  requisite 
l**^^**^"*        to  enable  the  person  who  would  hare  been  tenant  of  the  estate  tail  if 
the  same  had  not  been  barred  to  exercise,  as  to  the  lands  in  respect 
of  which  there  shall  be  such  protector,  the  power  of  disposition  here- 
inbefore contained. 


Protector — kU  IrreqfomibilUj^,  4*c- 


Thc  protector  to 
be  •■bject  to  no 
control  In  tJie 
ekcrelac  of  bli 


36.  And  be  it  further  enacted,  That  any  device,  shift  or  contriv- 
ance by  which  it  shaD  be  attempted  to  control  the  protector  of  a  set- 
tlement in  giving  his  consent,  or  to  prevent  him  in  any  way  from 
power  of  content-  using  his  amolutc  discretion  in  regara  to  his  consent,  and  also  any 
'***  agreement  entered  into  by  the  protector  of  a  settlement  to  widihold 

his  consent,  shall  be  void ;  and  that  the  protector  of  a  settlement  shall 
not  be  deemed  to  be  a  trustee  in  respect  of  his  power  of  consent ; 
and  a  court  of  equity  shall  not  control  or  interfere  to  restrain  the 
exercise  of  his  power  of  consent,  nor  treat  his  giving  consent  as  a 
breach  of  trust. 

Protectorship — Exclusion  o^  Equity. 

Certain  rules  uT  37.  Provided  alwavs,  and  be  it  further  enacted.  That  the  rules  of 
pfy^betv^eeiTpro-  ^^^fy  ^  relation  to  dealings  and  transactions  between  the  donee  of  a 
tectorand  a  tenant  power  and  any  object  of  the  power  in  whose  favour  the  same  may  be 
in  tall  ander  tbe  exercised,  shiUl  not  be  held  to  apply  to  dealings  and  transactions  be- 
tween the  protector  of  a  settlement  and  a  tenant  in  tail  under  the 
same  settlement,  upon  the  occasion  of  the  protector  giving  his  con- 
sent to  a  disposition  by  a  tenant  in  tail  under  this  act. 


Mme. 


A  voidable  ealatc 
by  a  tenant  In 
tail,  in  Aivoar  of 
a  parcbaser,  con- 
firmed by  a  inb- 
•eqaent  dlapoil- 
lion  or  such  tenant 
in  tail  under  tbit 
act,  bat  not 


Confirmation  of  voidable  Estates. 

38.  Provided  always,  and  be  it  further  enacted,  That  when  a  te- 
nant in  tail  of  lands  under  a  settlement  shall  have  already  created  or 
shall  hereafter  create  in  such  lands,  or  any  of  them,  a  voidable  estate 
in  favour  of  a  purchaser  for  valuable  consideration,  and  shall  after- 
wards under  tnis  act,  by  any  assurance  other  than  a  lease  not  re- 
quiring iurolment,  make  a  disposition  of  the  lands  in  which  such 
v<HdalMe  estate  shall .  be  created,  or  any  of  them,  such  disposition, 
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whatever  its  object  may  be,  and  whatever  may  be  the  extent  of  the  agftintt  a  par. 
estate  intended  to  be  thereby  created,  shall,  if  made  by  the  tenant  in  ^'^  wiihoot 
tail  with  the  consent  of  the  protector  (if  any)  of  the  settlement,  or  by 
the  tenant  in  tail  alone,  if  there  shall  be  no  such  protector,  have  the 
effect  of  confirming  such  voidable  estate  in  the  lanas  thereby  disposed 
of  to  its  lull  extent  as  against  all  persons  except  those  whose  rights 
are  saved  by  this  act ;  but  if  at  the  time  of  making  the  disposition 
there  shall  be  a  protector  of  the  settlement,  and  such  protector  shall 
not  consent  to  the  disposition,  and  the  tenant  in  tail  shall  not  without 
such  consent  be  capable  under  this  act  of  confirming  the  voidable  es- 
tate to  its  full  extent,  then  and  in  such  case  such  disposition  shall  have 
the  effect  of  confirming  such  voidable  estates  so  far  as  such  tenant  in 
tail  would  then  be  capable  under  this  act  of  confirming  the  same 
without  such  consent:  provided  always,  that  if  such  disposition  shall 
be  made  to  a  purchaser  for  valuable  consideration,  who  snail  not  have 
express  notice  of  the  voidable  estate,  then  and  in  such  case  the  void- 
able estate  shall  not  be  confirmed  as  against  such  purchaser  and  the 
persons  claiming  under  him. 

TENANTS  IN  TAIL (cOUtinued.) 

Base  Fees — Enlargement  of. 

39.  And  be  it  further  enacted.  That  if  a  base  fee  in  any  lands,  and  Bate  feet,  when 
the  remainder  or  reversion  in  fee  in  the  same  lands,  shall  at  the  time  ","11,^^1^*^©^* 
of  passing  this  act,  or  at  any  time  afterwards,  be  united  in  the  same  veniont,  en. 
person,  and  at  any  time  after  the  passing  of  this  act  there  shall  be  no  *^f^  *"***!?  "' 
mtermediate  estate  between  the  base  fee  and  the  remainder  or  rever-  ^  "*  ™*^'^    * 
version,  then  and  in  such  case  the  base  fee  shall  not  merge,  but  shall 

be  ipso  facto  enlarged  into  as  large  an  estate  as  the  tenant  in  tail, 
vrith  the  consent  of  the  protector,  if  any,  might  have  created  by  any 
disposition  under  this  act  if  such  remainder  or  reversion  had  been 
vested  in  any  other  person. 

Mode  of  Assurance — General  stibstUtUion  Clause, 

40.  And  be  it  further  enacted.  That  every  disposition  of  lands  under  Ttfuant  in  tail  to 
this  act  by  a  tenant  in  tail  thereof  shall  be  effected  by  some  one  of  the  ?"^l*d*!S?""i# 
assurances  (not  being  a  will)  by  which  such  tenant  in  tail  could  have  gJiLd^in  re«,1?ut 
made  the  disposition  if  his  estate  were  an  estate  at  law  in  fee  simple  not  by  wui  or 
absolute :    provided  nevertheless,  that  no  disposition  by  a  tenant  in  ^SSrlpiei  woman 
tail  shall  be  of  any  force  either  at  law  or  in  equity,  imder  this  act,  un-  with  herbaiband's 
less  made  or  evidenced  by  deed ;  and  that  no  disposition  by  a  tenant  concurrence. 

in  tail  resting  only  in  contract  either  express  or  implied,  or  otherwise, 
and  whether  supported  by  a  valuable  or  meritorious  consideration  or 
not,  shall  be  of  any  force  at  law  or  in  equity  under  this  act,  notwith- 
standing such  disposition  shall  be  made  or  evidenced  by  deed ;  and  if 
the  tenant  in  tail  making  the  disposition  shall  be  a  married  woman, 
the  concurrence  of  her  husband  shall  be  necessary  to  give  effect  to 
the  same ;  and  any  deed  which  may  be  executed  by  her  for  effecting 
the  disposition  shall  be  acknowledged  by  her  as  hereinafter  directed. 
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Every  a«anince 
by  a  tenant  In 
tafl,  except  a 
lease  not  exceed- 
ing twenty*one 
yean  at  a  rack 
rent,  or  not  leM 
than  fiTe>aixtbs  of 
a  rack  rent,  to  be 
inoperative  an- 
leu  inrolled  In 
Chancery  within 
six  months. 


Consent  of  the 
protector  to  be 
given  by  the 
same  aasarance 
or  by  a  distinct 
deed. 


It  by  distinct 
deed,  to  be  con- 
sidered anqaall- 
fled,  unless  he 
refer  to  the  assui^ 
ance. 


Protector  not  to 
revoke  his  con- 
sent. 


A  married  woman 
protector  to  con- 
sent as  a  feme 
sole. 


TENANTS  IN  TAIL (contitlUed.) 

InrolmerU  of  Assurance. 

41.  Provided  always,  and  be  it  further  enacted,  That  no  assurance 
by  which  any  disposition  of  lands  shall  be  effected  under  this  act  by  a 
tenant  in  tail  thereof  (except  a  lease  for  any  term  not  exceeding 
twenty-one  years,  to  commence  from  the  date  of  such  lease,  or  from 
any  time  not  exceeding  twelve  calendar  months  from  the  date  of  such 
lease,  where  a  rent  shall  be  thereby  reserved,  which,  at  the  time  of 
granting  such  lease,  shall  be  a  rack  rent,  or  not  less  than  five-sixth 
parts  of  a  rack  rent),  shall  have  any  operation  under  tlus  act,  unless 
It  be  inrolled  in  his  Majesty's  High  Court  of  Chancery  within  six 
calendar  months  afler  the  execution  thereof;  and  if  the  assurance  by 
which  any  disposition  of  lands  shall  be  effected  under  this  act  shall  be 
a  bargain  and  sale,  such  assurance,  although  not  inrolled  within  the 
time  prescribed  by  the  act  passed  in  the  twenty-seventh  year  of  the 
reign  of  his  Majesty  King  Henry  the  Eighth,  intituled  **  For  Inrolment 
of  Bargains  and  Sales,"  shall,  if  inrolled  in  the  said  Court  of  Chan- 
cery within  the  time  prescribed  by  this  clause,  be  as  good  and  valid  as 
the  same  would  have  been  if  the  same  hod  been  inrolled  in  the  said 
court  within  the  time  prescribed  by  the  said  act  of  Hemy  the  £ighth. 

Protectorship — Mode  of  Consents 

42.  And  be  it  further  enacted.  That  the  consent  of  the  protector 
of  a  settlement  to  the  disposition  under  this  act  of  a  tenant  in  tail 
shall  be  given  either  by  the  same  assurance  by  which  the  disposition 
shall  be  effected,  or  by  a  deed  distinct  from  the  assurance,  and  to  be 
executed  either  on  or  at  any  time  before  the  day  on  which  the  assat- 
ance  shall  be  made,  otherwise  the  consent  shall  be  void. 

Protectorship — Consent  by  distinct  Deed. 

43.  And  be  it  further  enacted,  That  if  the  protector  of  a  settlement 
shall,  by  a  distinct  deed,  give  his  consent  to  the  disposition  of  a  te- 
nant in  tail,  it  shall  be  considered  that  such  protector  has  given  an 
absolute  and  unqualified  consent,  unless  in  such  deed  he  shall  refer 
to  the  particular  assurance  by  which  the  disposition  shall  be  effected, 
and  shall  confine  his  consent  to  the  disposition  thereby  made. 

Protectorship — Consent  irrevocable, 

44.  And  be  it  further  enacted.  That  it  shall  not  be  lawful  for  the 
protector  of  a  settlement,  who,  under  this  act,  shall  have  given  his 
consent  to  the  disposition  of  a  tenant  in  tail,  to  revoke  such  consent. 

Protectorship — Consent  of  Married  Women. 

45.  And  be  it  further  enacted,  That  any  married  woman,  being 
either  alone  or  jointly  with  her  husband  protector  of  a  settlemeut, 
may  under  this  act,  m  the  same  manner  as  if  she  were  a  feme  sole, 
give  her  consent  to  the  disposition  of  a  tenant  in  tail. 
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TENANTS  IN  TAIL — (continued.) 
Protectonhip — Inrolment  of  distinct  Deed, 

46.  Provided  always,  and  be  it  further  enacted.  That  the  consent  Conient  of  a  pro- 
of a  protector  to  tlie  disposition  of  a  tenant  in  tail  shall,  if  given  by  a  dt^^^^void'niiicw 
deed  distinct  from  the  assurance  by  which  the  disposition  shall  be  ef-  ioroii«d  wiib  or 
fected  by  the  tenant  in  tail,  be  void,  unless  such  deed  be  inrolled  in  *>«''»'*  ^*  ■""f- 
his  Majesty's  High  Court  of  Chancery,  either  at  or  before  the  time 

when  the  assurance  shall  be  inrolled. 

Juri$dictioH  of  Equity — Exclusion  of 

47.  And  be  it  further  enacted,  That  in  cases  of  dispositions  of  Coorti  or  equity 
lands  under  this  act  by  tenants  in  tail  thereof,  and  also  in  cases  of  fi'!fi!!'ftl/^fJS!Lt 

■  t>         t  m.         ..  ^1*1  "i       pviBg  any  enect 

consents  by  protectors  of  settlements  to  dispositions  of  lands  under  to  diipositioM  by 
this  act  by  tenants  in  tail  thereof,  the  jurisdiction  of  courts  of  equity  '«"•"*•  *»  *«!*•  or 
shall  be  altogether  excluded,  either  on  the  behalf  of  a  person  claiming  tecton  or^»e?tie' 
for  a  valuable  or  meritorious  consideration,  or  not,  in  regard  to  the  mcnti,  which  in 
specific  performance  of  contracts,  and  the  supplying  of  defects  in  the  ^oaid  not'be 
execution  either  of  the  powers  of  disposition  given  by  this  act  to  tenants  eflreciuai. 
in  tail,  or  of  the  powers  of  consent  given  by  this  act  to  protectors  of 
settlements,  and  the  supplying  under  any  circumstances  of  the  want 
of  execution  of  such  powers  of  disposition  and  consent  respectively, 
and  in  r^ard  to  giving  effect  in  any  other  manner  to  any  act  or  deed 
by  a  tenant  in  tail  or  protector  of  a  settlement  which  in  a  court  of 
law  would  not  be  an  effectual  disposition  or  consent  under  this  act ; 
and  that  no  disposition  of  lands  under  tliis  act  bv  a  tenant  in  tail 
thereof  in  equity,  and  no  consent  by  a  protector  of  a  settlement  to  a 
disposition  of  lands  under  this  act  by  a  tenant  in  tail  thereof  in  equity, 
shall  be  of  any  force  unless  such  disposition  or  consent  would  in  case 
of  an  estate  tail  at  law  be  an  effectual  disposition  or  consent  under 
this  act  in  a  court  of  law. 

Protecionhip^Consent  of  Lunatic,  SfC, 

48.  Provided  always,  and  be  it  further  enacted.  That  in  every  case  Lord  Cbanceilor, 
in  which  the  Lord  High  Chancellor,  Lord  Keeper  or  Lords  Commis-  *«•  *<*  *»•*•  *^« 
sioners  for  the  custody  of  the  great  seal,  or  other  the  person  or  per-  !?disp<Mition'by 
sons  intrusted  with  the  care  and  commitment  of  the  custody  of  the  «  tenant  in  tail, 
persons  and  estates  of  nersons  found  lunatic,  idiot,  and  of  unsound  'j^^l^  m^^iT^^ 
mind,  or  his  Majesty's  High  Court  of  Chancery,  shaU  be  the  pro-  be  tboogbi  necea- 
tector  of  a  settlement,  such  Lord  High  Chancellor,  Lord  Keeper,  or  "?;» »  ■"** ''  ""y,, 

TJ/-I  ••  ^  'i-lij  i»'j     oiber  person  »hall 

Lords  Commissioners,  or  person  or  persons  so  intrusted  as  aforesaid,  i^  joint  proi ecuv, 
or  the  said  Court  of  Chancery  (as  the  case  may  be,)  while  protector  of  (he  dispoeiiion 
such  settlement,  shall,  on  the  motion  or  petition  in  a  summary  way  H^^iJhoaf  his"''^ 
by  a  tenant  in  tail  under  such  settlement,  have  fuU  power  to  consent  tent, 
to  a  disposition  under  this  act  by  such  tenant  in  tail,  and  the  dispo- 
sition to  be  made  by  such  tenant  in  tail  upon  such  motion  or  petition 
as  aforesaid  shall  be  such  as  shall  be  approved  of  by  such  Lora  High 
Chancellor,  Lord  Keeper,  or  Lords  Commissioners,  or  person  or  per- 
sons so  intrusted  as  aforesaid,  or  the  said  Court  of  Chancery  (as  the 
case  may  be) ;  and  it  shall  be  lawful  for  such  Lord  High  ChanceUor, 
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Order  of  the 
Lord  Chancellor, 
&c.  to  be  cvideiice 
of  conaenl. 


The  prcTloot 
clanses  to  apply 
to  copyhold*, 
with  certain 
▼ailatlonk 


A«  to  the  deed  of 
consent  and  the 
entry  of  it  on  the 
coon  rolls  where 
the  protector  of  a 
setilement  of 
copyholds  con- 
sents by  deed  to 
the  disposition  of 
a  tenant  in  tail. 


Lord  Keeper,  or  Lords  Commisdonen,  or  person  or  persons  so  in- 
trusted as  aforesaid)  or  the  said  Conrt  of  Chanceiy  (as  the  case  niaj 
be,)  to  make  sacb  orders  in  the  matter  as  shall  be  thought  necessary ; 
and  if  such  Lord  High  Chancellor,  Lord  Keeper,  or  Lords  Commis- 
sioners, or  person  or  persons  so  intrusted  as  aforesaid,  or  the  said 
Court  of  Chancery  (as  the  case  may  be,)  shall,  in  lieu  of  any  such 
penoD  as  aforesaid,  be  the  protector  of  a  settlement,  and  there  shall 
DC  any  other  person  protector  of  the  same  settlement  joindy  with  such 
person  as  aforesaid,  then  and  in  every  such  case  the  disposition  hv 
the  tenant  in  tail,  though  approved  of  as  aforesaid,  shall  not  be  valid, 
unless  such  other  person  being  protector  as  aforesaid  shall  consent 
thereto  in  the  manner  in  which  the  consent  of  the  protector  is  by  this 
act  re<]uired  to  be  given. 

49.  Provided  always,  and  be  it  further  enacted,  That  in  eveiy  case 
in  which  the  Lord  High  Chancellor,  Lord  Keeper,  or  Lords  Commis- 
sioners for  the  custody  of  the  great  seal,  or  other  the  person  or  persons 
intrusted  with  the  care  and  commitment  of  the  custody  of  the  persons 
and  estates  of  persons  found  lunatic,  idiot,  and  of  unsound  mind,  or 
his  Majesty's  High  Court  of  Chancery,  shall  be  the  protector  of  a 
settlement,  no  document  or  instrument,  as  evidence  of  the  consent  of 
such  protector  to  the  disposition  of  a  tenant  in  tail  under  such  settle- 
ment, shall  be  requisite  beyond  the  order  in  obedience  to  which  the 
disposition  shall  have  been  ma^e. 

TENANTS  IN  TAIL — (contiUUed.) 

Copjf  holds — Qualified  Application  of  previous  Clauses. 

50.  And  be  it  fiirther  enacted,  That  a]l  the  previous  clauses  in  this 
act,  so  far  as  circumstances  and  the  different  tenures  will  admit,  shall 
apply  to  lands  held  by  copy  of  court  roll,  except  that  a  disposition  of 
any  such  lands  under  this  act  bv  a  tenant  in  tail  thereof,  whose  estate 
shall  be  an  estate  at  law,  shall  be  made  bv  surrender,  and  except  that 
a  disposition  of  any  such  lands  under  this  act  by  a  tenant  in  tail 
thereof,  whose  estate  shall  be  merely  an  estate  in  equi^,  may  be 
made  either  by  surrender  or  by  a  deed  as  hereinafter  provided,  and 
except  so  far  as  such  clauses  are  otherwise  altered  or  varied  by  the 
clauses  hereinafter  contained. 

Copyholds — Consent  of  Protector  by  Deed, 

51.  Provided  always,  and  be  it  further  enacted,  That  if  the  consent 
of  the  protector  of  a  settlement  to  the  disposition  of  lands  held  by 
copy  of  court  roll  by  a  tenant  in  tail  thereof  shall  be  given  by  deeo, 
such  deed  shall^  either  at  or  before  the  time  when  the  surrender  shaQ 
be  made  by  which  the  disposition  shall  be  e^cted,  be  execu'ted  by 
such  protector,  and  produced  to  the  lord  of  the  manor  of  which  the 
lands  are  parcel,  or  to  his  steward,  or  to  the  deputy  of  such  steward ; 
and  the  consent  of  such  protector  shall  be  void  unless  such  deed 
shall  be  so  executed  and  produced ;  and  on  the  production  of  the 
deed,  the  ]ord,  or  steward  or  deputy  steward,  shall,  by  writing  under 
his  hand,  to  be  indorsed  on  the  deed,  acknowledge  that  the  same  was 
produced  within  the  time  limited,  and  shall  cause  such  deed,  with 
the  indorsement  thereon,  to  be  entered  on  the  court  rolls  of  the  manor ; 
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and  the  indorsementy  purportiDg  to  be  so  siEned,  shall  of  itself  be 
vrima  facie  evidence  that  the  deed  was  produced  within  the  time 
limited,  and  that  the  person  who  signed  the  indorsement  was  the  lord 
of  the  manor,  or  liis  steward,  or  the  deputy  of  such  steward ;  and 
ailcr  such  deed  shall  have  been  so  entered,  the  lord  of  the  manor  or 
his  'steward,  or  the  deputy  of  such  steward,  shall  indorse  thereon  a 
memorandum,  signed  by  him,  testifying  the  entry  of  the  same  on  the 
court  rolls. 

TENANTS  IN  TAIL — (cOUtinued.) 

Copyholds-^  Content  of  Protector  not  by  Deed. 

52.  Provided  always,  and  be  it  further  enacted,  That  if  the  consent  ^ ' <>  ^^e  conacnt 
of  the  protector  of  a  settlement  to  the  disposition  of  lands  held  by  copy  I'^tiS^M^S  **' 
of  court  roll  by  a  tenant  in  tail  thereof  shall  not  be  eiven  by  deed,  then  eopyhoidi  when 
and  in  such  case  the  consent  shall  be  given  by  3ie  protector  to  the  J^  f^*"  **y  ^'^Jjjj 
person  taking  the  surrender  by  which  the  disposition  shall  be  effected ;  oi  evideBceo7iZe 
and  if  the  surrender  shall  be  made  out  of  court,  it  shall  be  expressly  mj"®  oo  ii»«  «Mut 
stated  in  the  memorandum  of  such  surrender  that  such  consent  had  ^  ** 

been  given,  and  such  memorandum  shall  be  signed  by  the  protector; 
and  the  lord  of  the  manor  of  which  the  lands  are  parcel,  or  his 
steward,  or  the  deputy  of  such  steward,  shall  cause  the  memorandum, 
with  such  statement  therein  as  to  the  consent,  to  be  entered  on  the 
court  rolls  of  the  manor ;  and  such  memorandum  shall  be  good  evi- 
dence of  the  consent  and  of  the  surrender  therein  stated  to  be  made : 
and  the  entry  of  the  memorandum  on  the  court  rolls,  or  a  copy  of  such 
entry,  shall  be  as  available  for  the  purposes  of  evidence  as  any  other 
entry  on  the  court  rolls,  or  a  copy  thereof;  but  if  the  surrender  shall 
be  made  in  court,  the  lord  of  the  manor,  or  his  steward,  or  the  deputy 
of  such  steward,  shall  cause  an  entry  of  such  surrender,  containing  a 
statement  that  such  consent  had  been  given,  to  be  made  on  the  court 
rolls;  and  the  entry  of  such  surrender  on  the  court  rolls,  or  a  copy  of 
such  entry,  shall  be  as  available  for  the  purposes  of  evidence  as  any 
other  entry  on  the  court  rolls,  or  a  copy  thereof. 

Copyholds — Equitable  Entails. 

53.  Provided  always,  and  be  it  further  enacted.  That  a  tenant  in  P"wcr  to  eqnit- 
tail  of  lands  held  by  copy  of  court  roll,  whose  estate  sliall  be  merely  S^^py^wli  to" 
an  estate  in  equity,  shall  have  full  power  by  deed  to  dispose  of  such  diipote  or  their 
lands  under  this  act  in  the  same  manner  in  ever}'  respect  as  he  could  '*"^*  ^y  ^*^* 
have  done  if  they  had  been  of  freehold  tenure;  ana  all  the  previous 

clauses  in  this  act  shall,  so  &r  as  circumstances  will  admit,  apply  to 
the  lands  in  respect  of  which  any  such  equitable  tenant  in  tail  shall 
avail  himself  of  this  present  clause ;  and  the  deed  by  which  the  dispo- 
sition shall  be  effected  shall  be  entered  on  the  coifrt  rolls  of  tlie  manor 
of  which  the  lands  thereby  disposed  of  may  be  parcel;  and  if  there 
shall  be  a  protector  to  consent  to  the  disposition,  and  such  protector 
shall  give  his  consent  by  a  distinct  deed,  the  consent  shall  be  void 
unless  the  deed  of  consent  be  executed  by  the  protector  either  (m  or 
at  any  time  before  the  day  on  which  the  deed  of  disposition  shall  be 
executed  by  the  equitable  tenant  in  tail ;  and  such  deed  of  consent 
shall  be  entered  on  the  court  rolls ;  and  it  shall  be  imperative  on  the 
lord  of  the  manor,  or  his  steward,  or  the  deputy  of  such  steward,  when 


480 


3  &  4  Will.  IV.  c.  74. 


required  bo  to  do,  to  enter  such  deed  or  deeds  on  the  court  rolls,  and 
he  shall  indorse  on  each  deed  so  entered  a  memorandum,  signed  by 
him,  testifying  the  entry  of  the  same  on  the  court  rolls:  Proyided 
always,  that  every  deed  by  which  lands  held  by  copy  of  court  roll 
shall  be  disposed  of  under  this  clause,  by  an  equitable  tenant  in  tail 
thereof,  shall  be  void  against  any  person  claiming  such  lands,  or  any 
of  them,  for  valuable  consideration  under  any  subsequent  aciurance 
duly  entered  on  the  court  rolls  of  the  manor  of  which  the  lands  may 
be  parcel,  unless  the  deed  of  disposition  by  the  equitable  tenant  in  tau 
be  entered  on  the  court  rolls  or  such  manor  before  the  subsequent 
assurance  shall  have  been  entered. 

TENANTS  IN  TAIL (contiuued.) 

Copyholda — InrolmerU  digpemed  with* 

lnrolm«nt  noi  ne-       54.  Provided  always,  and  be  it  further  enacted,  That  in  no  case 
hoidi'^*  *'  ***  "***'*  where  any  disposition  under  this  act  of  lands  held  by  copy  of  court 

roll,  by  a  tenant  in  tail  thereof^  shall  be  effected  by  surrender  or  by 
deed,  shall  the  surrender  or  the  memorandum,  or  a  copy  thereof,  or 
the  deed  of  disposition,  or  the  deed,  if  any,  by  which  the  protector 
shall  consent  to  the  disposition,  require  inrolment,  otherwise  than  by 
entry  on  the  court  rolls. 

Bankrupt f — Partial  Repeal  of  6  Geo,  4,  c.  16. 

55.  And  be  it  further  enacted,  That  afler  the  thirty-first  day  of 
December,  one  thousand  eight  hundred  and  thirty* three,  so  much  of 
an  act  passed  in  the  sixth  year  of  the  reign  of  ms  late  Majesty  King 
George  the  Fourth,  intituled  *'  An  Act  to  amend  the  Laws  relating  to 
Banhrupiij*^  as  empowers  the  commissioners  named  in  any  commis- 
sion of  bankrupt  issued  against  a  tenant  in  tail  to  make  sale  of  any 
lands,  tenements  and  hereditaments,  situate  either  in  England  or  Ire- 
land, whereof  such  bankrupt  shall  be  seised  of  any  estate  tail  in  pos- 
session, reversion  or  remainder,  and  whereof  no  reversion  or  remainder 
is  in  the  crown,  the  eifl  or  provision  of  the  crown,  shall  be  and  the 
same  is  hereby  repealed :  Provided  always,  that  such  repeal  shall  not 
extend  to  the  lands,  whatever  the  tenure  may  be,  of  any  person  ad- 
judged a  bankrupt  under  any  commission  of  bankrupt,  or  under  any 
fiat  which,  in  pursuance  of  the  said  act  of  the  sixth  year  of  the  reign 
of  King  George  the  Fourth,  or  of  any  former  act  concerning  bankrupts, 
or  of  an  act  passed  In  the  first  and  second  years  of  the  reign  of  nis 
Majesty  King  William  the  Fourth,  intituled  "  An  Act  to  ettablisk  a 
Court  of  Bankruptcy f''  hath  been  or  shall  be  issued  on  or  before  the 
31st  day  of  December,  one  thousand  eight  hundred  and  thirty-three: 
Provided  also,  that  such  repeal  shall  not  have  the  effect  of  reviving  in 
any  respect  the  acts  repealed  by  the  said  act  of  the  sixth  year  of  the 
reign  of  King  George  the  Fourth,  or  any  of  them. 

Bankrupt — Actual  Tenant  in  Tail. 

56.  And  be  it  further  enacted,  That  any  commissioner  acting  in  the 
execution  of  any  fiat  which  afler  the  thirty-first  day  of  December,  one 
thousand  eight  hundred  and  thirty-three,  shall  be  issued  in  pursuance 

bankrapt  after  the  of  the  said  act,  passed  in  the  first  and  second  years  <^  the  reign  of 
sitt  of  Dec.  1833,    j^j^g  William  the  Fourth,  under  which  any  person  shall  be  adjudged 


Repeal  of  the 
Bankrupt  Act, 
e  0. 4,  c.  10,  a.  S5, 
ao  far  aa  relalea  to 
caUlei  tail,  bat 
not  to  extend  to 
laiidi  of  a  bank* 
nipt  under  a  com- 
miition  or  rtat 
iaaned  on  or  before 
the  31 8t  of  Dec 
1833,  nor  to  revive 
former  acts. 


Hie  coinnila*loner. 
In  the  case  of  an 
actual  tenant  in 
tail  becoming 
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a  bankrupt  who  at  the  time  of  issuing  such  fiat,  or  at  any  time  after-  by  dMd  to  ditpoM 
wards,  before  he  shall  have  obtained  his  certificate,  shall  be  an  actual  Siitre^Jj^pS! 
tenant  in  tail  of  lands  of  any  tenure,  shall  by  deed  dispose  of  such  cJiater. 
lands  to  a  purchaser  for  valuable  consideration,  for  the  benefit  of  the' 
creditors  of  such  actual  tenant  in  tail,  and  shall  create  by  any  such 
disposition  as  lar^  an  estate  in  the  lands  disposed  of  as  the  actual 
tenant  in  tail,  if  he  had  not  become  bankrupt,  could  have  done  under 
ihis  act  at  the  time  of  such  disposition :  Provided  always,  that  if  at  the  Proviio  ai  to  eon- 
time  of  the  disposition  of  such  lands,  or  any  of  them,  by  such  com-  f^^iy!  **^®'**'*"' 
missioner  as  aforesaid,  there  shall  be  a  protector  of  the  settlement  by 
which  the  estate  of  such  actual  tenant  in  tail  in  the  lands  disposed  of 
by  such  commissioner  was  created,  and  the  consent  of  such  protector 
would  have  been  requisite  to  have  enabled  the  actual  tenant  m  tail,  if 
he  had  not  become  bankrupt,  to  have  disposed  of  such  lands  to  the  fiiU 
extent  to  wliich,  if  there  had  been  no  Such  protector,  he  could  under 
this  act  have  disposed  of  the  same,  and  such  protector  shall  not  consent 
to  the  disposition,  then  and  in  such  case  the  estate  created  in  such 
lands,  or  any  of  them,  by  the  disposition  of  such  commissioner,  shall 
be  as  lai^  an  estate  as  the  actual  tenant  in  tail,  if  he  had  not  become 
bankrupt,  could  at  the  time  of  such  disposition  have  created  under 
this  act  in  such  lands  without  the  consent  of  the  protector. 

TENANTS  IN  TAIL (cOUtinUed.) 

Bankrupt — Bate  Fee. 

57.  And  be  it  further  enacted,  That  any  commissioner  acting  in  the'  Comminioner,  in 
execution  of  any  such  fiat  as  aforesaid  under  which  any  person  shall  *■••  *'.".IS"*"'  *" 
be  adjudged  a  bankrupt  who  at  the  time  of  issuing  such  fiat,  or  at  any  b«M^r«e  becoming 
time  afterwards  before  he  shall  have  obtained  his  certificate,  shall  be  a  baakropi,  and  of 
tenant  in  tail  entitled  to  a  base  fee  in  lands  of  anv  tenure,  shall  by  proiJ^toJ? b?dced 
deed  dispose  of  such  lands  to  a  purchaser  for  valuable  consideration,  lo  dUpoM  of  Uie 
for  the  benefit  of  the  creditors  of  the  person  so  entitled  as  aforesaid,  *■"**»  ^  **»«  bank- 
provided  at  the  time  of  the  disposition  there  be  no  protector  of  the  ehater.  *  ^^^ 
settlement  by  which  the  estate  tail  converted  into  tne  base  fee  waa 

created ;  and  by  such  disposition  the  base  fee  shall  be  enlarged  into  as 
large  an  estate  as  the  same  could  at  the  time  of  such  disposition  have 
been  enlarged  into  under  this  act  by  the  person  so  entitled  if  he  had 
not  become  bankrupt. 

Bankrupt — Coruent  of  Protector. 

58.  And  be  it  further  enacted,  That  the  commissioner  acting  in  the  As  to  the  content 
execution  of  any  such  fiat  as  aforesaid  under  which  a  person  being,  or  Jl^o/ban*k^***^  *" 
before  obtaining  his  certificate  becoming,  an  actual  tenant  in  tail  of  rnptcy. 

lands  of  any  tenure,  or  a  tenant  in  tail  entitled  to  a  base  fee  in  lands 
of  any  tenure,  shall  be  adjudged  a  bankrupt,  shall,  if  there  shall  be  a 
protector  of  the  settlement  bv  which  the  estate  tail  of.  such  actual 
tenant  in  tail,  or  the  estate  tail  converted  into  a  base  fee  (as  the  case 
may  be),  was  created,  stand  in  the  place  of  such  actual  tenant  in  tail, 
or  tenant  in  tail  so  entitled  as  aforesaid,  so  far  as  regards  the  consent 
of  such  protector ;  and  the  disposition  of  such  lands,  or  any  of  them, 
by  such  commissioner  as  aforesaid,  if  made  with  the  consent  of  such 
protector,  shall,  whether  such  commissioner  may  have  made  under  this 
act  a  prior  disposition  of  the  same  lands  without  the  consent  of  such 
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protector  or  not,  or  whether  a  prior  sale  or  conveyance  of  the  aame 
luidB  shall  have  been  made  or  not,  under  the  said  acts  of  the  sixth 
year  of  Ring  Geor^  the  Fourth,  and  the  first  and  second  years  of 
A.ing  William  the  Fourth,  or  either  of  them,  or  any  acts  hereafter  to 
be  passed  concerning  bankrupts,  have  the  same  effect  as  such  disposi- 
tion would  have  haa  if  such  actual  tenant  in  tail,  or  tenant  in  tail  so 
entitled  as  aforesaid,  had  not  become  bankrupt,  and  such  diqpontion 
had  been  made  by  him  under  this  act,  with  the  consent  of  such  pro- 
tector ;  and  all  the  previous  clauses  in  this  act,  in  regard  to  the  consent 
of  the  protector  to  the  disposition  of  a  tenant  in  tail  of  lands  not 
held  by  copy  of  court  roll,  and  in  regard  to  the  time  and  manner  of 
giving  sucn  consent  and  in  regard  to  the  inrolment  of  the  deed  of 
consent,  where  such  deed  shall  be  distinct  firom  the  assurance  by  which 
the  disposition  of  the  commissioner  shall  be  effected,  shall,  except  so  far 
as  the  same  may  be  varied  by  the  clause  next  hereinafter  contained, 
apply  to  every  consent  that  may  be  given  by  virtue  of  this  present 
cuoise. 

TENANTS  IN  TAIL — (cOUtlnued.) 

Bankrupi — Inrolment  Sfc.  of  Deeds  of  Di^osUion  and  Consent, 

As  to  the  iDroi-  59.  And  be  it  further  enacted.  That  every  deed  by  which  any  com- 

oT^Vde^  oT*'^  missioner  acting  in  the  execution  of  any  such  fiat  as  aforesaid,  shall, 
disposition  of  Under  this  act,  dispose  of  lands,  not  held  by  copy  of  court  roll,  shall  be 
freehold  lands,  void  unless  inrolled  in  his  Majesty's  High  Court  of  Chancery  within 
the  cou^roSs  of  ^  calendar  months  after  the  execution  thereof;  and  every  deed  by 
Ike  deed  of  dispo-  which  any  commissioner  acting  in  the  execution  of  any  such  fiat  as 
l!^?;'^^^^th!f  aforesaid  shall,  under  this  act,  diq^ose  of  lands  held  by  copy  of  court 
deed  of  consent,     roll,  shaU  be  entered  on  the  court  roUs  of  the  manor  of  which  the 

lands  may  be  parcel ;  and  if  there  shall  be  a  protector  who  shall  con- 
sent to  the  disposition  of  such  lands  held  by  copy  of  court  roll,  and  he 
shall  give  his  consent  by  a  distinct  deed,  the  consent  shall  be  void 
unless  the  deed  of  consent  be  executed  by  the  protector  either  on  or  at 
any  time  before  the  day  on  which  the  deed  of  disposition  shall  be  exe- 
cuted by  the  commissioner ;  and  such  deed  of  consent  shall  be  entered 
on  the  court  rolls ;  and  it  shall  be  imperative  on  the  lord  of  eveiy 
manor  of  which  any  lands  disposed  of  under  this  act  by  any  such  com- 
missioner as  aforesaid  may  be  parce],  or  the  steward  of  such  lord,  or 
the  deputy  of  such  steward,  to  enter  on  the  court  rolls  of  the  manor 
every  deed  required  by  tlus  present  clause  to  be  entered  on  the  court 
rolls,  and  he  shall  indorse  on  every  deed  so  entered  a  memoKandnm, 
signed  by  him,  testifying  tiie  entiy  of  the  same  on  the  court  rolls. 

Bankrupt — Enlargement  of  "Bau  Fees. 

Stbteqaent  en-  QQ.  And  be  it  further  enacted,  That  if  any  commissbner  acting  in 

feeTcreated  by  "*  ^^  execution  of  any  such  fiat  as  aforesaid  shall,  under  this  act,  dispose 
the  disposition  of  of  any  lands  of  any  tenure  of  which  the  bankrupt  shall  be  acttial  tenant 
the  commissioner,  j^  ^^  g^^^  j^  consequence  of  there  being  a  protector  of  the  settlement 

bv  which  the  estate  of  such  actual  tenant  m  tail  was  created,  and  of 
his  not  giving  his  consent,  only  a  base  fee  shall  by  such  disposition  be 
created  in  such  lands,  and  if  at  any  time  afterwards  during  the  con- 
tiniiance  of  the  base  fee  there  shall  cease  to  be  a  protector  of  sudi 
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settlement,  then  and  in  such  case,  and  immediately  thereupon,  such 
base  fee  shall  be  enlai^ged  into  the  same  estate  into  which  the  same 
could  have  been  enlarged  under  this  act  if  at  the  time  of  the  disposi- 
tion by  such  commissioner  as  aforesaid  there  had  been  no  such  pro- 
tector. 

TENANTS  IN  TAIL — (continued.) 

* 

Bankn^t — Same. 

61.  And  be  it  further  enacted,  That  if  a  tenant  in  tail  entitled  to  a  Eoiarg«ment  or 
base  fee  in  lands  of  any  tenure  shall  be  adjudged  a  bankrupt  at  the  g^iK^'o'ihnaie 
time  when  there  shall  be  a  protector  of  the  settlement  by  which  the  2r  conveyance  of^ 
estate  tail  converted  into  the  base  fee  was  created,  and  if  such  lands  the  Mme  ander 
shall  be  sold  or  conveyed  under  the  said  acts  of  the  sixth  year  of  King  '***  b«"»nipt  acts. 
Geoive  the  Fourth,  and  the  first  and  second  years  of  King  William 

the  Fourth,  or  either  of  them,  or  any  other  acts  hereafter  to  be  passed 
concerning  bankrupts,  and  if  at  any  time  afterwards  during  the  con- 
tinuance of  the  base  fee  in  such  lands  there  shall  cease  to  be  a  pro- 
tector of  such  settlement  then  and  in  such  case,  and  immediately 
thereupon,  the  base  fee  in  such  lands  shall  be  enlarged  into  the  same 
estate  mto  which  the  same  could  have  been  enlarged  under  this  act  if 
at  the  time  of  the  adjudication  of  such  bankruptcy  there  had  been  no 
such  protector,  and  tne  commissioner  acting  in  the  execution  of  the 
fiat  under  which  the  tenant  in  tail  so  entitled  shall  have  been  ad- 
judged a  bankrupt  had  disposed  of  such  lands  under  this  act. 

Batikrupt — Confirmation  of  voidable  Ettates. 

62.  Fhivided  always,  and  be  it  further  enacted,  That  where  an  A  voidable  estate 
actual  tenant  in  tail  of  lands  of  any  tenure,  or  a  tenant  in  tail  entitled  oJ^a^MrdLw^^by 
to  a  base  fee  in  lands  of  any  tenure,  shall  have  already  created  or  shall  an  acmai  tenant 
hereafter  create  in  such  lands  or  any  of  them,  a  voidable  estate  in  |n  <«ii  becoming 
favour  of  a  purchaser  for  valuable  consideration,  and  such  actual  tenant  tenanTln'iiiii   ^  ^ 
in  tail,  or  tenant  in  tail  so  entitled  as  aforesaid,  shall  be  adjudged  a  entitled  to  a  bate 
bankrupt  under  any  such  fiat  as  aforesaid,  and  the  commissioner  {U^kJiJIT^oQ- 
acting  in  the  execution  of  such  fiat  shall  make  any  disposition  under  urmed  by  tha 
tiiis  act  of  the  lands  in  which  such  voidable  estate  shall  oe  created,  or  di^josition 

any  of  them,  then  and  in  such  case,  if  there  shall  be  no  protector  of  sioner,?iio  pro* 
the  settlement  by  which  the  estate  tail  of  the  actual  tenant  in  tail,  or  tector.  or  being 
the  estate  tail  converted  into  a  base  fee,  as  the  case  may  be,  was  JJjJ  JJ^^JJi*  ***■" 
created,  or  being  such  protector  he  shall  consent  to  the  disposition  by  ceasing  to  be  a 
such  commissioner  as  aforesaid,  whether  such  commissioner  may  have  protector ;  bat  doc 
made  under  this  act  a  previous  disposition  of  such  lands  or  not,  or  ^aM*!  wEiioiit 
whether  a  prior  sale  or  conveyance  of  the  same  lands  shall  have  been  notice. 
made  or  not  under  the  said  acts  of  the  sixth  year  of  King  George  the 
Fourth,  and  the  first  and  second  years  of  King  William  the  Fourth, 
or  either  of  them,  or  any  other  acts  hereafter  to  be  passed  conceniing 
bankrupts,  the  disposition  by  such  commissioner  shall  have  the  effect 
of  confirming  such  voidable  estate  in  the  lands  thereby  disposed  of  to 
its  full  extent  as  against  all  persons  except  those  whose  rights  are 
saved  by  this  act ;  and  if  at  the  time  of  the  disposition  by  such  com- 
missioner, in  the  case  of  an  actual  tenant  in  taO,  there  shall  be  a  pro- 
tector, and  such  protector  shall  not  consent  to  the  dispositioon  by  such 
comnutfioner,  and  such  actual  tenant  in  tail,  if  he  had  not  been  ad- 
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ed  a  bankrupt,  would  not  without  such  consent  have  been  capable 
under  this  act  of  confirming  the  voidable  estate  to  its  full  extent,  theo 
and  in  such  case  such  disposition  shall  have  the  effect  of  coofinning 
such  voidable  estate  so  feur  as  such  actual  tenant  in  taU,  if  he  had  not 
been  adjudged  a  bankrupt,  could  at  the  time  of  such  disposition  have 
been  capable  under  this  act  of  confirming  the  same  without  such  con- 
sent ;  and  if  at  any  time  after  the  disposition  of  such  lands  by  such 
commissioner,  and  while  only  a  base  fee  shall  be  subsisting  in  such 
lands,  there  shaU  cease  to  be  a  protector  of  such  settlement,  and  such 
protector  shall  not  have  consented  to  the  disposition  by  such  commift- 
sioner,  then  and  in  such  case  such  voidable  estate,  so  fiur  as  the  same 
may  not  have  been  previously  confirmed,  shall  be  confirmed  to  its  full 
extent  as  against  all  persons  except  those  whose  rights  are  saved  by 
this  act :  Provided  always,  that  if  the  disposition  l>y  any  such  com- 
missioner as  aforesaid  shall  be  made  to  a  purchaser  for  valuable  con- 
sideration, who  shall  not  have  express  notice  of  the  voidable  estate, 
then  and  in  such  case  the  voidaole  estate  shall  not  be  confirmed 
against  such  purchaser  and  the  persons  claiming  under  him. 

TENANTS  IN  TAIL — (cOOtinued.) 

Banknq)t — Certain  Acts  Avoided, 
Acuofa^bankrafrt      (j3.  And  be  it  further  enacted.  That  all  acts  and  deeds  done  and 
againit  any  disM>-   executed  by  a  tenant  in  tail  of  lands  of  any  tenure,  who  shall  be  ad- 
■ition  ander  this     judged  a  bankrupt  under  any  such  fiat  as  aforesaid,  and  which  shall 
mbtioneV  ****"      affect  such  lands  or  any  of  them,  and  which,  if  he  had  been  seised  of 

or  entitled  to  such  lands  in  fee  simple  absolute,  would  have  been  void 
against  the  assignees  of  the  bankrupt*s  estate,  and  all  persons  claiming 
under  them,  shall  be  void  against  any  disposition  which  may  be  made 
of  such  lands  under  this  act  by  such  commissioner  as  aforesaid. 

Bankrupt — Subordinate  power  of  disposition. 

^"wew*  "tvSTto  .^^'  Provided  always,  and  be  it  further  enacted,  That,  subject  and 
the  commllMioiier.  witliout  prejudice  to  ue  powers  of  disposition  given  by  this  act  to  the 
and  i«  the  citate  commissioner  acting  iu  the  execution  of  any  such  fiat  as  aforesaid 
aVa'nknipf'tenant  ^^^^^  whicli  a  person  being,  or  before  obtaining  his  certificate  be- 
in  tail  abaii  retaio  coming,  an  actual  tenant  in  tail  of  lands  of  any  tenure,  or  a  tenant  in 
dispMiiio*  ^'  ^  entitled  to  a  base  fee  in  lands  of  any  tenure  shall  be  adjudged  a 
*       ^  bankrupt,  and  also  subject  and  without  prejudice  to  the  estate  in  such 

lands  which  may  be  vested  in  the  assignees  of  the  bankrupt's  estate, 
and  also  subject  and  without  prejudice  to  the  rights  of  all  persons 
claiming  under  the  said  assignees  in  respect  of  such  lands  or  any  of 
them,  such  actual  tenant  in  tail,  or  tenant  in  tail  so  entitled  as  afore- 
said, shall  have  the  same  powers  of  disposition  under  this  act  in  regard 
to  such  lands  as  he  would  have  had  if  he  had  not  become  bankrupt. 

The  dbpositioa  by  Bankrupt --Death  in  certain  cotes  unimportant, 

l»f*tSta*iul>*fir'^  ^^'  ^"^  ^  ''  further  enacted,  That  any  disposition  under  this  act 

bankrupt  tenant  of  lands  of  any  tenure  by  any  commissioner  actms^  in  ihe  execution  of 

In  uii  •hall,  ir  the  any  such  fiat  as  aforesaid  under  which  a  person  being,  or  before  ob- 

kave  iD^tbe^caMi  ^^"ing  ^^  certificate  becoming,  an  actual  tenant  in  tail  of  such  lands, 

herein  mentioned  QT  a  tenant  in  tail  entitled  to  a  oase  fee  in  such  lands  shall  be  adjudged 

MThi*w«r"*^  a  bankrupt,  shall,  although  the  bankrupt  be  dead  at  the  time  of  the 

alive.  disposition,  be  in  the  following  cases  as  valid  and  eflTectual  as  the  same 
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would  baye  been,  and  bave  tbe  same  operation  under  tbis  act  as 
tbe  same  would  bave  bad,  if  tbe  bankrupt  were  alive ;  (tbat  is  to 
say),  in  case  at  tbe  time  of  tbe  bankrupt's  decease  tbere  sball  be 
no  protector  of  tbe  settlement  by  wbicb  tbe  estate  tail  of  tbe  ac- 
tual tenant  in  tail,  or  the  estate  tail  converted  into  a  base  fee,  as 
tbe  case  may  be,  was  created ;  or  in  case  the  bankrupt  had  been  an 
actual  tenant  in  tail  of  such  lands,  and  tbere  sball  at  tbe  time  cf  tbe 
disposition  be  any  issue  inheritable  to  the  estate  tail  of  the  bankrupt 
in  such  lands,  and  either  no  protector  of  tbe  setUement  by  which  the 
estate  taU  was  created,  or  a  protector  of  such  settiement  who,  in  the 
manner  required  by  this  act,  shall  consent  to  the  disposition,  or  a  pro- 
tector of  such  settlement  who  shall  not  consent  to  the  disposition ;  or 
in  case  the  bankrupt  had  been  a  tenant  in  tail  entitied  to  a  base  fee 
in  such  lands,  and  there  shall  at  the  time  of  the  disposition  be  any 
issue  who  if  the  base  fee  had  not  been  created  would  have  been  actual 
tenant  in  tail  of  such  lands,  and  either  no  protector  of  tbe  settlement 
by  which  the  estate  tail  converted  into  a  base  fee  was  created,  or  a 
protector  of  such  settlement  who,  in  the  manner  required  by  this  act, 
shall  consent  to  tbe  disposition. 

TENANTS  IN  TAIL — {coutinued.) 

Bankrupt — Legal  Tenant  in  TaU  of  Copyholds, 

66.  And  be  it  further  enacted.  That  every  disposition  which  under  Every  dlspocition 
this  act  may  be  made  by  any  commissioner  acting  in  the  execution  of  ^^  tbe  commi*- 
any  such  fiat  as  aforesaid  of  lands  held  by  copy  of  court  roll  shall,  in  landrwh/re^Uie* 
every  case  in  which  the  estate  of  the  bankrupt  in  such  lands  shall  not  «*tate  shall  not  be 
be  merely  an  estate  in  equity,  operate  in  the  same  manner  as  if  such  S?" MmlVMnitien 
lands  bad,  for  the  same  estate  which  shall  have  been  acquired  by  the  «s  a  ranrender ; 
disposition  by  such  commissioner  as  aforesaid,  been  duly  surrendered  ■"/•  tbepewn  to 
into  tbe  hands  of  tbe  lord  of  the  manor  of  which  they  may  be  parcel,  ^auhave  been 
to  the  use  of  the  person  to  whom  the  same  shall  have  been  disposed  of  diiposed  of  may 
by  such  commissioner;  and  the  person  to  whom  the  lands  shall  have  ^tu'ed'on^ paying 
been  so  disposed  of  by  such  commissioner  may  claim  to  be  admitted  the  fines,  &c 
tenant  of  such  lands,  to  hold  the  same  by  the  ancient  rents,  customs, 

and  services,  in  tbe  same  manner  as  ^  such  lands  had  been  duly 
surrendered  to  his  use  into  the  hands  of  tbe  lord  of  the  manor  of 
which  such  lands  may  be  parcel,  and  shall,  upon  being  admitted 
tenant  of  such  lands,  to  hold  the  same  as  aforesaid,  pay  the  fines,  fees, 
and  other  dues  which  could  have  been  lawfully  demanded  upon  such 
admittance  if  such  lands  had,  for  the  same  estate  which  snail  have 
been  acquired  by  the  disposition  by  such  commissioner  as  aforesaid, 
passed  by  surrender  into  the  hands  of  the  lord,  to  the  use  of  tbe  per- 
son so  admitted. 

Bankrupt — MeduUely  accruing  Rents;  Covenants  and  Conditions, 

67.  And  be  it  further  enacted,  Tbat  the  rents  and  profits  of  any  Assignees  to 
lands  of  which  any  commissioner  acting  in  tiiie  execution  of  any  such  [j^^i^^!^,'^  or*a  ^ 
fiat  as  aforesaid  hath  power  to  make  disposition  under  tiiis  act,  shall  bankrapttofwhicb 
in  the  meantime  and  until  such  disposition  shall  be  made,  or  untQ  it  |b«  commissioner 
fljball  be  ascertained  that  such  disposition  sball  not  be  required  for  the  dfsposiUonl^and''^ 
benefit  of  the  creditors  of  the  person  adjudged  bankrupt  under  the  to  enforce ' 

fiat,  be  received  by  the  assignees  of  the  estate  of  the  bankrupt,  for  the  enmKdStIi*' 
benefit  of  his  creditors;  and  the  assignees  may  proceed  by  action  of  reversion.  This 
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elaoM  fo  ■Pply  10 
«ll  oopyh<ml  unds; 
bat  M  to  other 
lands  only  to  inch 
as  the  commis- 
sioner may  dispose 
of  after  the  banlc- 
rapi's  death. 


11  6«o.f,  C.19. 


All  the  provisions 
oft  he  act  in 
TtfkrA  to  bank- 
mpis  shall  apply 
to  their  lands  in 
Ireland. 


Deeds  relating  to 
tkc  Uiids  or  banis- 
rnpts  in  Ireland 
to  be  inrolled  in 
the  court  of  chan- 
cery thei«. 


debt  for  tbe  ncovery  of  sueh  rents  and  profitt,  or  may  distrain  for  the 
same  upon  the  lands  subject  to  the  payment  diereof,  and  in  case  any 
action  of  trespass  shall  be  brought  for  taking  any  snch  distress  may 
plead  diereto  the  general  issue,  and  give  this  act  or  other  special  mat- 
ter in  evidence,  and  also,  in  case  any  such  distress  shall  be  replevied, 
shaU  have  power  to  avow  or  make  cognisance  generally  in  snoi  man- 
ner and  form  as  any  landlord  may  now  do  by  virtue  of  the  statute 
made  in  the  eleventh  year  of  the  reien  of  his  majesty  King  George 
the  Second,  intituled  **  An  Act  for  the  more  .efl^tufd  securii^  the 
Payment  of  Rents  and  preventing  Frauds  by  Tenants,"  or  by  any 
other  law  or  statute  now  in  force  or  hereafter  to  be  made  ferthe  move 
efiectttdly  recovering  of  rent  in  arrear ;  and  such  assignees  and  thdr 
bsSliffi,  agents,  and  servants,  shall  also  have  all  such  and  the  same 
remedieB,  powers,  privileges,  and  advantages  of  pleading,  avowing, 
and  makhig  cognizance,  and  be  entitlea  to  the  same  costs  and 
damages,  and  the  same  remedies  for  the  recovery  thereof,  as  landlords, 
their  bailiffs,  agents,  and  servants,  are  now  or  hereafter  may  be  by 
law  entitled  to  have  when  rent  is  in  arrear ;  and  such  assignees  shaft 
also  have  the  same  power  and  authority  of  enforcing  the  observance 
of  all  covenants,  conditions,  and  agreements  in  respect  of  the  lands  of 
which  such  ^mmissioner  as  aforesaid  hath  die  pow^  of  disposition 
under  this  act,  and  in  respect  of  the  rents  and  profits  thereof,  and  of 
entiy  into  and  u^on  the  same  lands  for  the  non-observance  of  any  such 
covenant,  condition,  and  agreement,  and  of  expelling  and  amoving 
therefrom  the  tenants  or  outer  occupiers  thereof,  and  thereby  deter- 
mining and  putting  an  end  to  the  estate  of  the  persons  who  diall  not 
have  observed  such  covenants,  conditions,  and  agreements  as  the 
bankrupt  would  have  had  in  case  he  had  not  been  adjudii^  a  bank- 
rupt :  Provided  always,  that  this  clause  shall  apply  to  all  lands  held 
by  copy  of  court  roll,  but  shall  only  applv  to  those  lands,  of  any  other 
tenure  which  any  commisaioner  acting  m  the  execution  of  any  such 
fiat  as  aforesaid  may  have  power  to  di^se  of  under  this  act  after  the 
bankrupt's  decease. 

ixNAMTs  IN  TAIL — (coutinued.) 

Bankrupt's  Lands  in  Ireland, 

68.  And  be  it  further  enacted,  That  all  the  provisions  in  this  act 
contained  for  the  benefit  of  the  creditors  of  persons  who  under  snch 
fiats  as  aforesaid  shall  be  adjudged  bankrupts  after  the  thirty-first  day 
of  December,  one  thousand  eight  hundred  and  thirty-three,  and  for 
the  confirmation  in  consequence  of  bankruptcy  of  voidable  estates 
created  by  them,  shall  extend  and  apply  to  the  lands  of  any  tenure  in 
Ireland  of  such  persons  as  fiiUy  and  effectually  as  if  this  act  had 
throiighout  extended  to  lands  of  any  tenure  in  Ireland ;  saving  always 
the  rights  of  the  king's  most  excellent  majesty,  his  heirs  and  suc- 
cessors, to  any  reversion  or  remainder  in  the  crown  in  lands  in 
Ireland. 

Bankrupt*$  Lands  in  Ireland — Inrolment, 

69.  Provided  always,  and  be  it  further  enacted,  That  in  all  casea 
of  bankruptcy,  eveiy  deed  of  disposition  under  this  act  of  lands  in 
Ireland  by  any  commissioner  acting  in  the  execution  of  any  such  fiat 
as  aforesaid,  and  also  every  deed  by  which  the  protector  of  a  setde- 
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ment  of  lands  in  Ireland  sliall  consent,  shall  be  inrolle^  in  his 
Majesty's  High  Court  of  Chancery  in  Ireland,  within  six  calendar 
months  after  the  execution  thereof,  and  not  in  h\i  Majesty's  High 
Court  of  Chancery  in  England. 

ENTAILED  MONEY. 

(Sect,  70,  71,  72.) 
Repeal  of  7  Geo,  4,  c.  45. 

70.  And  be  it  further  enacted,  That  after  the  thirty-first  day  of  R«pe«i  or  the 
December,  one  thousand  eight  hundred  and  thirty-three,  an  act  JS'/Vsceptas'to' 
passed  in  the  seventh  year  of  the  reign  of  his  late  Majesty  Kins  proceeding*  com- 
George  the  Fourth,  intituled,  "  An  Act  for  repealing  an  Act  passed  j]Jf**5^**^'*  *** 
in  the  thirty-ninth  and  fortieth  years  of  the  reign  of  his  late  Majesty 

King  George  the  Third,  intituled,  *  An  Act  for  the  Relief  of  Per- 
sons entitled  to  entailed  Estates  to  be  purchased  with  Trust  Monies,' 
and  for  making  further  provision  in  fieu  thereof,"  shall  be,  and  the 
same  is  hereby  repealed,  except  as  to  such  proceedings  imder  the  act 
hereby  repealed  as  shall  have  oeen  commenced  before  the  first  day  of 
January,  one  thousand  eight  hundred  and  thirty-four,  and  which  may 
be  continued  under  the  authority  and  according  to  the  proWsions  of  so  &  40  O.  s,  c. 
the  act  hereby  repealed :     Provided  always,  that  tlie  act  repealed  by  *'*."2i***  ^^ 
the  said  act  of  the  seventh  year  of  the  reign  of  his  late  Majesty  King  '^^  ^   ' 
George  the  Fourth  shidl  not  be  revived. 

Entailed  Money — Mode  of  Disposition. 

71.  And  be  it  further  enacted.  That  lands  to  be  sold,  whether  ftee-  The  preTkrae 
hold  or  leasehold,  or  of  any  other  tenure,  where  the  money  arising  2in*vlirirtionJjio 
from  the  sale  thereof  shall  be  subject  to  be  invested  in  the  purchase  apply  to  landi  or 
of  lands  to  be  settled,  so  that  any  person,  if  the  lands  were  pur^  JJg  *where*Uie* 
chased,  would  have  an  estate  tail  therein,  and  also  money  subject  to  p^rchaiwHmoneyb 
be  invested  in  the  purchase  of  lands  to  be  settled,  so  that  any  person  rahject  to  be  in- 
if  the  lands  Were  purchased,  would  have  an  estate  tail  therein,  shall  p^ctliM  of  Unda 
ibr  all  the  purposes  of  this  act  be  treated  as  the  lands  to  be  purchased,  to  be  enuiled^and 
and  be  considered  subject  to  the  same  estates  as  the  lands  to  be  pur-  ^t|"*"o*!?ti- 
chased  would,  if  purchased,  have  been  actually  subject  to :  ana  all  ^JtZ  In^iike 
the  previous  clauses  in  this  act,  so  far  as  circumstances  will  admit,  manner. 

shall  in  the  case  of  the  lands  to  be  sold  as  aforesaid  being  either  firee- 
hold  or  leasehold,  or  of  any  other  tenure,  except  copy  of  court  roll, 
apply  to  such  lands  in  the  same  manner  as  it  the  lands  to  be  pur- 
chased with  the  money  to  arise  fix>m  the  sale  thereof  were  directed  to 
be  freehold,  and  were  actually  purchased  and  settled ;  and  shall,  in 
the  case  of  the  lands  to  be  sold  as  aforesaid  being  held  by  copy  of 
court  roll,  apply  to  such  lands  in  the  same  manner  as  if  the  lands  to 
be  purchasra  with  the  money  to  arise  from  the  sale  thereof  were 
directed  to  be  copyhold,«and  were  aetuidly  purchased  and  settled ; 
and  shall,  in  the  case  of  money  subject  to  be  invested  in  the  purchase 
of  lands  to  be  so  settled  as  araresaid,  apply  to  such  money  in  the 
same  manner  as  if  such  money  were  directed  to  be  laid  out  in  the 
purchase  of  freehold  lands,  and  such  lands  were  actually  purchased 
and  settled ;  save  and  except  that  in^  every  case  where  under  this 
dailse  a  di^KNntion  shall  be  to  be  made  of  leasehold  lands  fiir  years 
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absolute  or  determinable,  so  circumstanced  as  aforesaid,  or  of  money 
80  circumstanced  as  aforesaid,  sucb  leasehold  lands  or  money  shall,  as 
to  the  person  in  whose  favour  or  for  whose  benefit  the  disposition  is 
to  be  made,  be  treated  as  personal  estate,  and,  except  m  case  of 
bankruptcy,  the  assurance  by  which  the  disposition  of  such  leasehold 
lands  or  money  shall  be  effected  shall  be  an  assignment  by  deed, 
which  shall  have  no  operation  under  this  act  unless  inroQ^  in  his 
Majesty's  High  Court  of  Chancery  within  six  calendar  months  after 
the  execution  thereof:  and  in  every  case  of  bankruptcy  the  disposi- 
tion of  such  leasehold  lands  or  money  shall  be  made  oy  the  commis- 
sioner, and  completed  by  inrolment  in  the  same  manner  as  herein- 
before required  in  regard  to  lands  not  held  by  copy  of  court  roll. 

Entailed  Moneif  of  Bankrupti'^ Ireland. 

72.  And  be  it  further  enacted,  That  so  far  as  regards  any  person 
adjudged  a  bankrupt  under  any  such  fiat  as  aforesaid,  the  provisions 
of  the  clause  lastly  herein-before  contained  shall,  for  the  benefit  of 
the  creditors  of  the  bankrupt,  apply  to  lands  in  Ireland  to  be  sold, 
whether  freehold  or  leasehold,  or  of  any  other  tenure,  where  the 
money  arising  from*  the  sale  thereof  shall  be  subject  to  be  invested  in 
the  purchase  of  lands  to  be  settled,  so  that  the  bankrupt,  if  the  lands 
were  purchased,  would  have  an  estate  tail  therein,  and  also  to  money 
under  the  control  of  any  court  of  equity  in  Ireland,  or  of  or  to  whicn 
any  individuals  as  trustees  may  be  possessed  or  entitled  in  Ireland, 
and  which  shall  be  subjest  to  be  invested  in  the  purchase  of  lands  to 
be  settled  so  that  the  bankrupt,  if  die  lands  were  purchased,  would 
have  an  estate  tail  therein,  as  fiilly  and  effectually  as  if  this  act  had 
throughout  extended  to  Ireland;  provided  always,  that  eveiy  deed  to 
be  executed  by  any  commissioner  or  protector,  in  pursuance  of  this 
clause,  in  regard  to  lands  in  Ireland  to  be  so  sold  as  aforesaid,  shall 
be  inroUed  in  his  Mwesty's  High  Court  of  Chancery  in  Ireland  with- 
in six  calendar  months  after  the  execution  thereof;  but  every  deed  to 
be  executed  by  any  commissioner  or  protector,  in  pursuance  of  this 
clause,  in  regard  to  money  subject  to  be  invested  in  the  purchase  of 
lands  to  be  so  settled  as  aforesaid,  shall  be  iurolled  in  his  Majesty's 
High  Court  of  Chancery  in  England,  within  six  calendar  months  after 
the  execution  thereof,  and  not  ui  his  Majesty's  High  Court  of  Chan- 
cery in  Ireland ;  saving  always  the  rights  of  the  King's  most  excel- 
lent Majesty,  his  heirs  and  successors,  to  any  reversion  or  remainder 
in  the  crown  in  lands  in  Ireland  to  be  sold. 

TENANTS  IN  TAIL — (contlUUed.) 

Inrolment  of  Deeds — Acknowledgment. 

73.  And  be  it  further  enacted.  That  any  rule  or  practice  requiring 
deeds  to  be  acknowledged  before  inrolment  shall  not  apply  to  any 
deed  by  this  act  requinng  to  be  inroUed  in  his  Majesty's  High  Court 
of  Chancery  in  England  or  Ireland. 

Inrolment  of  Deeds'^  Relation  back, 

Every  de«i  to  be       74.  And  be  it  further  enacted.  That  every  deed  required  to  be  in- 
li^lm  iowy      rolled  in  his  M^esty's  High  Court  of  Chancery  in  EngUnd  or  Ire- 


Lands  of  any 
tfoare  In  Ireland, 
to  be  sold,  wbere 
tbe  parchase 
money  it  sobjecC 
to  be  InTested  In 
the  porchaic 
of  lands  to  be 
entailed,  and  mo- 
ney under  tbe 
confrcd  of  a  coart 
of  equity  In  Ire- 
land, sobject  to  be 
Invested  in  like 
manner,  to  be 
subject  10  this  act 
In  cases  of  bank- 
ruptcy. 


As  to  deeds  being 
acknowledged 
before  inrMment, 
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land,  by  which  lands,  or  money  subject  to  be  invested  in  the  purchase  ihaii  be  diipoaed 
of  lan^  shall  be  disposed  of  under  this  act,  shall,  when  inrolled  as  jJJJJjf^JS!*  ,  *\* 
required  by  this  act,  operate  and  take  effect  in  the  same  manner  as  it  inroimeat  not 
would  have  done  if  the  inrolment  thereof  had  not  been  required,  reqalred. 
except  that  every  such  deed  shall  be  void  against  any  person  claiming 
the  lands  or  money  thereby  disposed  of,  or  any  part  thereof,  for 
valuable  consideration,  under  any  subsequent  deed  duly  inrolled  under 
this  act,  if  such  subsequent  deed  shall  be  first  inrolled. 

TENANTS  IN  TAIL (cOUtimied.) 

Inrolment  of  Deeds — Fees. 

75.  And  be  it  further  enacted,  Tliat  it  shaD  be  lawful  for  his  The  Coart  or 
Majes^'s  Hieh  Court  of  Chancery  in  England,  as  to  deeds  to  be  in-  Ste"K7e2io?i 
rolled  in  En^and  under  this  act,  and  for  his  Majesty's  High  Court  paid  ror  the  inroi- 
of  Chancery  in  Ireland,  as  to  deeds  to  be  inrolled  in  Ireland  under  meDt  or  deeds,  ice. 
this  act,  from  time  to  time  to  make  such  orders  as  the  court  shall 

think  fit  touching  the  amount  of  the  fees  and  charges  to  be  paid  for 
the  inrolment  of  such  deeds,  and  to  be  paid  for  searches  for  such 
deeds  in  the  office  of  inrolments,  and  to  be  paid  for  copies  of  the  in- 
rolments  of  deeds  under  this  act,  where  such  copies  are  examined 
with  the  inrolments,  and  signed  by  the  proper  officer  having  the  cus- 
tody of  such  inrolments. 

Entries  of  Deed*  on  Court  Rolls,  ^c, — Copyholds — Fees, 

76.  And  be  it  further  enacted,  That  it  shall  be  lawful  for  his  The  Coart  of 
Majesty's  Court  of  Common  Pleas  at  Westminster  from  time  to  time  Common  Pie««io 
to  make  such  orders  as  the  court  shall  think  fit  touching  the  amount  fo^ntAeson 

of  the  fees  and  charges  to  be  paid  for  the  entries  of  deeds  by  this  conn  roiu  and 
act  required  to  be  entered  on  the  court  rolls  of  manors,  and  for  the  i'jJST^Iid'fJr**" 
indorsements  thereon,  and  for  taking  the  consents  of  the  protectors  of  taking  couenu, 
settlements  of  lands  held  by  copy  of  court  roll,  where  such  consents  ^^ 
shall  not  be  ffiven  by  deed,  and  for  taking  surrenders  by  which  dis- 
positions shaB  be  made  under  this  act  by  tenants  in  tail  of  lands  held 
by  copy  of  court  roll,  and  for  entries  of  such  surrenders  or  the  memo- 
randums thereof  on  the  court  rolls. 

MARRIED  WOMEN. 

General  enabling  Clause, 

77.  And  be  it  further  enacted,  (a)  lliat  after  the  thirty-first  day  of  A  married  woman, 
December,  one  thousand  eight  hundred  and  thirty-three,  it  shall  be  jfJi^.J^^**"*', 
lawful  for  every  married  woman,  in  every  case  except  that  of  beine  renre,  toditpoM 
tenant  in  tail,  for  which  provision  is  already  made  by  this  act,  by  deed  of  lands  and 

to  dispose  of  lands  of  any  tenure,  and  money  subiect  to  be  invested  beTJeliS  k?  the 

in  the  purchase  of  lands,  and  also  to  dispose  of,  release,  surrender,  or  pnrchase  or  lands, 

extinguish  any  estate  which  she  alone,  or  she  and  her  husband  in  her  "^rdn*" JJd  ul* 

right  may  have  in  any  lands  of  an^  tenure,  or  in  any  such  money  as  release  and  exUn- 

aforesaid,  and  also  to  release  or  extingpish  any  power  which  may  be  pW»  powers,  as  a 

yested  in  or  limited  or  reserved  to  her  in  regard  to  any  lands  of  any  '*"*  '^"* 
tenure,  or  any  such  money  as  aforesaid,  or  m  regard  to  any  estate  in 
any  lands  of  any  tenure,  or  in  any  such  money  as  aforesaid,  as  fully 
and  effectually  as  she  could  do  if  she  were  a  feme  sole;  save  and 

(a)  Exports  Mary  GUI,  1  Bingh.  Rep.  168,  N.  S. 
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Not  to  extend  to 
copyboMa  iD 
ceruuB  cases. 


except  that  no  guch  dispodtiony  release,  surrender,  or  extinguisliiihent 
shall  be  valid  and  effectual  unless  the  husband  concur  in  the  deed  by 
vehich  the  same  shall  be  effected,  nor  unless  the  deed  be  acknowledged 
by  her  as  hereinafter-directed :  provided  always,  that  this  act  shall  not 
extend  to  lands  held  by  copy  of  court  roll  of  or  to  which  a  married 
woman,  or  she  and  her  husband  in  her  right,  may  be  seised  and 
entitled  for  an  estate  at  law,  in  any  case  in  which  any  of  the  objects 
to  be  effected  by  this  clause  could  oefore  the  passing  of  this  act  have 
been  effected  by  her,  in  concurrence  with  her  husband,  by  surrender 
into  the  hands  of  the  lord  of  the  manor  of  which  the  lands  may  be 
parcel. 

MARBIKD  WOMEN — (cOUtinUcd.) 

Saving  ff  other  Powerif  olherwise  Authoritiet. 

78.  Provided  always,  and  be  it  further  enacted.  That  the  powers  of 
disposition  given  to  a  married  woman  by  this  act  shall  not  interim 
with  any  power  which,  independently  of  this  act,  may  be  vested  in  or 
interfere  wiih  any  limited  or  reserved  to  her,  so  as  to  prevent  her  from  exercising  fuch 
other  powers.        power  in  any  case,  except  so  far  as  bv  any  disposition  made  oy  her 

under  this  act  she  may  oe  prevented  from  so  doing  in  conse^ence  of 
such  power  having  been  suspended  or  extinguish^  by  such  disposir 
tion. 

Acknowledgment  of  Deeds,  not  of  consent, 

Bvervdeed  by  a  79.  And  be  it  ftirther  enacted.  That  eveiy  deed  to  be  executed  by 
BoMnllwwieiMiy  ^  Di&nied  woman  for  any  of  the  purposes  of  this  act,  except  such  am 
heraapmcetor,to  may  be  executed  by  her  in  ^e  character  of  protector  for  the  sole 
b«  wKkm^^tpA  purpose  of  giving  her  consent  to  the  disposition  of  a  tenant  in  tail, 
jo^^fT*^**       shaU)  upon  her  executing  the  seme,  or  afterwards^  be  produced  and 

acknowledged  by  her  as  her  act  and  deed  befbre  a  judge  of  one  of  the 
superior  courts  at  Westminster^  or  a  master  in  chancery,  or  befbre 
two  of  the  perpetual  commissioners,  or  two  special  oommissionerB,  to 
be  respectively  appointed  as  herein  after  provided. 


The  powers  of  dis> 
position  etren  to 
a  married  woman 
by  this  act  not  to 


Separate  Examination. 


The  Jodge,  &e. 
before  receivinc 
sach  aclcnowledf- 
mentt  to  examine 


80.  And  be  it  further  enacted,  That  such  judge,  master  in  chan- 
cery, or  commissioners  as  aforesaid,  before  he  or  they  shall  receive 
the  acknowledgment  by  any  married  woman  of  any  deed  by  which 
her  apart  firom  her  any  disposition,  release,  surrender,  or  extinguishment  shall  be  made 
hnsbattd.  i,^  y^^  under  this  act,  shall  examine  her  apart  from  her  husband, 

touching  her  knowledge  of  such  deed,  and  shall  ascertain  whether 
she  fireely  and  voluntanly  consents  to  such  deed,  and  unless  she  freely 
and  voluntarily  consent  to  such  deed  shall  not  permk  her  to  acknow- 
ledge the  same ;  and  in  such  ease  such  deed  shall,  so  fiir  as  lelates  to 
the  execution  thereof  by  such  menied  woman,  be  void. 

Ferpetuai  Comsnissioners, 
As  to  the  appoint-  81 .  And  be  it  further  enacted.  That  for  &e  purpose  of  ptovidfa^  oon* 
^mmksKiliSil^for  ^«"**«"*  means  of  takine:  the  acknowledgments  by  manned  women  of  r 
each  connty  or  the  deeds  to  be  executed  by  them  as  aforesaid,  the  Lord  Chief  JuBtioe 
pl*^>  «>Mi  <!>«  of  the  Court  of  Common  Pleas  at  Westminster  shall  fiom  time  to  time 
making  oat  and     appoint  such  proper  persons  as  he  shall  diink  fit,  poa  eteiy  county. 
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riding,  dmrion,  soke,  or  j»Iaoe  for  which  ihtre  may  he  a  clerk  of  the  keeping  or  the 
peace,  to  he  perpetual  commiaiioiien  for  taking  such  acknowle^-  ^^„2JJ  ^[^^ 
ments,  and  such  commissioners  shall  he  removable  hy  and  at  the  dellveiy  olr  ooplee. 
pleasure  of  the  said  Lord  Chief  Jtstice ;  and  lists  of  the  names  of  such 
commissioners  for  the  time  heing,  with .  the  names  of  their  places  of 
residence,  and  the  counties,  ridings,  divisions,  sokes,  or  places  for 
which  they  shall  be  respectively  appointed  to  act,  shaU  from  time  to 
time  he  made  made  out  and  oe  Kept  hy  the  officer  of  the  Court  of 
Common  Fleas  at  Westminster,  with  whom  the  certificates  of  the 
acknowledgments  hy  married  women  are  to  he  lodged  as  hereinafter 
mentioned ;  and  such  officer  shall  from  time  to  time  transmit,  with- 
out fee  or  reward,  to  the  clerk  of  the  peace  for  each  county,  riding, 
division,  soke,  or  place,  or  his  deputy,  a  copy  of  the  list  to  he  so  from 
time  to  time  made  out  for  that  county,  riding,  division,  soke,  or  place, 
and  such  officer  shall  deliver  a  copy  signed  by  him,  of  the  list  for  the 
time  heing  for  any  county,  riding,  division,  soke,  or  place,  to  any  per- 
son applying  for  the  same ;  and  the  clerk  of  the  peace  for  each 
county,  riding,  division,  soke,  or  place,  or  his  deputy,  shall  deliver  a 
copy,  signed  oy  him,  of  the  list  last  transmittea  to  him  as  aforesaid 
to  any  person  applying  for  the  same. 

MARRIED  WOMEN— ^(continued.) 

Power  of  perpetual  Commiuiaueru 

82.  Provided  always,  and  he  it  further  enacted,  That  any  person  Power  or  per- 
appointed  commissioner  for  any  particular  county,  riding,  division,  Re|^i  conmi*- 
Boke,  or  place,  shall  he  competent  to  take  the  acknowlec^gment  ik  any  anedTo'Mypeiti. 
married  woman  wheresoever  she  may  reside,  and  wheresoever  the  lands  ^^  pi^e. 
or  money  in  respect  of  which  the  acknowledgment  is  to  be  taken 
maybe. 

Special  Committionert. 

6t^,  And  be  it  further  enacted,  That  in  those  cases  where,  by  reason  If*  f^m  being 
of  residence  beyond  seas,  or  ill-health,  or  any  other  sufficient  cause,  I*Jiarried*w<^ui 
any  married  woman  shall  be  prevented  from  making  the  acknowledg-  be  prevented 
ment  required  by  this  act  before  a  judge  or  a  master  in  chancery,  or  '^  °*i!!d°'  **** 
any  of  the  perpetual  commissioners  to  be  appointed  as  aforesaid,  it  shall  Mcdld'coimiiiu!'' 
be  lawful  nir  the  Court  of  Common  Pleas  at  Westminster,  or  any  judge  uoDen  to  be 
of  that  court,  to  issue  a  commission  specially  appointing  any  persons  *PI^>'>'^* 
therein  named  to  he  commissioners  to  take  the  acknowledgment  by 
any  married  woman  to  be  therein  named  of  any  such  deed  as  afore- 
saiid:  Provided  always,  that  every  such  commission  shall  be  made 
letumable  within  such  time,  to  he  therein  expressed,  as  the  said  court 
or  judge  shall  think  fit. 

Memorandum  of  Acknowledgment. 

84.  And  he  it  further  enacted,  (a)  that  when  a  married  woman  shall  ^^•^  "gSSr**** 
acknowledge  any  such  deed  as  aforesaid,  the  judge,  master  in  chan-  jicknowledge  • 
eery,  or  commissioners  taking  such  acknowledgment,  shall  sign  a  deed,  ibe  perton 
memorandum,  to  be  indorsed  on  or  written  at  the  foot  or  in  the  margin  {Jdme*!!*!©  •JST' 
of  such  deed,  which  memorandum,  subject  to  any  alteration  which  a  memorandom  lo 

-  tbe  effect  here 

(a)  In  re  Sarah  Luke,  wife  of  G.  Luke,  an  infant*  1   Bingh.  Rep.  265,  ' 

N.  S. ;  5  Moore  &  Sc.  Rep.  80  -,  3  Dewl.  Pr.  Ca.  112. 
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and  alio  ■Ign  a 
cerlilleate  of  the 
taking  of  sQch 
ack  nowledKmcnt 
to  the  effret  here 
mentioned. 


mliy  from  time  to  time  be  directed  by  the  Court  of  Common  Pleas, 
shall  be  to  the  following  effect ;  videlicet^ — 

*•  This  deed,  marked  [here  add  son^  letter  or  other  mark/or  the  ptcr- 

*  poie  of  identification,]  was  this  day  produced  before  me  [or  usl  and 
'  acknowledged  by  therein  named  to  be  her  act  and  deed; 
'  previous  to  which  acknowledgment  the  said  was  ex- 
'  amined  by  me  [or  us]  separately  and  apart  from  her  husband, 
'  touching  ner  knowledge  of  the  contents  of  the  said  deed  and  her 
'  consent  thereto,  and  declared  the  same  to  be  freely  and  voluntarily 

*  executed  by  her.' 

MARRIED  WOMEN (COUtiuUed.) 

Separate  Certificate  of  Acknowiedgmeni, 

And  the  same  judee,  master  in  chancery,  or  commissioners,  shall  also 
sign  a  certificate  of  the  taking  of  such  acknowledmient,  to  be  written 
or  ingrossed  on  a  separate  piece  of  parchment ;  wnich  certificate,  sub- 
ject to  any  alteration  which  mav  from  time  to  time  be  directed  by  the 
Court  of  Common  Pleas,  shall  be  to  tlie  following  efi*ect ;  videlicet, — 

'  These  are  to  certify,  that  on  the  day  of 

in  the  year  one  thousand  eight  hundred  and  before 

me  the  undersigned  Sir  Nicholas  Conyngham  Tindal^  I^ord  Chief 
Justice  of  the  Court  of  Common  Pleas  at  Westminster,  [or  before 
me  Sir  James  Parke,  knight,  one  of  the  justices  of  the  Court  of 
King's  Bench  at  Westminster ;  or  before  me  the  undersigned  James 

WiUiam  Farrar,  one  of  the  masters  in  ordinary  of  the  Court  of 
Chancery;  or  before  uaA.B.  and  C.  D.  two  of 

the  peipetual  commissioners  appointed  for  the  for  taking 

the  acknowledgments  of  deeds  by  married  women,  pursuant  to  an 
act  passed  in  the  year  of  the  reign  of  his  majesty  King 

William  the  Fourth,  intituled  An  Act  [insert  the  title  oj  this  act} ; 
or  before  us  the  undersigned  A.  B.  and  C.  D.  two  of  the 

commissioners  specially  appointed  pursuant  to  an  act  passed  in  the 
year  of  the  reign  of  his  majesty  King  William  the  Fourth, 
intituled  An  Act  [insert  the  title  of  this  act]  for  taking  the  acknow^ 
ledgment  of  any  deed  by  the  wife  of  ] 

appeared  personally  the  wife  of  and  produced  a 

certain  indenture,  marked  [here  add  the  mark']  bearing  date  the 
day  of  ana  made  between  [insert  the  name  of  the. 

parties\  and  acknowledged  the  same  to  be  her  act  and  deed:  And  I 
[or  we]  do  hereby  certify,  that  the  said  was,  at  the  time 

of  her  acknowlec^ng  the  said  deed,  of  full  age  and  competent  un- 
derstanding, and  that  she  was  examined  by  me  [or  us],  apart  from 
her  husband,  touching  her  knowledge  of  the  contents  of  the  said 
deed,  and  that  she  freely  and  voluntarily  consented  to  the  same.' 

Filing  Cert^cate  with  an  Affidavit  to  verify  it, 

Certiftcate  with  85.  And  be  it  further  enacted,(a)  That  every  such  certificate  as  afore- 

t2e*'ni7*obe"'  "*^^  ®^  '^*  taking  of  an  acknowledgement  by  a  married  woman  of  any 
lodged  with  tome  such  deed  as  aforesaid,  together  with  an  affidavit  by  some  person 
officer  of  the  Conrt  verifying  the  same,  and  the  signature  thereof  by  the  party  by  whom 

(a)  Anmtym..  5  Moo.  &  Sc-  S3. 
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the  same  Bhall  purport  to  be  signed,  shall  be  lodged  with  some  officer  of  Common  Picaa, 
of  the  Court  of  Common  Pleas  at  Westminster,  to  be  appointed  90  ^J^J^j^^^ 
hereinafter  mentioned ;  and  such  officer  shall  examine  the  certificate^  died  of  record  in 
and  see  that  it  is  duly  signed,  either  by  some  judge  or  master  in  chan*  ^*  ^^^'^ 
eery,  or  by  two  commissioners  appointed  pursuant  to  this  act,  and  duly 
verified  by  affidavit  as  aforesaid,  and  shall  also  see  that  it  contains  mxdk 
statement  of  particulars  as  to  the  consent  of  the  married  woman  aa 
shall  from  time  to  time  be  required  in  that  behalf;  and  if  all  the  requi- 
sites in  this  act  in  regard  to  the  certificate  shall  have  been  compued 
with,  then  such  officer  shall  cause  the  said  certificate  and  tiie  affidavit 
to  be  ffied  of  record  in  the  said  Court  of  Common  Pleas. 

• 

MARRIED  WOMEN — (contiuUCd.) 

Effect  of  filing  CertificaiC'^Relation  back, 

H6.  And  be  it  further  enacted,  That  when  the  certificate  of  the  On  filing  certin- 
acknowledgment  of  a  deed  by  a  married  woman  shall  be  so  filed  of  JJ|^,*|JJj^  iq^le^ 
record  as  aforesaid,  the  deed  so  acknowledged  shall,  so  far  as  regards  effvet  irom  time 
the  disposition,  release,  surrender,  or  extinguishment  thereby  made  by  of  ft^knuwiedg. 
any  married  woman  whose  acknowled^ent  shall  be  so  certified  °'^°^* 
concerning  any  lands  or  money  comprised  in  such  deed,  take  effect 
firom  the  time  of  its  being  acknowle^e^ed,  and  the  subsequent  filing  of 
such  certificate  as  aforesaid  shall  have  relation  to  such  acknowledg- 
ment. 

Index  of  Certificates. 

87.  And  be  it  fiirther  enacted.  That  the  officer  of  the  Court  of  The  officer  with 
Common  Pleas,  with  whom  such  certificates  as  aforesaid  shall  be  lodged,  JUflertrc^iSKeS 
shall  make  and  keep  an  index  of  the  same,  and  such  index  shall  con-  to  nuke  an  index 
tain  the  names  of  tne  married  women  and  their  husbands  alphabeti-  *^  ^^*  ^me. 
cally  arranged,  and  the  dates  of  such  certificates  and  of  the  deeds  to 

which  the  same  shall  respectively  relate,  and  such  other  particulars  as 
shall  be  found  convenient :  and  every  such  certificate  shall  be  entered 
in  the  index  as  soon  as  may  be  after  such  certificate  shall  have  been 
filed. 

Copies  of  Certificates — Evidence. 

88.  And  be  it  further  enacted.  That  after  the  filing  of  any  such  Officer  lo  deliver 
certificate  as  aforesaid,  the  officer  with  whom  the  certificate  shall  be  IJ^%^  whiai' 
lodged  shall  at  any  time  deliver  a  copy,  signed  by  him,  of  any  such  ahall  be  evidence, 
certificate  to  any  person  applying  for  such  copy ;  and  every  such  copy 

shall  be  received  as  evidence  of  the  acknowledgment  of  the  deed  to 
which  such  certificate  shall  refer. 

Power  of  the  Court  of  Common  Pleas  defined, 

89.  And  be  it  further  enacted,  That  the  Lord  Chief  Justice  o    the  Chiefjottice  of 
Court  of  Common  Pleas  at  Westminster,  shall  from  time  to  tune  ap-  Common  Piew  to 

..  iiiii«n*.ii  1  ./*  appoint  uie  officer 

point  the  person  who  shall  be  the  officer  with  whom  such  certificates  wiib  whom  the 

as  aforesaid  shall  for  the  time  being  be  lodged,  and  may  remove  him  certificates  ahall  be 

at  pleasure ;  and  the  Court  of  Common  Pleas  at  Westminster  shall  J^'STti  HSli''* 

also  from  time  to  time  make  such  orders  and  regulations  as  the  court  onten  touching 

shall  think  fit  touching  the  mode  of  examination  to  be  pursued  by  the  ***•  examination 
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mtmonad9m$,      eonmuMUMim  to  be  appcxiated  under  this  act,  and  touching  the  poxti- 
^S!^S!i!!\e,        ^ular  matten  to  be  mentioiied  in  such  meiiKNnindiims  and  certi&atea 

as  aforesaid,  and  the  affidavita  verifying  the  certificates,  and  the  time 
within  which  any  of  the  aforesaid  proceedings  shall  take  place,  and 
touching  the  amount  of  the  fees  or  chaiges  to  be  paid  for  the  copies  to 
be  delivered  by  the  clerks  of  the  peace  or  their  deputies,  or  by  th« 
officer  of  the  said  court,  as  hereiDbefore  directed,  ana  also  of  the  fees 
or  chai]^  to  be  paid  for  taking  acknowledgments  of  deeds  and  foe 
examimng  married  women,  and  for  the  proceedings,  matters^  and 
things  required  by  this  act  to  be  had,  done,  and  executed  for  completing 
and  giving  effi!ct  to  such  acknowledgments  and  eTaminalioniv 

MARRIED  WOMEN — (continued.) 
Copyholds — Equitable  Interests. 
A  nurried  wooiad  90.  And  be  it  further  enacted,  That  in  every  case  in  which  a  hus- 
esanlMd  ou^tL  ^>f^^  ^nd  Wife  shall  either  in  or  out  of  court,  surreuder  into  the  hands 
nrrcader  of  ao  of  the  lord  of  a  manor  any  lands  held  by  copy  of  court  roll,  parcel  of 
eopyiioi(L^\r '"  ^^^  manor,  and  in  which  she  alone,  or  she  and  her  husband  in  her 
•oeh  mute  were  right,  may  have  an  equitable  estate,  the  wife  shall,  upon  such  suixender 
i«iai*  being  made,  be  separately  examined  by  the  person  taking  the  surrender 

in  the  same  manner  as  she  would  have  been  if  the  estate  to  which  she 
alone,  or  she  and  her  husband  in  her  right,  may  be  entitled  in  such 
lands  were  an  estate  at  law  instead  of  a  mere  estate  in  equi^ ;  and 
every  such  surrender,  when  such  examination  shall  be  taken,  shall  be 
binding  on  the  married  woman  and  all  persons  claiming  under  her; 
and  aU  surrenders  heretofore  made  of  lands  similarly  circumstanced, 
where  the  wife  shall  have  been  separately  examined  by  the  person 
taking  the  surrender,  axe  hereby  declared  to  be  good  and  valid. 

Dispensation  with  Husband's  Conatrrence. 

PhHu  ?'  5?™"**"  91  •  Provided  always,  and  be  it  further  enacted,(a)  That  if  a  husband 
of «  hutend  twine  ^^  ^  consequence  of  being  a  lunatic,  idiot,  or  of  unsound  mind, 
loDatic,  &c  mav  and  whether  he  shall  have  been  found  such  by  inquisition  or  n5^  or 
cuMorrence'*  ^^^  ftom  any  Other  cause  be  inci^ble  of  executing  a  deed,  or  <^ 
except  where  the    making  a  surrender  of  lands  held  by  copy  of  court  rofi,  or  if  his 


lord  chancellor  or  dence  shall  not  be  known,  or  he  shall  be  in  prison,  or  shall  be  living 
mia^ecTwiSi'*  ^"^  apart  from  his  wife>  either  b^  mutual  consent  or  by  sentence  S 
lanatic*,  or  the       divorce,  or  in  consequence  of  his  being  transported  beyond  the  seas,  or 

MiJ?«hlif  bl"the  ^^^^  ^y  ^^^^  ^"^  whatsoever,  it  shall  be  lawful  for  the  Court  of 
profecior  of  a  Common  Pleas  at  Westminster,  by  an  order  to  be  made  in  a  summary 
•ettiement  inliea  ^ay  Upon  the  application  of  the  wife,  and  upon  such  evidence  as  to 
^     ^  ^      *      the  said  coturt  shall  seem  meet,  to  dli^nse  with  the  concurrence  of 

the  husband  in  any  case  in  which  his  concurrence  is  required  by  this 
act  or  otherwise ;  and  aU  acts,  deeds,  or  surrenders  to  be  done,  exe- 
cuted, or  made  by  the  wife  in  pursuance  of  such  order,  in  regard  to 
lands  of  any  tenure,  or  in  reg^  to  money  subject  to  be  invested  in 
the  purchase  of  lands,  shall  be  done,  executed,  or  made  by  her  in  the 
same  manner  as  if  she  were  hfeme  sole,  and  when  done,  executed,  or 
made  by  her  shall  (but  without  prejudice  to  the  rights  of  the  husband 
as  then  existing  independently  of  this  act)  be  as  good  and  valid  as 
they  would  have  been  if  the  husband  had  concurred :  Provided  always, 

(a)  In  re  Tkcfmat  Rult,  4  Moo.  &  Sc.  331. 
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that  ^118  daiiae  shall  not  extend  to  the  eaae  of  ^  married  woman  vhere 
under  this  act  the  lord  high  chancellor,  lord  keeper  or  lord*  commis- 
sionerB  for  the  custody  of  the  great  seal,  or  oUier  the  person  or  persons 
intrusted  with  the  care  and  commitment  of  the  custody  of  the  persons 
and  estates  of  persons  found  lunatic,  idiot,  and  of  unsound  mind,  or 
his  majesty's  hign  Court  of  Chancery,  shall  be  the  protector  of  a  se^e- 
meut  m  Ueu  of  her  husband. 

IRELAND. 

92.  And  be  it  fuithev  enacted,  That  this  act  shaU  not  extend  to  Ireland, 
Ireland,  except  where  the  same  ia  expressly  mentioned. 

REPEAL. 

93.  And  be  it  ftirther  enacted,  That  this  act,  or  any  part  thereof,  Act  nay  be 
nay  be  altercd,  yaried,  or  repealed  by  any  act  or  acts  to  be  passed  in  •■■^■wi  >■>>»  •«•- 
the  present  session  of  parliament 


LAW  OF  DOWER. 

3  &  4  William  IV.  c.  105, 

lRoi/al  Astenty  29th  August,  1833.] 
An  Act  for  the  Amendment  of  the  Law  relating  to  Thwer. 

DEFINITIONS. 

Be  it  enacted  by  the  king's  most  excellent  majesty,  by  and  with  the 

advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons, 

in  this  present  parliament  assembled,  and  by  the  authority  of  the 

same,  that  the  wordi  and  expressions  hereinafter  mentioned,  which  in  Meaning  or  the 

their  ordinary  signification  have  a  more  confined  or  a  diBerent  mean-  ^*^*  in  the  act ; 

ing,  shall  in  this  act,  except  where  the  nature  of  the  provision  or  the 

context  of  the  act  shall  exclude  such  construction,  he  interpreted  as 

follows ;  that  is  to  say,  the  word  "  land"  shall  extend  to  manors,  ad-  <«  Land." 

yowsons,  messuages  and  all  other  hereditaments,  whether  corporeal  or 

Incorporeal  (except  such  as  are  not  liable  to  dower),  and  to  any  share 

thereof;  and  every  word  importing  the  singular  number  only  shall  Number. 

extend  and  be  applied  to  several  persons  or  things  as  well  as  one 

person  or  thing. 

DOWER  IN  EQUITY. 

2.  And  be  it  further  enacted,  That  when  a  husband  shall  die,  bene-  Widows  to  be 
ficially  entitled  to  any  land  for  an  interest  which  shall  not  entitle  his  ^^|'^'5^  ''*u**b7*' 
widow  to  dower  out  of  the  same  at  law,  and  such  interest,  whether  mtatn.^°  ^ 
wholly  equitable,  or  partly  legal  and  partly  equitable,  shall  be  an  estate 

of  inheritance  in  possession,  or  equal  to  an  estate  of  inheritance  in 
possession,  (other  than  an  estate  in  joint  tenancy,)  then  his  widow 
shall  be  entitled  in  equity  to  dower  out  of  the  same  land. 

SEISIN  OF  HUSBAND. 

3.  And  be  it  further  enacted.  That  when  a  husband  shall  have  Seisin  shall  not  be 
been  entitled  to  a  right  of  entry  or  action  in  any  land,  and  his  widow  {jjf  *!"7  ***  ''^* 
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would  be  entitled  to  dower  out  of  the  same  if  he  had  reeovered 
don  thereof  she  shall  be  entitled  to  dower  out  of  the  same,  although 
her  husband  shall  not  have 'recovered  possession  thereof;  provided  that 
such  dower  be  sued  for  or  obtained  within  the  period  auiing  wlpdi 
such  right  of  entiy  or  action  might  be  enforced. 

9 

ALIENATION,  CONDITIONS,  SATISFACTION,  &C.  BT  HOSBAND. 

No  dower  oat  of  4.  And  be  it  further  enacted,  That  no  widow  shall  be  entitled  to 
«si«teadupoMdor.  ^q^qj^  qq^  of  any  land  which  shall  have  been  absolutely  disposed  of  by 

her  husband  in  nis  life-time,  or  by  his  will. 

Priority  to  partial  5.  And  be  it  further  enacted,  That  all  partial  estates  and  interests, 
and'apeciaiit?*'  ^^  ^  charges  created  by  any  disposition  or  will  of  a  husband,  and  all 
d«bu.  debts,  incumbrances,  contracts  and  engagements  to  which  his  land 

shall  be  subject  or  liable,  shall  be  valid  and  effectual  as  against  the 

right  of  his  widow  to  dower. 

Dower  may  be  6.  And  be  it  further  enacted.  That  a  widow  shall  not  be  entitled  to 

barred  by  "  ^^f  dower  out  of  any  land  of  her  husband  when  in  the  deed  bv  which  such 

'    land  was  conveyed  to  him,  or  by  any  deed  executed  by  him,  it  shall 

be  declared  that  his  widow  shall  not  be  entitled  to  dower  out  of  such 

land. 

or  by  a  declara-         7.  And  be  it  further  enacted,  That  a  widow  shall  not  be  entitled  to 

baod*a  wiH  ""**"  ^o^®'  o"*  ^^  ^^V  ^^  of  Which  her  husband  shall  die  wholly  or  par- 
tially intestate  when  by  the  will  of  her  husband,  duly  ezecut^  for  the 
devise  of  freehold  estates,  he  shall  declare  his  intention  that  she  shall 
not  be  entitled  to  dower  out  of  such  land,  or  out  of  any  of  his  land. 

Dower  may  be  8.  And  be  it  further  enacted.  That  the  right  of  a  widow  to  dower 

tiwT^  ^^  n»^c.   ^Yifjn  be  subject  to  any  conditions,  restrictions  or  directions  which  shall 

be  declared  by  the  will  of  her  husband,  duly  executed  as  aforesaid. 

Devise  ^^^^  9.  And  be  it  further  enacted.  That  where  a  husband  shall  devise 

widcm^aU  bar  ^^7  ^<^  ^'ut  of  which  his  widow  would  be  entitled  to  dower  if  the 
her  dower  ooieaa,  same  were  not  so  devised,  or  any  estate  or  interest  therein,  to  or  for 
*^*  the  beuefii  of  his  widow,  such  widow  shall  not  be  entitled  to  dower  out 

of  or  in  any  land  of  her  said  husband,  unless  a  contrary  intention  shall 

be  declared  by  hi3  will. 

Beqnefti  of  per-  iQ.  And  be  it  further  enacted.  That  no  gift  or  bequest  made  by  any 

widow*«hai/Dot  *  husband  to  or  for  the  benefit  of  his  widow  of  or  out  of  his  personal 
bar  her  dower  na-  estate,  or  of  or  out  of  any  of  his  land  not  liable  to  dower,  shall  defeat 
leM,  &c.  ^f  prejudice  her  right  to  dower,  unless  a  contrary  intentioQ  shall  be 

declared  by  his  will. 

AGREEMENT  NOT  TO  BAR  DOWER. 

Agreement  not  to  H.  Provided  always,  and  be  it  further  enacted.  That  nothing  in 
enroreedr  '"'^  ^  ^^  ^^  contained  shdl  prevent  any  court  of  equity  fVom  enforcing  any 

covenant  or  agreement  entered  into  bv  or  on  tbe  part  of  any  huuMUid 
not  to  bar  the  right  of  his  widow  to  dower  out  01  his  lands,  or  any  of 
them. 
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PRIORITY  OF  LEOACIEI  IN  LIEU  OF  DOWER. 

12.  And  be  it  further  enacted,  That  nothing  in  this  act  contained  Legteiet  in  bar  or 
shall  interfere  with  any  rule  of  equity,  or  of  any  ecdeaiastical  court,  ly  JjJ^  MtRtallal' 
which  l^iacies  bequeathed  to  widows  in  satisfiiction  of  dower  are  enti-  ^' 
tied  to  priority  over  other  l^;acieB. 

DOWER  ad  otttum,  &c,  abolished. 

13.  And  be  it  further  enacted,  That  no  widow  shall  hereafter  be  CertaiD  dowen 
entitled  to  dower  ad  ostium  ecdesis,  or  dower  ex  assensu  patris.  aboiUied. 

SAVING  AND  RESTRAINING  CLAUSE. 

14.  And  be  it  further  enacted,  That  this  act  shall  not  extend  to  the  Act  not  to  tako 
dower  of  any  widow  who  shall  have  been  or  shall  be  married  on  or  J'^J'  befsre  the 
before  the  first  dav  of  January,  one  thousand  eight  hundred  and    **  ^^^f* 
thirty-four,  and  shall  not  give  to  any  wiU,  deed,  contract,  engagement 

or  chai^  ezecutedt  enteral  into  or  created  before  the  said  first  day  of 
January,  one  thousand  eight  hundred  and  thirty-four,  the  effect  of 
defeating  or  prejudicing  any  right  to  dower. 


LAW  OF  INHERITANCE. 

3  &  4  Will.  IV.  c.  106. 
[Royal  Assent,  29th  August,  1833.] 

An  Act  far  ike  Amendment  of  the  Law  of  Inheritance. 

DEFINITIONS. 

Be  it  enacted  by  the  kine's  most  excellent  majesty,  by  and  with  the 

advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons, 

in  this  present  parliament  assembled,  and  by  the  authority  of  the 

same,  that  the  words  and  expressions  hereinafter  mentions,  which 

In  their  ordinary  signification  have  a  more  confined  or  a  cQfferent  Meaning  of  the 

meaning,  shaU^in  this  act,  except  where  the  nature  of  the  ]irovision  or  ^orda  in  the  aet : 

the  context  of  the  act  shall  exclude  such  construction,  be  interpreted 

as  follows ;  (that  is  to  say,)  the  word  "  land"  shall  extend  to  manors,  «  Land." 

advowBons,  messuages  and  all  other  hereditaments,  whether  corporeal 

or  incorporeal,  and  whether  freehold  or  copyhold,  or  of  any  other 

tenure,  and  whether  descendible  according  to  the  common  law,  or 

according  to  the  custom  of  gavelkind  or  borough-english,  or  any  other 

eustom,  and  to  money  to  m  laid  oulf  in  the  purchase  of  land,  and  to 

chattels  and  other  personal  property  transmissible  to  heirs,  and  also  to 

any  share  of  the  same  hereditaments  and  properties  or  any  of  them, 

and  to  any  estate  of  inheritance,  or  estate  for  any  life  or  lives,  or  other 

estate  transmissible  to  heirs,  and  to  any  oossibility,  right  or  title  of 

entry  or  action,  and  any  other  interest  capable  of  being  inherited,  and 

whether  the  same  estates,  possibilities,  rights,  titles  and  interests,  or 

any  oi  them,  shall  be  in  posqession,  reversion,  remainder  or  contin* 
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**  The  pordiaMr/'  ffency ;  and  the  words  '*  the  parchafler"  shaQ  mean  the  penon  who 

hut  acquired  die  kuid  otherwise  than  by  descent,  or  than  by  anv 
escheat,  .partition  or  indoeure,  by  the  effect  of  which  the  hmd  shall 
have  become  part  of  or  descendiole  in  the  same  manner  as  other  land 
acquired  by  descent ;  and  the  word  **  descent"  shall  mean  the  title  to 
inherit  land  by  reason  of  consanguinity,  as  well  where  the  heir  shall 
be  an  ancestor  or  collateral  relation,  as  where  be  shall  be  a  child  or 
otlier  issue,  and  the  expression  '*  descendants"  of  any  ancestor  shall 
extend  to  all  persons  who  must  trace  their  descent  through  sudi 
aiicestor ;  and  the  expression  "  the  person  last  entitled  to  land"  shall 
extend  to  the  last  person  who  had  a  right  thereto,  whether  he  ^d  or 
did  not  obtain  the  possession  or  the  receipt  of  the  rents  and  profits 
thereof;  and  the  word  '*  assurance"  shall  mean  any  deed  or  instrument 
(other  ^an  a  will)  by  which  any  land  shall  be  conveyed  or  transferred 
at  law  or  in  equity;  and  every  word  importing  the  singular  number 
only  shall  extend  and  be  appUed  to  several  persons  or  things  as  wdl  as 
one  person  or  thing ;  and  every  woind  importing  the  masculine  gender 
only  shall  extend  and  be  applied  to  a  femiale  as  well  as  a  male. 


"DncnU 


"  DdceodanU." 

"  Penon  last 
entitled." 

"  Aitaraoce." 


Nanber  amI 
geader. 


DcseenC  shall 
always  be  traced 
from  the  por- 
ehaaer,  hot  the 
laat  owner  shall  be 
considered  to  be 
the  porchaser, 
vnless  the  con- 
trary be  proTcd. 


DESCENT— ROOT  OF. 

2.  And  be  it  further  enacted,  lliat  in  every  case  descent  shall  be 
traced  from  the  purchaser;  and  to  the  intent  that  the  pedigree  may 
never  be  carried  mrther  back  than  the  circumstances  of  the  case  and 
the  nature  of  the  title  shall  require,  the  person  last  entitled  to  the  land 
shall,  for  the  purposes  of  this  act,  be  considered  to  have  been  the  pur- 
chaser thereof  unless  it  shall  be  proved  that  he  inherited  the  same,  in 
which  case  the  person  from  whom  he  inherited  the  same  shall  be  con- 
sidered to  have  oeen  the  purchaser  unless  it  shall  be  proved  that  he 
inherited  the  same ;  and  in  like  manner  the  last  person  from  whom 
the  land  shall  be  proved  to  have  been  inherited  shall  in  every  case  be 
considered  to  have  been  the  purchaser,  unless  it  shall  be  proved  that 
he  inherited  the  same. 


Heir  entitled 
under  a  will  shall 
take  aa  devisee, 
and  a  limitation 
to  the  cranlor  or 
his  heirs  shaU 
create  an  estate 
by  parehase. 


DEVISE  TO  HEIR LIMITATION  TO  GRANTOR,  &C. 

3.  And  be  it  further  enacted,  That  when  any  land  shall  have  been 
devised,  by  any  testator  who  shall  die  after  the  thirty-first  day  of  De- 
cember, one  thousand  eight  hundred  and  thirty-three,  to  the  heir  or  to 
the  ^TBon  who  shall  be  the  heir  of  such  testator,  such  heir  shall  be 
considered  to  have  acquired  the  land  as  a  devisee,  and  not  by  descent; 
and  when  any  land  shall  have  been  limited,  by  any  assurance  executed 
after  the  said  thirty-fiist  day  of  December,  one  thousand  eight  hundred 
and  thirty-three,  to  the  person  or  to  the  heirs  of  the  penon  who  shall 
thereby  have  conveyed  the  same  land,  such  person  shall  be  considered 
to  have  acquired  the  same  as  a  purchaser  by  virtue  of  such  a«arano^ 
and  shall  not  be  considered  to  be  entitled  thereto  as  his  former  estate  or 
part  thereof. 

LIMITATION  TO  HEIRS,  AS  PURCHASERS. 

Whe  h  i  talc  ^'  ^^^  ^  ^  further  enacted,  That  when  any  person  shall  have  ac- 
hy pJmrhaM  quired  anv  land  by  purchase  under  a  limitation  to  the  heirs  or  to  the 
nnder  limitations  hdrs  of  the  body  of  any  of  his  anceetoca,  contained  in  an  assurance 
{heS*  S^o^  the  «»<»t^  »*^  t^  K**^   thirty-first  day  of  December,  one  thousand 
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eigbt  hundred  and  thirty-three,  or  under  a  limitation  to  the  hein  or  i^q^  ^^^  dMcend 
to  the  heirs  of  the  body  of  any  of  his  ancestors,  or  under  any  limitation  m  if  the  aDc«ttor 
having  the  same  effect,  contained  in  a  will  of  any  testator  who  shall  Jj^^Jf*"  ****  '"^. 
depart  this  life  after  the  said  thirty-first  day  of  December,  one  thou- 
sand eight  hundred  and  thirty-Uiree,  then  and  in  any  of  such  cases 
such  land  shall  descend,  and  tlie  descent  thereof  shall  be  traced  as  if 
the  ancestor  named  in  such  limitation  had  been  the  purchaser  of  such 
land. 

BROTHERS  AND  SISTERS. 

5.  And  be  it  further  enacted.  That  no  brother  or  sister  shaU  be  Brotben,  *e. 
considered  to  inherit  immediately  from  his  or  her  brother  or  sister,  !^nt^|hrMiftr 
but  every  descent  from  a  brother  or  sister  shall  be  traced  through  the  their  parent, 
parent. 

LINEAL  ANCEaTORa. 

6.  And  be  it  further  enacted,  That  every  lineal  ancestor  shall  be  Lineal  anceitor 
capable  of  being  heir  to  any  of  his  issue ;  and  in  every  case  where  "^>  ^  ^'*'  ^^ 
there  shall  be  no  issue  of  Uie  purchaser,  his  nearest  lineal  ancestor  coTiaterei^rMnn 
shall  be  his  heir  in  preference  to  any  person  who  would  have  been  eiaiming  thrMih 
entitled  to  inherit,  either  by  tracing  nis  descent  through  such  lineal  ^*"*' 
ancestor,  or  in  consequence  of  there  being  no  descendant  of  such 

lineal  ancestor,  so  that  the  father  shall  be  preferred  to  a  brother  or 
sister,  and  a  more  remote  lineal  ancestor  to  any  of  his  issue,  other 
than  a  nearer  lineal  ancestor  or  his  issue. 

MALE  LINE,  MALE  STOCKS. 

7.  And  be  it  frirther  enacted  and  declared.  That  none  of  the  ma-  The  male  line  to 
temal  ancestors  of  the  person  from  whom  the  descent  is  to  be  traced,  ^  preferred, 
nor  any  of  their  descendants,  shall  be  capable  of  inheriting  until  all 

his  paternal  ancestors  and  their  descendants  shall  have  failed ;  and 
also  that  no  female  paternal  ancestor  of  such  person,  nor  any  of  her 
descendants,  shall  be  capable  of  inheriting  until  all  his  male  paternal 
ancestors  and  their  descendants  shall  have  fidled ;  and  that  no  female 
maternal  ancestor  of  such  person,  nor  any  of  her  descendants,  shall 
be  capable  of  inheriting  until  all  his  male  maternal  ancestors  and 
their  aesoendants  shall  have  foiled. 

MOTHER  OF  REMOTEST  MALE  ANCESTOR. 

8. '  And  be  it  fUrther  enacted  and  declared.  That  where  there  shall  The  mother  of 
be  a  failure  of  male  paternal  ancestors  of  the  person  from  whom  the  ^^  ^!!^^  to 
descent  is  to  be  traced,  and  their  descendants,  the  mother  of  his  be  prcfenvd  to 
more  remote  male  paternal  ancestor,  or  her  descendants,  shall  be  the  j^**  mother  or  the 
heir  or  heirs  of  such  person,  in  preference  to  the  mother  of  a  less  re-  a'^ettor?  '  "* 
mote  male  paternal  ancestor,  or  her  descendants ;  and  where  there  shall 
be  a  failure  of  male  maternal  ancestors  of  such  nerson,  and  their  de-  • 

soendants,  the  mother  of  his  more  remote  male  maternal  ancestor, 
and  her  descendants,  shall  be  the  heir  or  heirs  of  such  person,  in 
preference  to  the  mother  of  a  less  remote  male  maternal  ancestor, 
and  her  descendants. 

HALF  BLOOD. 

9.  And  be  it  further  enacted.  That  any  person  related  to  the  person  Half  blood,  \r  on 

from  whom  the  descent  is  to  be  traced  by  the  half  blood  shall  be  ca-  SVK!l*l*if"'' 

A  anceeior,  to  u« 
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iMrii  aftM*  tiM  pable  of  beiDff  bb  heir ;  and  the  pUce  in  which  any  each  rdadon  by 
whole  blood  of  the  half  blood  shall  stand  in  the  order  of  inheritance,  so  as  to  be  en- 
ifM*tbe  pvt^'  titled  to  inherit,  shall  be  next  after  any  relation  in  the  same  decree  of 
a  female  aaceMor,  the  whole  blood,  and  his  issue,  where  the  common  ancestor  shaU  be 
after  ker.  ^  male,  and  next  after  the  common  ancestor  where  socb  common  an- 

cestor shall  be  a  female,  so  that  the  brother  of  the  half  blood  on  the 
part  of  the  fiither  shall  inherit  next  after  the  sisters  of  the  whole 
nlood  on  the  part  of  the  father  and  their  issue,  and  the  brother  of  Uie 
half  blood  on  the  part  of  the  mother  shall  inherit  next  after  the 
mother. 


After  the  death 
of  a  penoo  at- 
tafaited,  hb  de- 
•eeodaatt  migr 
iaherit. 


litt  not  to  ex- 
tend to  any  d»> 
•cent  before  Jan. 
ISS4. 


ATTAINTED  BLOOD. 

10.  And  be  it  further  enacted.  That  when  ^e  person  from  whom 
the  descent  of  any  land  is  to  be  traced  shall  have  had  any  relation 
who,  having  been  attainted,  shall  have  died  before  such  descent  shall 
have  taken  place,  then  sndi  attainder  shall  not  prevent  any  person 
from  inheriting  such  land  who  would  have  been  capable  of  inheriting 
the  same,  by  tracing  his  descent  through  such  relation,  if  he  had  not 
been  attainted,  unless  such  land  shall  nave  escheated  in  consequence 
of  sudi  attainder  before  the  first  day  of  January,  one  thousand  eight 
himdred  and  thirty-four. 

COMMENCEMENT  OF  ACT. 

11.  And  be  it  further  enacted.  That  this  act  shall  not  extend  to 
any  descent  which  shall  take  place  on  the  death  of  any  person  who 
shall  die  before  the  said  first  day  of  January,  one  thousand  eight 
hundred  and  thirty-four. 


COMMENCEMENT 


-LIMITATION  TO  HEIR  AS  PURCHASER. 


Umitatiom  made 
before  the  let  Jan. 
MM,  to  the  bein 
of  a  perMW  then 
Uvins,  •hall  take 
effect  a»  If  the 
aet  had  not  been 


12.  And  be  it  further  enacted,  That  where  any  assurance  executed 
before  the  said  first  day  of  January,  one  thousand  ewht  himdred  and 
thirty-four,  or  the  will  cf  anv  person  who  shall  die  before  the  same 
first  day  of  January,  one  thousand  eight  hundred  and  thirty-four, 
shall  contain  any  limitation  or  gift  to  the  heir  or  heirs  of  any  person, 
under  which  the  person  or  persons  answering  the  description  of  heir 
shall  be  entitled  to  an  estate  by  purchase,  then  the  person  or  persons 
who  would  have  answered  such  aescription  of  heir  if  this  act  had  not 
been  made  shaU  become  entitled  by  virtue  of  such  limitation  or  gift, 
whether  the  person  named  as  ancestor  shall  or  shall  not  be  livii^  on 
or  after  the  said  first  day  of  January,  one  thousand  eight  hundred 
and  thirty-four. 
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DIRECTIONS  AND  OBSERVATIONS 

FOR  THB  V8I  OF  TUB  FOLLOWING 

TABLE    OF    DESCENT. 


The  Roinan  numerals  indicate  the  course  of  descent  before  the  alter- 
ations made  bj  the  stat  3  &  4  Wm.  4,  c.  106,  and  the  Arabic  nu- 
merals indicate  the  course  of  descent  since  these  alterations.  In  this, 
as  in  every  table  of  descent  according  to  the  common  law,  the- priority 
of  males  to  females,  the  right  of  seniority  among  males,  the  right  of 
equal  partition  among  females,  and  the  right  of  representation,  are 
implied.  Such  part  of  the  first  of  Mr.  Justice  Blackstone's  Canons  of 
Descent  (a)  as  requires  actual  seisin,  and  as  excludes  lineal  ascent,— 
such  part  of  the  second  of  those  canons  as  might  induce  a  preference 
of  a  male  of  the  half-blood  to  a  female  of  the  whole  blood  of  the  same 
d^ee,— such  part  of  the  fifth  of  those  canons  as  by  implication  ex- 
cludes lineal  ancestors  and  the  half-blood,  and  the  sixth  of  those 
canons  expressly  excluding  the  half-blood,  appear  to  be  alone  altered 
by  the  recent  statute.  The  Propositus  must,  under  the  old  law,  have 
been  the  person  last  actually  seised  of  the  property  in  respect  of  which 
the  descent  was  to  be  traced ;  but  may,  under  the  new  law,  be  the 
last  person  who  had  a  right  thereto,  whether  he  shall  or  shall  not  have 
obtained  the  actual  possession,  or  the  receipt  of  the  rents  and  profits 
thereof.  See  the  1st  section  of  the  statute  3  &  4  Wm.  4,  c.  106.  In 
every  case  in  which  it  shall  be  proved  that  the  Propositus  inherited 
the  property,  or  that  he  and  also  one  or  more  of  his  ancestors  suc- 
cessively inherited  it,  then  one  of  the  two  chief  lines  of  ancestors,  or 
one  of  the  lines  and  some  portion  of  the  other  line  will  be  excluded 
firom  inheriting  the  property.  See  the  2d  section  of  the  above- 
mentioned  statute.  In  those  parts  of  the  table  where  relatives  of  the 
half-blood  might  have  been,  but  are  not,  introduced,  the  reader  will 
assume  that  none  existed.  The  preceding  observations  are  applicable 
also  to  the  engraved  table  of  descent. 

(a)  See  pott,  p.  504. 


V 


5o«  TABLE    OF 

ACCORDING  TO  AS  WELL  THE  LAW  BEFORE,  AS 


'  •  rr 


via  ,\,[i 

1 1.  Eldest  son         -| 

II 2.  Second  son         >  Descending  line. 

Ill 3.  The  danghters  J 

4.  Father  ........  Paternal  aacending  line. 

IV 5.  Eldest  brother  ^-v 

V 6.  Second  brother   C  Collateral  ancestors  from  the  same  two  parenU. 

VL 7.  The  sisters         J 


Patmal  >  ^   q  ,    brother  of  the  half-blood  from  the  father. 
Aneaton.  |  ^ 

9.  All  the  sisters  of  the  half-blood  from  the  father. 
10.  Paternal  grandfather. 

VII 11.  Paternal  uncles  and  aunts. 

12.  Paternal  uncles  and  aunts  of  the  half-blood  from  the  paternal  grand' 

father. 

13.  Paternal  grandfather's  father. 
VIII. ...     14.  father's  paternal  uncles  and  aunts. 

15.  Father's  paternal  uncles  and  aunts  of  the  half-blood  from  the  pa- 

ternal grandfather's  father. 

16.  Paternal  grandfather's  paternal  grandfather. 

IX 17.  Paternal  grandfiither's  paternal  uncles  and  aunts. 

18.  Paternal  g^ndfather's  paternal  grandmother. 

19.  Paternal  grandfather's  mother. 

20.  Father's  paternal  uncles  and  aunts  of  the  half-blood  from  (he  pa- 

ternal grandfather's  mother. 

21.  Paternal  grandfather's  maternal  grandfather. 

X. . .  •  •  *  •     22.  Paternal  grandfather's  maternal  uncles  and  aunts. 
23.  Paternal  grandfather's  maternal  grandmother. 


24.  Paternal  orandmotbbr. 

25.  Paternal  uncles  and  aunts  of  the  half-blood  from  the  paternal  grand- 

mother. 

26.  Paternal  grandmother's  father. 
XI.  ....     27.  Father's  maternal  uncles  and  aunts. 

28.  Father's  maternal  uncles  and  aunts  of  the  half-blood  from  the  pa- 

ternal grandmother's  father. 

29.  Paternal  grandmother's  paternal  grandfather. 
XII 30.  Paternal  grandmother's  paternal  uncles  and  aunts* 

31.  Paternal  grandmother's  paternal  grandmother. 

32.  Paternal  grandmother's  mother. 

33.  Father's  maternal  uncles  and  aunts  of  the  half-blood  from  the  pa- 

ternal grandmother's  mother. 
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34. 

XIU.  ...  36. 
36. 


/-oc 


SINCE  THE  STATUTE  3  &  4  Wm.  4,  c.  IOC. 

Paternal  grandmother's  maternal  grandfather. 
Paternal  grandmother's  maternal  uncles  and  aunts. 
Paternal  grandmother's  maternal  g^randmother. 


Maternal 
Aneettors 


J  37. 


XIV. 


XV.    . 


38. 
39. 
40. 
41. 
42. 


43. 

..  ^4. 

^6. 

46. 
.  47. 
48. 
49. 
50. 


61. 

XVII.    ..  62. 

63. 


XVI.  .. 


MOTHEB. 

Only  brother  of  the  half  blood  from  the  mother. 

All  the  sisters  of  the  half-blood  from  the  mother. 

Maternal  orandfatubr. 

Materoal  uncles  and  aunts. 

Maternal  uncles  and  aunts  of  the  half-blood  fiom  the  maternal  grand- 
father. 

Maternal  grandfather's  father. 

Mother's  paternal  uncles  and  aunts. 

Mother's  paternal  uncles  and  aunts  of  the  half-blood  from  the  ma- 
ternal grandfather's  father. 

Maternal  grandfather's  paternal  grandfather. 

Maternal  grandfather's  paternal  uncles  and  aunts. 

Maternal  grandfather's  paternal  grandmother. 

Maternal  grandfather's  mother. 

Mother's  paternal  undes  and  aunts  of  the  half-blood  from  the  ma< 
temal  grandfather's  mother. 

Maternal  grandfather's  maternal  grandfather. 

Maternal  grandfather's  maternal  uncles  and  aunts. 

Maternal  grandfather's  maternal  grandmother. 


54.  Maternal  orandmotber. 

56.  Maternal  uncles  and  aunts  of  the  half-blood  from  thd  maternal  grand- 
mother. 
56.  Maternal  grandmother's  father. 
XVIII.  . .  67.  Mother's  maternal  uncles  and  aunts. 

68.  Mother's  materoal  uncles  and  aunts  of  the  half-blood  from  the  ma- 
ternal grandmother's  father. 
59.  Maternal  grandmother's  paternal  grandfather. 
XIX 60.  Maternal  grandmother's  paternal  uncles  and  aunts. 

61.  Maternal  grandmother's  paternal  grandmother. 

62.  Maternal  grandmother's  mother. 

63.  Mother's  maternal  uncles  and  aunts  of  the  half-blood  from  the  ma« 

temal  grandmother's  mother. 

64.  Maternal  grandmother's  maternal  grandfather. 

XX 65   Maternal  grandmother's  maternal  uncles  and  aunts. 

66.  Maternal  grandmother's  maternal  grandmother. 


5«e  1^  diruiient  and  oburvationt  preceding  the  above  Table. 
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The  Canons  of  Descent^  as  stated  by  Mr.  Justice 
Blackstone,  in  his  Commentaries  on  the  Laws  of 
England^  B.  ii.  c.  14^  are  as  follows. 


I.  The  fint  rule  is,  that  inheiitanoea  tball  lineally  descend  to  the 
iflgue  of  the  person  who  last  died  actoally  seised,  in  v^nUum ;  hut 
shall  never  lineally  ascend. 

II.  A  second  general  rule  or  canon  is,  that  the  male  issue  shall  he 
admitted  hefore  the  female. 

III.  A  third  rule  or  canon  of  descent  is  this ;  that  where  there  are 
two  or  more  males,  in  equal  degree,  the  eldest  only  shall  inherit ; 
hut  the  females  all  together. 

IV.  A  fourth  rule  or  canon  of  descent  is  this ;  that  the  lineal 
descendants,  in  infinitum^  of  any  person  deceased  shall  represent  their 
ancestor ;  that  is,  shall  stand  in  the  same  place  as  the  person  himsdf 
would  have  done,  had  he  heen  living. 

V.  A  fifth  rule  is,  that  on  fiulure  of  lineal  descendants,  or  issue,  of 
the  person  last  seised,  the  inheritance  shall  descend  to  his  oollatCTBl 
relations,  heing  of  the  blood  of  the  first  purchaser;  subject  to  the 
three  preceding  rules. 

VI.  A  sixth  rule  or  canon  therefore  is,  that  die  collateral  henr  of 
the  person  last  seised  must  be  lus  next  collateral  kinsman,  of  the 
whole  Uood. 

VII.  The  seventh  and  last  rule  or  canon  is,  that  in  collateral  in- 
heritances the  male  stocks  shall  be  preferred  to  the  female  (that  is 
kindred  derived  fimm  the  blood  of  the  male  ancestors,  however  r»> 
mote,  shall  be  admitted  before  those  firom  the  blood  of  the  female, 
however  near,)— unless  where  the  lands  have,  in  fiu:t,  descended  from 
a  female. 


_i 
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CREDITORS  BY  SIMPLE  CONTRACT. 

3&4WILL.  IV.  c.  104. 

[Royal  Assent,  29ih  August^  1833.] 

An  Act  to  render  Freehold  and  Copyhold  Estates  Assets  for  the 

Payment  of  Simple  ana*  Contract  Debts,  •  jsc. 

Wbe&eas  it  is  expedient  that  the  payment  of  the  debts  of  all  persons 
should  he  secnred  more  efiectually  than  is  done  by  the  laws  now  in 
force ;  be  it  therefore  enacted  by  the  king's  most  excellent  majesty, 
by  and  with  the  advice  and  consent  of  the  lords  spiritual  and  tem- 
poral, and  commons,  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  That  from  and  after  the  passing  of  this  act,  PrMbold  and 
when  anv  person  shall  die  seised  of  or  entitled  to  any  estate  or  in-  copyhold  «*<*<^ 
terest  in  lands,  tenements,  or  hereditaments,  corporeal  or  incorpored,  ui^u  foTiiie^pi^ 
or  other  real  estate,  whether  freehold,  customaryhold,  or  copyhold,  mem  or  timpie 
which  he  shall  not  by  his  last  will  have  chaiged  with  or  devised  sub-  ^iSr*defru.*^ 
ject  to  the  payment  of  his  debts,  the  same  shall  be  assets  to  be  ad-        ^ 
ministered  in  courts  of  equity  for  the  payment  of  the  just  debts  of 
such  persons,  as  well  debts  aue  on  simple  contract  as  on  specialty ; 
and  that  the  heir  or  hein  at  law,  customary  heir  or  heirs,  devisee  or 
devisees  of  such  debtor,  shall  be  liable  to  ul  the  same  suits  in  equity 
at  the  suit  of  any  of  the  creditors  of  such  debtor,  whether  crecutors 
by  simple  contract  or  by  specialty,  as  the  heir  or  heirs  at  law,  devisee 
or  devisees  of  any  person  or  persons  who  died  seised  of  freehold  es- 
tates was  or  were  before  the  passing  of  this  act  liable  to  in  respect  of 
such  freehold  estates  at  the  suit  of  creditors  by  specialty  in  which  the 
heirs  were  bound:  provided  always,  that  in  the  administration  of 
assets  by  courts  of  equity  under  and  by  virtue  of  this  act,  all  cre- 
ditors by  specialty  in  which  the  heirs  are  bound  shall  be  paid  the  full 
amount  of  the  debts  due  to  them  before  any  of  the  creditors  by 
simple  contract  or  by  specialty  in  which  the  heixs  are  not  bound  shaU 
be  paid  any  part  of  their  demands. 
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APPORTIONMENT  OF  RENTS,  &c. 
4  Will.  IV.  c.  22. 

lRoy<d  Anent,  16th  June,  1834.] 

An  Jet  to  amend  an  Act  of  the  Eleventh  Year  of  King  George  the 
Second,  respecting  the  Apportionment  of  Rents,  Annuities  and  other 
Periodical  Payments, 

Whereas  by  an  act  passed  in  the  eleventh  year  of  the  reign  of  his 
li6.i,c.  10.        Majesty  King  George  the  Second,  intituled  An  Act  for  the   more 

effectual  tecuring  the  Payment  of  Rents,  and  preventing  Frauds  by 
Tenants,  it  was  enacted,  That  where  any  tenant  for  life  should  happen 
to  die  before  or  on  the  day  on  which  any  rent  was  reserved  or  made 
payable  upon  any  demise  or  lease  of  any  lands,  tenements  or  heredi- 
taments which  determined  on  the  d^ath  of  such  tenant  for  life,  the 
executors  or  administrators  of  such  tenant  for  life  should  and  might,  in 
an  action  on  the  case,  recover  of  and  from  such  undertenant  or  under- 
tenants of  such  lands,  tenements  or  hereditaments,  if  such  tenant  for 
life  die  on  the  day  on  which  the  same  was  made  payable,  the  whole, 
or  if  before  such  day  then  a  proportion,  of  such  rent,  according  to  the 
time  such  tenant  for  life  Uvea  or  the  last  year  or  quarter  of  a  year  or 
other  time  in  which  the  said  rent  was  growing  due  as  aforesaid,  makioff 
all  just  allowances,  or  a  proportionable  part  thereof  rei^>ectively:  and 
whereas  doubts  have  been  entertained  whether  the  provisions  of  the 
said  act  apply  to  every  case  in  which  the  interests  of  tenants  determine 
on  the  death  of  the  person  by  whom  such  interests  have  been  created, 
and  on  the  death  of  any  life  or  lives  for  which  such  person  was  entitled 
to  the  lands  demised,  althoiiffh  every  such  case  is  within  the  mischief 
intended  to  have  been  remecued  and  prevented  by  the  said  act;  and  it 
is  therefore  desirable  that  such  doubts  should  be  removed  by  a  decla- 
ratory law :  and  whereas,  by  law,  rents,  annuities  and  other  payments 
due  at  fixed  or  stated  periods  are  not  apportiouable  ^unless  express 
provision  be  made  for  the  purpose),  from  which  it  often  happens  that 
persons  (and  their  representatives)  whose  income  is  wholly  or  prin- 
cipally derived  from  these  sources,  by  the  determination  thereof  before 
the  period  of  payment  arrives,  are  deprived  of  means  to  satkfy  jut 
demands,  and  other  evils  arise  from  such  rents,  annuities  and  other 
payments  not  being  apportiouable,  which  evils  require  remedy :  be  it 
Renti  reMPred  od  therefore  enacted  and  declared  by  the  kinff's  most  excellent  majea^, 
oirihe^£Siro"f  "*  ^y  *^^  ^^^  *^?  advice  and  consent  of  the  lords  spiritual  and  temponO, 
Sm  penon  iMking  and  commons,  in  this  present  parliament  assembled,  and  by  the  autho- 
them  (thoogh  not    rity  of  the  same,  that  rents  reserved  and  made  payable  on  any  demise 
lirl)!Von*rhV''   ^^  1®<^  o^  ^°^  tenements  or  hereditaments,  which  have  been  and 
detihoriheteunc  shaU  be  made,  and  which  leases  or  demises  determined  or  shall 
K'c«>ni'ider«i  aa     ^«*crmiiie  on  the  death  of  the  person  making  &e  same  (alUiough  such 
within  the  uroTi-    person  was  not  strictly  tenant  for  life  thereof),  or  on  the  death  of  the 
sioni  of  recited      life  or  lives  for  which  such  person  was  entitled  to  such  hereditaments, 
^^'  shall,  so  far  as  respects  the  rents  reserved  by  such  leases,  and  the  leoo- 

very  of  a  proportion  thereof  by  the  person  grantmg  the  aame,  his  or 
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her  executors  or  administrators  (as  the  case  may  be),  be  conudered  as 
within  the  provisions  of  the  said  recited  act 

2.  And  be  it  further  enacted,  That  from  and  after  the  passing  of  AJI  renu,  an- 
this  act  all  rents  service  reserved  on  any  lease  by  a  tenant  in  fee  or  for  ■■***«•»  "*'  other 
any  hfe  interest,  or  by  any  lease  granted  under  any  power,  (and  which  Sae^raz^"' "' 
leases  shall  have  been  granted  f3ler  the  passing  of  this  act),  and  all  periods  to  be 
rents  charge  and  other  rents,  annuities,  pensions,  dividends,  moduses,  'PP^rUoned ; 
compositions  and  all  other  payments  of  every  description,  in  the  united 

kingdom  of  Great  Britain  and  Ireland,  made  payable  or  coming  due  at 
fixed  periods  under  any  instrument  that  shail  be  executed  after  the 
passing  of  this  act,  or  (being  a  will  or  testamentary  instrument)  tliat 
shall  come  into  operation  after  the  passine  of  this  act,  shall  be  appor- 
tioned so  and  in  such  manner  that  on  ue  death  of  any  person  in- 
terested in  any  such  rents,  annuities,  pensions,  dividends,  moduses, 
compositions  or  other  payments  as  aforesaid,  or  in  the  estate,  fund, 
office  or  benefice,  from  or  in  respect  of  which  the  same  shall  be 
issuing  or  derived,  or  on  the  determination  by  any  other  means  what- 
soever of  the  interest  of  any  such  person,  he  or  she,  and  his  or  her 
executors,  administrators  or  assigns,  shall  be  entitled  to  a  proportion 
of  such  rents,  annuities,  pensions,  dividends,  moduses,  compositions 
and  other  payments,  according  to  the  time  which  shall  have  elapsed 
from  the  commencement  or  last  period  of  payment  thereof  respectively 
(as  the  case  may  be),  including  the  day  of  the  death  of  such  person, 
or  of  the  determination  of  his  or  her  interest,  all  just  allowances  and  rabject  to  all  jost 
deductions  in  respect  of  charges  on  such  rents,  annuities,  pensions,  ^Jed"***®""* 
dividends,  moduses,  compositions  and  other  payments  being  made ; 
and  that  every  such  person,  his  or  her  executors,  administrators  and  Renediei  for  ob- 
assigns,  shall  have  such  and  the  same  remedies  at  law  and  in  equity  If*"!yi![J2^^'^ 
for  recovering  such  apportioned  parts  of  the  said  rents,  annuities,  pen-  ^"^ 

sions,  dividends,  moduses,  compositions  and  other  payments,  when  the 
entire  portion  of  which  such  apportioned  parts  snail  form  part  shall 
become  due  and  payable,  and  not  before,  as  he,  she  or  they  would 
have  had  for  recovering  and  obtaining  such  entire  rents,  annuities, 
pensions,  dividends,  moduses,  compositions  and  other  pajrments,  if 
entitled  thereto,  but  so  that  persons  liable  to  pay  rents  reserved  by 
any  lease  or  demise,  and  the  lands,  tenements  and  hereditaments  - 
comprised  therein,  shall  not  be  resorted  to  for  such  apportioned  parts 
specifically  as  aforesaid,  but  the  entire  rents  of  which  such  portions 
snail  form  a  part  shall  be  received  and  recovered  by  the  person  or 
persons  who  if  this  act  had  not  passed  would  have  been  en(,itled  to  such 
entire  rents ;  and  such  portions  shall  be  recoverable  from  such  person 
or  persons  by  the  parties  entitled  to  the  same  under  this  act  m  any 
action  or  suit  at  law  or  in  equity. 

3.  Provided  always,  and  be  it  enacted.  That  the  provisions  herein  Aet  not  to  apply 
contained  shall  not  apply  to  any  case  in  which  it  shall  be  expressly  ^  certain  caaei. 
stipulated  that  no  apportionment  shall  take  place,  or  to  annual  sums 

made  payable  in  policies  of  assurance  of  any  description. 
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ESCHEAT  AND  FORFEITURE  OF  ESTATES,  &c. 

HELD  IN  TRUST. 

4  &  5  Will.  IV.  c.  23. 

IRqyal  AtterU,  27th  June,  1834.] 

An  Act  for  the  Amendment  of  the  Law  relative  to  the  Eacheat  and 
Forfeiture  of  Real  and  Personal  Froperttf  holden  in  Trust. 

Whereas  great  inconvenience  has  been  found  to  result  to  persons 
beneficially  entitled  to  real  or  personal  property  by  the  escheating  or 
forfeiture  thereof  to  his  majesty,  to  corporations,  to  lords  of  manors  and 
others,  in  consequence  of  the  death  without  heirs,  or  the  conviction  fiir 
treason  or  felony,  of  a  trustee  in  whom  or  in  whose  name  the  same  is 
vested :  and  whereas  it  is  expedient  that  the  same  should  be  remedied : 
and  inasmuch  as,  in  order  to  avoid  repetition,  certain  words  are  used 
in  this  act  as  describing  subjects,  some  of  which,  according  to  their 
usual  sense,  such  words  would  not  embrace ;  for  the  understanding  of 
the  sense  attached  to  them  in  this  act,  be  it  therefore  enacted  by  the 
kinff's  most  excellent  majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons,  in  this  present  pariiar 
Deieription  of  ment  assembled,  and  by  the  authori^  of  the  same,  that  the  provisions 
taclmied'ln'^he  *"  ^^  ^^^  '^^  ^^^  extend  to  and  include  the  several  estates  ana  persons, 
proviaiou  of  this  matters  and  things  hereinafter  mentioned ;  (that  is  to  say,)  those  re- 
act, and  oonitnio-  lating  to  land,  to  any  manor,  messuage,  tenement,  hereditament  or 
of  teriDi  oMd.  ^^^  property,  whether  freehold,  customar}'hold,  copyhold  or  of  any 
tenure  whatever;  those  relating  to  chatteli,  to  personal  property^ 
every  description  capable  of  being  transferred  or  £^osed  of  otnerwiae 
than  in  booxs  kept  by  any  company  or  society,  or  to  any  share  thereof 
or  interest  therein;  those  relating  to  stock,  to  any  fund,  annuity  or 
security  transferable  in  books  kept  by  any  company  or  society  esta- 
blished or  to  be  established,  or  to  any  money  payable  for  the  dischaige 
and  redemption  thereof,  or  to  any  share  or  interest  therein;  those 
relating  to  dividends,  to  interest  or  other  annual  produce ;  those  re- 
lating to  a  conveyance,  to  any  lease  and  release,  surrender  or  other 
assurance  of  real  property,  indudine  all  acts  and  deeds  necessaiy  far 
making  and  perfecting  the  same ;  those  relating  to  an  assignment,  to 
any  surrender,  delivery  or  other  disposition  of  the  perBonai  property, 
and  to  all  acts,  deeds  and  things  necessaiy  for  making  and  perfecting 
the  same;  those  relating  to  a  transfer,  to  any  payment  or  other  dispo- 
sition of  stock;  those  rdating  to  an  heir,  to  any  devisee  or  other  real 
representative,  by  the  common  law,  or  by  custom  oe  othecwise;  and 
those  relating  to  an  executor,  to  any  administrator  or  other  persooal 
representative ;  unless  there  be  something  in  the  sulject  or  context 
repugnant  to  such  construction ;  and  whenever  this  act,  in  deecribing 
or  referring  to  any  trustee  or  other  person,  or  any  trust,  land,  stock, 
conveyance,  assignment,  transfer,  grant,  matter  or  thing,  usee  the  word 
importing  the  singular  number  or  tiie  masculine  gender  only,  the  same 
shiul  be  understood  to  include  and  sliall  be  applied  to  several  persons  as 
well  as  one  person,  and  females  as  well  as  males,  and  bodies  corporate 
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88  well  as  individuals,  and  several  trasts,  lands,  stocks,  conveyancesy 
assignments,  transfers,  grants,  matters  or  things,  respectively  as  well 
as  one  trust,  land,  stock,  conveyance,  assignment,  transfer,  grant, 
matter  or  thing  respectively,  unless  there  be  something  in  the  sulject 
or  context  repugnant  to  sucn  construction. 

2.  An4  be  it  enacted.  That  where  any  person  seised  of  any  land  It  tmitce  or  moft- 
upon  any  trust  or  by  way  of  mortgage  dies  without  an  heir,  it  shall  be  SJf^hhonl^  *"* 
lawiul  for  the  Court  of  Chancery  to  appoint  a  person  to  convey  such  heir7coari  of 
land  in  like  manner  as  is  provided  by  the  act  of  the  eleventh  year  of  Chancery  may 
King  George  the  Fourth  and  the  first  year  of  his  present  majesty,  ff  S^'irey.^*"^ 
intituled  **  An  Act  for  amendius  the  Laws  respecting  Conveyances 

and  Transfers  of  Estates  and  Funds  vested  in  Trustees  and  Mortgagees^ 
and  for  enabling  Courts  of  Equity  to  give  efiect  to  their  Decrees  and 
Orders  in  certain  Cases,"  in  case  such  trustee  or  mortgagee  had  left  an 
heir,  and  it  was  not  known  who  was  such  heir ;  and  such  conveyance 
shall  be  as  effectual  as  if  there  was  such  heir. 

3.  And  be  it  further  enacted.  That  no  land,  chattels  or  stock  Uaid%,  Ac.  vetted 
vested  in  any  person  upon  any  trust  or  by  way  of  mortgage,  or  any  ISan"  norblTei- 
profits  thereof,  shall  escneat  or  be  forfeited  to  his  majesty,  his  heirs  or  cheated  by  rcasoo 
successors,  or  to  any  corporation,  lord  of  a  manor  or  other  person,  by  ®^JJ*  •"•i«»<i««'  «>' 
reason  of  the  attainder  or  conviction  for  any  oflbnce  of  such  trustee  or  *"     "**^««* 
mortgagee,  but  shall  remain  in  such  trustee  or  mortgagee,  or  survive 

to  his  co-trustee,  or  descend  or  vest  in  his  representative,  as  if  no  such 
attainder  or  conviction  had  taken  place. 

4.  And  be  it  enacted.  That  the  several  provisions  of  this  act  shall  To  whom  and  t» 
extend  to  every  case  of  a  trustee  having  some  beneficial  estate  or  in-  M^'il^utxtcnd 
terest  in  the  same  subject,  or  some  duty  as  trustee  to  perform,  and 

also  to  every  case  of  a  trust  arising  or  resulting  by  implication  of  law 
or  by  otmstruction  of  equity. 

5.  Provided  always,  and  be  it  hereby  enacted.  That  nothing  con-  This  act  not  to* 
tained  in  this  act  shall  nrevent  the  escheat  or  forfeiture  of  any  land,  £!dieM  or  any 
chattels  or  stock  vestea  in  any  such  trustee  or  mortgagee,  so  far  as  beneftciai  interc«t» 
relates  to  any  beneficial  interest  therein  of  any  such  trustee  or  mort- 
gagee, but  such  land,  chattels  or  stock,  so  far  as  relates  to  any  such 

beneficial  interest,  shall  be  recoverable  in  the  same  manner  as  if  this 
act  had  not  passed. 

6.  "  And  whereas  it  is  expedient  to  relieve  persons  beneficially  Where  any  penow 
entitled  to  real  or  personal  property  which  has  already  escheated  or  be-  £:?ta*a*'froswM?' 
come  forfeited  to  his  majesty,  to  corporations,  to  lords  of  manors  or  shall  hare  died 
others,  by  any  of  the  means  aforesaid;"  be  it  therefore  enacted.  That  SJie**bien*co!i*' 
in  all  cases  where  before  the  passing  of  this  act  any  person  possessed  Ticted,  before  the 
of  or  entitled  to  any  land,  chattels  or  stock,  or  any  right  to  or  interest  p*^*,®'  Jj**  ■*•» 
in  any  land,  chattels  or  stock,  as  a  trustee  thereof,  either  in  whole  or  in  ,|,^i|  become  rab- 
part,  or  jointly  with  some  other  trustee  or  trustees,  shall  have  died  J«ci  to  the  control 
without  an  heir,  or  shall  have  been  convicted  of  any  offence  whereby  chanwy?"  **' 
the  said  land,  chattels  or  stock,  or  any  of  them,  have  escheated  or  been 

Ibrfeited,  or  have  become  subject  to  any  escheat  or  forfeiture,  then 
and  in  every  or  any  such  case  the  said  land,  chattels  or  stock,  or  the 
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tiAt  ibereto  or  interest  therein  which  hath  esdieated  or  been  foi^ 
felted,  or  become  eabject  to  eecheat  or  forfeiture  by  reason  thereof 
shall  be  sufaiect  to  the  order,  controul  and  disposition  of  the  Court  of 
Chancery,  ror  the  use  of  the  party  beneficially  interested  therem  in 
such  manner,  and  subject  in  all  respects  to  such  rights  and  inddentsiy 
and  to  such  orders  and  regulations  of  the  said  court,  mider  the  provi- 
sions of  the  said  act  of  the  eleyenth  year  of  Ring  Geoige  the  Foordi 
and  of  the  first  year  of  his  present  majesty,  as  if  such  peceon  so  dead 
without  an  heir,  or  so  convicted,  as  aforesaid,  were  out  of  the  jurisdiction 
of  or  not  amenable  to  the  process  of  the  said  court,  without  having 
been  so  convicted :  provided  always,  that  nothing  in  this  clause  con- 
tained shall  extend  to  any  land,  chattels  or  stock  now  vested  in  any 
peTMm  by  virtue  of  any  grant  thereof  made  subsequently  to  the  time 
when  such  escheat  or  forfeiture  first  occurred,  or  to  any  land,  chatteb 
or  stock  which  more  than  twenty  years  prior  to  the  passing  of  this  act 
shall  have  been  actually  vested  in  possession  or  reduced  into  possession 
by  the  party  entitled  thereto  by  ^artue  of  any  such  escheat  or  forfeiture. 


Pro|Mlelonof 
Undt  Id  coanaoD 
fleldn  may  cz* 
ckaage  the  nmc 
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4  &  5  Will.  IV.  c.  30.  (a) 
[Rcyal  Amnt,  25th  July,  1634.] 
Jn  Act  to  facilitate  the  Exchange  of  Lands  fying  in  Common  FiMu 

Whereas  it  is  expedient  to  facilitate  the  exchange  of  pieces  of  land 
lying  intermixed  and  dispersed  in  common  fields,  meadows,  or  pas- 
tures, for  other  pieces  of  land,  either  lying  therein,  or  beiog  part  of 
the  iudosed  lands  in  the  same  or  any  a^joming  parish :  may  it  there- 
fore please  your  majesty  that  it  may  be  enacted ;  and  be  it  enacted  by 
the  kins's  most  excellent  majesty,  by  and  with  Uie  advice  and  consent 
of  the  lords  spiritual  and  temponu,  and  commons,  in  this  preeent 
parliament  assembled,  and  by  the  authority  of  the  same,  that  from 
and  after  the  passing  of  this  act  it  shall  be  iawful  for  any  person  who 
shall  be  seised  or  possessed  of  or  entitled  in  possession  to  any  land  in 
any  common  field,  as  tenant  in  fee  simple,  or  in  fee  tail,  genenl  or 
special,  or  fiir  life  or  lives,  or  by  the  curtesy  of  England,  or  &r  any 
other  estate  of  freehold,  or  for  years  determmable  on  any  life  or  lives 
or  for  any  term  of  years  whereof  one  hundred  years  sbdl  be  unex- 
pired, and  for  the  guardian,  trustee,  feoffee  for  charitable  or  other 
uses,  husband,  or  committee  of  such  person  who  at  the  time  of  mak- 
ing any  exchange  authorized  by  this  act  shall  be  an  infent,  idiot, 
lunatic,  or  ferae  covtert,  or  under  any  other  disability,  by  such  deed 
and  with  such  consent  as  hereinrafter  mentioned  to  grant  and  convey 
such  land  or  any  part  thereof  to  any  other  poson  in  lieu  of  and  in 
exchange  for  any  other  land,  whether  lying  in  the  same  or  any  other 
common  field,  or  for  any  inclosed  land  lying  within  the  same  or  any 
adjoining  parish,  and  to  accept  and  take  firom  such  odier  person  any 
land  in  ueu  of  and  in  exchange  for  the  land  in  such  common  fidd. 

(a)  The  above  act,  upon  which  no  comment  has  been  made  in  thu  woik, 
is  inserted  to  render  the  collection  of  the  new  statute  law  relating  to  real 
property  more  complete.  It  is  open  to  much  observation,  but  will  probably 
be  re-enacted  in  an  amended  state. 
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2.  And  be  it  further  enacted^  That  it  nhaQ  be  lawful  for  an^  per-  All  penont  ena- 
son  who  shall  be  seised  or  possessed  of  or  entitled  in  possession  to  bled  to  give  Und 
any  land  which  it  may  be  desirable  to  exchange  for  the  land  in  such  M^^^^mmon^ 
common  field,  whether  such  penon  shall  be  tenant  in  fee  simple,  or  field  land. 

in  fee  tail,  general  or  special,  or  for  life  or  lives,  or  by  the  curtesy  of 
England,  or  for  any  other  estate  of  freehold,  or  for  years  determinable 
on  any  life  or  lives,  or  for  any  term  of  years  whereof  one  himdred 
years  shall  be  luiezpired,  and  for  the  guardian,  trustee,  feofiee  for 
charitable  or  other  uses,  husband,  or  committee  of  such  person  who 
shall  be  an  in&nt,  idiot,  lunatic,  or  feme  covert,  or  under  any  other 
disability,  to  consent  and  agree  to  such  exchange,  and  to  grant  and 
convey  such  land  to  the  person  proposing  to  make  such  exchange  in 
lieu  of  and  in  exchange  for  the  land  lying  in  such  common  field, 
subject  to  the  provisions  herein^^fter  contained. 

3.  Provided  always,  and  be  it  further  enacted.  That  whm  any  such  Land  given  in 
exchange  shall  be  made  by  any  person  having  a  less  estate  or  interest  ^^nl^bHT^ns 
than  in  fee  simple  in  the  land  to  be  by  him  granted  or  conveyed  in  umited  intereits 
exchange,  or  shall  be  made  by  any  person  under  any  disability,  the  ^^be  ^^'.^^ny^ 
Itfid  to  be  so  taken  in  exchange  shall  at  the  time  of  making  such  uken.^'         * 
exchangie  be,  or  shall  by  the  payment  of  a  sufficient  sum  for  equality 

of  exchange  be  made,  of  equal  value  with  or*  not  of  less  value  than 
the  land  to  be  granted  or  conveyed  in  exchange. 

4.  And  be  it  further  enacted,  That  whenever  any  exchange  shall  if  exchange  made 
be  proposed  to  be  made  under  the  authority  of  this  act,  and  either  of  S^'JbiyVumi^led" 
the  parties  thereto  shall  have  a  less  estate  or  interest  in  the  land  to  be  infcre*t,  or  being 
by  him  granted  or  conveyed  in  excfaanee  than  a  fee  simple,  or  shall  "ider  disability, 
be  under  any  disabUity,  such  exchange  shall  not  be  completed  unless  p^^^n'^MxHa  *^^ 
the  person  to  whom  the  next  immediate  vested  estate  of  freehold  in  remainder  to  be 
remainder  or  reversion  shall  have  been  limited  (provided  such  person  obtained. 

shall  be  of  the  full  age  of  twenty-one  years,  and  being  a  female  shall 
be  unmarried,)  shall  consent  thereto,  and  shall  testify  such  consent 
by  signing  the  draft  deed  of  exchanee  herein-afier  mentioned,  and 
such  consent  shiJl  be  sufficient  for  uie  purpose  of  authorizing  such 
exchange  notwithstanding  the  person  giving  the  same  may  have 
an  equitable  estate  only  in  the  land  intended  to  be  conveyed  in 
exchimee,  or  may  have  previously  disposed  of  or  chaiged  or  incum-  i^  ^^  ^^^^  ^^^ 
bered  ms  reversionary  estate  therein :  provided  always,  that  if  the  ion  next  in  re. 
person  to  whom  such  next  immediate  vested  estate  in  remainder  or  malnder  ihoaid  be 
reversion  may  have  been  limited  shall  at  the  time  of  such  exchange  ^  '"  ' 
happen  to  be  an  infant  or  feme  covert,  or  an  idiot  or  lunatic,  then  and 
in  such  case  it  shall  be  lawful  for  the  guardian  or  husband  or  commit- 
tee of  such  infant,  feme  covert,  idiot,  or  lunatic  (such  guardian,  hus- 
band, or  committe  not  being  himself  the  person  by  whom  the  exchange 
is  proposed  to  be  made)  to  consent  to  such  exchange,  and  to  sign  the 
draft  deed  of  exchange  in  his  or  her  stead ;  provided  further,  that 
whenever  the  guardian  or  husband  or  committee  of  such  infant,  feme 
covert,  idiot,  or  lunatic,  shall  himself  be  the  person  by  whom  such 
exchange  is  proposed  to  be  made,  then  and  in  such  case  it  shall  be 
lawfiil  for  the  Court  of  Chancery,  upon  petition,  to  be  preferred  to 
the  said  court  in  a  summary  way,  to  appoint  a  person  to  act  as  pro- 
tector to  such  infant,  feme  covert,  idiot,  or  lunatic  for  the  purposes  of 
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this  act,  and,  if  he  shall  think  fit  so  to  do,  to  consent  to  such  exchange, 
and  to  sign  die  draft  deed  of  exchange  in  the  stead  of  such  in&nt^ 
feme  covert,  idiot,  or  hinatic,  or  of  hu  or  her  guardian,  hushand,  or 
committee. 

Consent  of  patron  5,  Provided  always,  and  be  it  furdier  enacted,  That  no  exchange 
"^  fa^^Sir^^'  ^^^  ^  made  of  any  land  held  in  right  of  any  benefice,  without  the 
oifuahMin^  consent  of  the  patron  thereof,  and  of  the  archbishop  or  biriiop  to 
rightofachareh.    whose  ordinary  or  peculiar  jurisdiction  the  said  benefice  may  be 

subject,  such  consent  to  be  signified  by  the  patron  and  archbiihop  or 
bishop  respectively  signing  ue  draft  deed  of  exchan^  herein-after 
mentioned ;  and  such  consent,  when  so  given  and  signified,  shall  be  a 
sufficient  authority  for  such  exchange,  any  law  or  statute  to  the  con- 
trary notwithstanding :  provided  always,  tliat  if  the  patronage  of  siidi 
benefice  shaU  happen  to  be  in  the  crown,  and  the  bmefioe  shall  exceed 
the  yearly  value  of  twenty  pounds  in  the  King's  books,  it  shall  be  law- 
ful ror  the  Lord  High  Treasurer  or  the  First  ^rd  Commissioner  of  the 
Treasurv  for  the  time  being,  but  if  it  shaU  not  exceed  the  yearly 
value  of  twenty  pounds  in  the  King's  books,  then  for  the  Lord  High 
Chancdlor,  Lord  Keeper,  or  Lords  Commissioners  of  the  great  seal 
for  the  time  being,  to  consent  to  such  exchange  and  to  sign  the  draft 
deed  of  exchange  on  bahalf  of  the  crown,  and  if  the  patronage  of 
such  benefice  shall  happen  to  be  in  the  crown  in  rk^ht  or  the  Duchy 
of  Lancaster  it  shall  be  lawfiil  for  the  Clianoellor  fiir  the  time  being 
of  the  said  Duchy  to  consent  to  such  exchange  and  to  sign  the  draft 
deed  of  exchange  on  behalf  of  the  crown ;  and  if  the  patronwe  of 
such  benefice  snaU  be  part  of  the  possessions  of  the  Duchy  of  Com'- 
waU  it  shall  be  lawfiil  for  the  Duke  of  Cornwall  for  the  time  beine,  if 
of  fiiU  age,  but  if  not  of  full  age,  or  in  case  such  benefice  shall  be 
within  the  patronage  of  the  crown  in  right  of  the  Duchy  of  ComwaU, 
then  for  the  same  person  who  is  herein-before  authorized  to  consent 
on  behalf  of  the  crown  in  respect  of  a  benefice  in  the  patronage  of 
the  crown  to  consent  to  such  exchange  and  to  sign  the  draft  deed  of 
exchange  on  behalf  either  of  the  Duke  of  Cornwall,  or,  as  the  case 
mav  be,  on  behalf  of  the  crown  in  right  of  the  Duchy  of  Cornwall ; 
and  if  the  patron  of  such  benefice  shall  happen  to  be  a  minor,  idiot, 
hmatic,  or  feme  covert,  it  shall  and  may  be  lawfiil  for  the  guardian, 
committee,  or  husband  of  such  patron  to  consent  to  such  exchange 
and  to  sign  the  draft  deed  of  exchange  in  the  stead  of  such  patron, 
and  on  hb  or  her  behalf. 

Draft  deed  of  ex.        ^-  Provided  always,  and  be  it  further  enacted.  That  no  exchange 

chaaice  to  be  signed  shall  be  made  under  the  authority  of  this  act  by  any  bishop,  dean,  or 

aJUSr^onM^or  **^®'  ^^^  ^  *  chapter,  archdeacon,  prebmdary,  or  other  eocleaisa- 

eorporatJon  eon-     tical  corporation  sole,  unless,  in  the  case  of  a  bishop,  with  the  con- 

icnUog.  sent  of  tne  archbishop  of  the  province,  to  be  signified  by  such  arcb- 

bishop  signing  the  draft  deed  of  exchange  herein-after  mentioned,  or 

unless,  in  the  case  of  a  dean  or  other  head  of  a  chapter,  with  the 

consent  of  the  chapter,  to  be  signified  by  their  affixing  their  comnnon 

seal  to  the  said  draft  deed  of  exchange,  or  unless,  in  the  case  of  an 

archdeacon,  prebendaiy,  or  other  ecclesiastical  corporation  sole,  with 

the  consent  of  the  archbishop  or  bishop  of  the  diocese,  to  be  signified 

by  such  archbishop  or  bishop  signing  the  said  draft  deed  of  exdiaiige. 
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7.  And  be  it  further  enacted,  That  every  exchange  under  the  Bkehangetobc 
authority  of  this  act  shall  be  made  according  to  the  form  in  the  sche-  ™*^''>  d^fonB 
dule  to  this  act  annexed,  or  as  near  thereto  as  the  number  of  parties  fchSaie. 

and  the  circumstances  of  the  case  will  admit,  and  shall,  when  exe- 
cuted by  the  respective  parties,  be  valid  and  effectual  in  the  law  to  sdl 
intents  and  purposes,  without  livery  of  seisin  made  or  taken,  or 
any  other  act  done,  by  any  person  or  par^  to  perfect  or  complete  the 
same. 

8.  Provided  always,  and  be  it  further  enacted,  lliat  whenever  any  In  mm  of  eopy. 
land  held  by  cop^  of  court  roll  shall  be  exchanged  under  the  authority  ^^^**  ^^*  ^^^  <>' 
of  this  act,  the  deed  of  exchange,  when  executed  by  the  respective  SfJlS^JiJ^h^ 
parties,  shaD  be  produced  to  the  lord  of  the  manor  of  which  the  land  coon  roUa. 
may  be  parcel,  or  to  his  steward,  or  to  the  deputy  of  such  steward, 

who  shall  cause  the  same  to  be  entered  on  the  court  rolls  of  the 
manor. 

9.  And  be  it  farther  enacted,  That  the  fees  and  charges  to  be  de-  Feet  to  tteminit. 
manded  by  and  paid  to  any  steward  of  a  manor  for  entering  on  the 

court  rolls  of  sucn  manor  any  deed  of  exchange  or  other  instrument 
required  by  this  act  to  be  entered  thereon  shall  not  exceed  the  sum  of 
sixpence  for  every  law  folio  of  seventy-two  words  contained  in  such 
deed  or  other  instrument. 

10.  And  be  it  further  enacted,  That  whenever  any  exchan^  shall  in  A^e  or  cborch 
be  made  under  the  authority  of  this  act  by  any  archbishop,  bishop,  l«n<i»j^eed  lo  be 
dean  or  other  head  of  a  chapter,  dean  or  other  head  of  a  chapter  and  proper  eccleslaa- 
chapter,  archdeacon,  prebendary,  or  other  ecclesiastical  corporation,  Ucairegtotry. 

or  oy  the  incumbent  of  any  benefice,  the  deed  of  exchange,  when 
executed  by  the  respective  parties,  shall,  in  the  case  of  the  exchange 
beinc;  made  by  an  archbishop  or  bishop,  be  entered  in  his  own  registry, 
and  m  the  case  of  the  exchange  being  made  by  a  dean  or  other  head 
"of  a  chapter,  or  by  a  dean  or  other  head  of  a  chapter  and  chapter,  be 
entered  in  the  registry  of  such  chapter,  and  in  the  case  of  the  ex- 
change being  made  by  an  archdeacon,  prebendary,  or  other  ecclesias- 
tical corporation,  or  by  the  incumbent  of  a  benefice,  be  entered  in 
the  regittxy  of  the  bishop  of  the  diocese. 

11.  And  be  it  further  enacted,  That  an  office  copy  of  any  deed  of  q^^^  ^opi^^  ^f 
exchange  or  other  instrument  which  under  the  provisions  of  this  act  iiutrnmenu  depo- 
shall  be  entered  on  any  such  registry  as  aforesaid  (such  oflRce  copy  jjS^JJe'eTidiBiice. 
being  certified  by  the  registrar  or  his  deputy)  shall  be  allowed  as 

evidence  thereof  in  all  courts  and  places,  and  every  person  shall  be 
entitled  to  require  any  such  oflice  copy,  and  shall  also  be  allowed  at 
all  usual  and  proper  times  to  search  ror  and  inspect  any  deed  of  ex- 
change or  other  instrument  which  shall  be  so  entered ;  and  the  regis- 
trar shall  be  entitled  to  charge  for  the  entry  of  every  such  deed  of 
exchange  or  other  instrument  after  the  rate  of  sixpence  for  every  law 
folio  of  seventy-two  words  contained  therein,  and  the  sum  of  one 
•hilling,  and  no  more,  for  allowing  any  such  search  or  inspection  aa 
aforesaid,  and  after  the  rate  of  sixpence  for  every  law  folio  of  seventy- 
two  words  in  any  office  copy  to  be  made  and  certified  as  aforesaid. 

L  L 


oU 


4  8c  5  Will.  IV.  c.  30. 


Dnit  of  tntaodcd 
esBhasf*  to  be 
depotitad  with 
the  cierk  of  the 
peace,  and  notice 
thereof  iniertcd  in 
some  newipaper 
circnlated  in  the 
county. 


PfotIio  aa  to  cer- 
tain corporationa. 


Persona  having 
any  objection  lo 
deposit  same  in 
wnting  with 
the  cleric  of  tlie 
peace  within  a 
certain  time. 


Fees  to  be  taken 
by  clerks  of  the 
peace. 


Clerk  of  the  peace 
to  caaie  the  draft 
deed,  Ac.  to  be 
laid  before  a  Jodge 
of  a»siie,  who 
shall  appoint  a 
barrister  to  con- 
sider the  same. 


12.  And  be  it  fiuther  enacted  Tbat  before  any  exchange  shall  be 
made  under  the  autborify  of  thii  act  a  draft  of  the  intended  deed  of 
exchange,  containing  a  correct  deacrqition  of  the  aereral  lands  pro- 
posed to  be  exchanged,  and  signed  by  the  respective  parties,  and  also 
by  the  seyeral  persons  whose  consent  to  such  exchange  is  hereinbefore 
reouiied  to  be  giyen,  and  aocompanied  by  an  estimate  of  the  valae  as 
w«l  of  the  land  proposed  to  be  given  as  of  the  land  proposed  to  be 
taken  in  exchan^  and  whenever  the  exchange  shall  be  propooed  to 
be  made  by  or  with  any  person  under  disahmtyi  then  accompanied 
abo  by  a  copy  of  the  several  limitations  contained  in  the  tleed  or  will 
under  which  such  person  may  be  entitled,  shall  be  deposited  with  die 
clerk  of  the  peace  of  the  ooun^  in  which  the  greater  part  of  the  land 
may  be  situated ;  and  a  notice  of  such  draft  and  estimate  having  been 
so  deposited  (such  notice  containing  a  description  of  the  land  intended 
to  be  exchanged)  shall  be  jMiblished  in  aome  newni^wr  usually  cir- 
culated in  ^e  county  wherein  such  land  is  situatea  at  three  several 
times  in  three  successive  months  after  such  draft  and  estimate  shall 
have  been  so  deposited :  provided  always,  that  whenever  a  corporation 
aggregate  shall  be  one  or  the  parties  to  such  proposed  exchange,  or 
the  consent  of  a  corporation  affgrmte  shall  be  necessary  thereto,  the 
affixing  of  the  conunon  seal  ofsudi  corporation  to  such  draft  deed  of 
exchai^  shall  be  deemed  a  sufficient  compliance  with  the  provinona 
of  this  act. 

13.  And  be  it  ftirther  enacted.  That  if  any  person  claiming  to  have 
an  interest  in  the  land  proposed  to  be  exchanged  shall  object  to  such 
exchange,  it  shall  be  lawml  for  him  to  state  such  objection  in  writing, 
and  to  deposit  the  same  with  the  clerk  of  the  peace  at  any  time  not 
less  than  rourteen  days  before  the  holding  of  die  assizes  at  which  sndi 
proposed  exchange  shall  be  taken  into  consideratimi  as  hereinafter 
mentioned;  and  such  draft  deed  of  exchange,  and  estimate,  and  copy 
of  limitations,  and  the  said  stetement  of  objection,  shall  be  open  to  the 
inspection  of  any  person. 

14.  And  be  it  further  enacted,  That  the  justices  of  the  peace  for  the 
several  counties,  ridings,  divisions,  -cities,  towns,  liberties  and  precincts 
within  England  and  Wales,  shall  in  the  manner  directed  by  an  act 
passed  in  the  fifty-seventh  year  of  tiie  reign  of  King  Geoige  the 
Third,  intituled  **  An  Act  to  enable  Justices  of  the  Peace  to  seUle  the 
Fees  to  be  taken  by  the  Clerks  of  the  Peace  of  the  respective  Counties 
and  other  Divisions  of  Englimd  and  Wales,"  ascertain,  make  and  settle 
a  table  of  fees  and  allowances  to  be  taken  by  the  derks  of  the  peace 

and  pre- 


for  such  counties,  ridines,  divisions,  cittea,  towns,  liberties 
cincts,  for  their  trouble  in  the  execution  of  the  duties  imposed  ufKNi 
them  by  this  act,  and  such  fees  shall  be  subject  to  alteration  and  regu- 
lation in  the  manner  by  tiw  said  act  directed. 

15.  And  be  it  further  enacted,  That  the  deik  of  the  peace  shaD 
cause  the  said  draft  deed  of  exchange,  estimate  and  statement  of  ob- 
jection (if  any),  and  all  other  papers  relating  thereto,  to  be  bud  befoft 
the  senior  judge  of  nisi  prius  at  the  assiies  to  be  hdden  next  after  die 
expiration  of  three  months  from  the  time  of  die  deposit  of  such  draft 
deed  of  exchange  with  the  clerk  of  die  peace  as  aforesaid;  and  snek 
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jiid^  shall  appoint  a  barrister,  of  not  less  than  live  years  standing,  for 
taking  into  consideration  the  said  draft  deed  and  statement,  who  shall 
forthwith  appoint  a  time  for  that  purpose. 

16.  And  be  it  further  enacted,  That  such  barrister  shall  be  em*  B^rrbter  mty 
powered  to  summon  and  to  compel  the  attendance  of  witnesses,  and  •"""non  wit- 
to  administer  ao  oath;  and  that  anv  person  wilfully  swearing  falsely  ^^^       • 
before  such  barrister  shall  be  liable  to  all  the  penalties  of  wilfiil  perjaryT*^  "* 
peijury. 

17*  And  be  it  further  enacted,  That  such  barrister  shall  satisfy  Barrister  to  exa 
himself,  by  the  production  of  deeds,  the  examination  of  witnesses,  or  ^d  deicrminr' 
by  such  other  evidence  as  he  shall  ihwk  fit  to  require,  of  the  value  of  objections, 
the  lands  proposed  to  be  exchanged,  and  that  the  person  proposing  to 
make  sucn  exchange  is  not  under  any  disability,  or  if  he  is  that  the 
person  stated  to  have  the  next  immediate  vested  estate  of  freehold  in 
reversion  or  remainder  has  such  estate,  and  that  the  notices  and  the 
consents  required  by  this  act  have  been  duly  given ;  and  such  barrister 
shall  hear  and  determine  all  objections  (if  any)  which  may  have  been 
made  by  any  person  claiming  to  have  an  interest  in  the  land  proposed 
to  be  exchanged. 

IS.  And  be  it  further  enacted.  That  after  such  inquiry  shall  have  After  inqoiry  the 
been  had  before  su<^  barrister  he  shall  grant  a  certificate  under  his  i>*i^rister  to  cerf ity 
hand,  in  whjeh  he  shall  state  that  the  parties  proposing  to  make  such  *' '  «  «*Mni*y    • 
exdMuige  are  not  under  any  disability,  or  if  the  v  are,  or  either  of  them 
is  under  disability,  that  the  persons  or  person  having  tlie  next  imme- 
diate vested  estate  of  fVvehola  in  remainder  ot  reversion  have  concurred 
theran,  that  the  persons  whose  consents  are  required  under  this  act 
have  consented  to  the  exchange,  and  that  the  equality  and  fairness  of 
the  proposed  exchange  have  been  proved,  or  otherwise,  as  the  case 
may  be ;  and  he  shallsuggest  in  such  certificate  such  alterations  as  to 
him  may  seem  expedient  K>r  the  better  protecting  the  rwhtB  of  parties 
having  an  interest  in  the  lands  proposed  to  be  exchanged. 

]  9.  And  be  it  further  enacted,  That  in  any  case  of  an  exchange  to  he  in  c«m  or  so  ex- 
made  under  this  act  in  which  there  shall  be  a  difference  of  not  more  [bere'^h^  b^'s** 
than  one  fifth  in  the  value  of  the  lands  proposed  to  be  exchanged,  it  diScreocc  in  value 
shall  be  lawfid  fi>r  the  said  barrister  to  allow  or  insert  a  provision  in  ^J^^'f^J^^*^  ^^^" 
such  exchange  for  the  payment  in  money  of  such  difierence  in  value : 
provided  always,  that  no  exchange  shall  be  made  under  the  autlioritv 
of  this  act  in  whidi  there  shall  be  a  difiesence  of  more  than  one  fifth 
part  in  the  vahie  of  ^e  lends  proposed  to  be  exchanged. 

20.  And  be  it  further  enacted.  That  the  said  certificate,  together  Certificate  ik  iih 
with  the  said  draft  deed  of  exchange,  and  estimate,  and  such  statement  fj'belsM  iwrore 
of  objections,  if  any,  and  all  other  papers  relatiog  Uiereto,  shall  be  laid  t^e  }Ji^e,  who' 
before  the  said  juoge  of  assize,  who  shall  thereupon  make  such  order  »h4ii  make  order 
therein,  either  for  confirming  the  said  exchange,  or  for  annulling  the  ^«^««PO"* 
same,  or  for  altering  the  same,  as  to  him  mav  seem  expedient;  and 
the  said  draft  deed  of  exchange  when  ao  confirmed  or  altered  by  the 
said  ovder  shall  be  immediately  engrossed  and  executed  by  the  neces- 
sary parties,  and  shall,  when  so  executed,  be  binding  upon  the  owners 
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and  proprietoTB  of  tbe  pieces  of  land  so  exchanged,  and  all  other  partiei 
mterested  therein :  provided  always,  that  hdbre  making  Mich  final 
order  it  sluJl  be  lawnil  for  such  juoge  to  institote  or  cause  lo  he  inali* 
tuted  such  further  inquiry,  by  the  means  aforesaid,  into  the  several 
matters  relating  to  any  such  agreement,  as  he  may  think  necessary^ 

21.  Provided  also,  and  be  it  enacted,  That  sudi  banister  shall  fitr* 
ther  certify  to  the  said  judge  by  whom  and  in  what  proportioos  die 
costs  and  charges  of  such  proceedings  rdative  to  such  agreement 
ought  to  be  borne,  and  thereupon  the  said  judffe  shall  make  such 
order  for  payment  of  such  costs  and  charges  as  he  may  think  right : 
provided  always,  that  in  the  case  of  any  disagreement  respecting  the 
amount  of  such  costs,  such  costs  shsill  be  taxed  by  the  master  or 
secondary  of  the  Court  of  King's  Bench. 

22.  And  be  it  fUrther  enacted.  That  every  barrister  before  whom 
any  inquiry  shall  be  had  under  the  authority  of  this  act  shall  be 
entitled  to  be  paid  at  the  rate  of  five  guineas  for  every  day  that  he 
shall  be  employed  in  making  sach  inquiry,  over  and  above  his  fiar 
vellmg  and  all  other  expenses;  and  every  sudi  barrister  shall  after  tbe 
termination  of  such  inquiry  transmit  a  statement  of  the  number  of 
days  durinff  which  he  shall  have  been  so  empbyed,  and  an  account  of 
the  travelhng  and  all  other  expenses  incurred  by  him  in  respect  of 
such  employment,  to  the  judge  by  whom  he  shall  have  been  appointedy 
or,  in  case  of  the  death  or  illness  or  retirement  of  such  judge,  to  any 
other  judge  of  the  superior  courts  of  record  at  Westminster,  who  shall 
examine  and  allow  the  same,  or  so  much  or  such  parts  thereof  as  he 
shall  see  fit ;  and  the  same  when  so  allowed  shall  oe  paid  in  the  same 
manner  as  the  other  costs  and  chaiges  incident  to  such  exchange  are 
hereinbefore  directed  to  be  paid:  provided  always,  that  if  more  than 
one  case  of  exchange  shall  be  referred  to  the  same  barrister,  the  remu- 
neration to  such  barrister  shall  not  be  cumulative,  but  shall  be  con- 
sidered as  fixed  for  the  day  and  not  for  tfie  case. 

23.  And  be  it  fiirther  enacted.  That  in  case  any  money  shall  be 
directed  to  be  paid  by  either  party  to  the  other  of  them  finr  .equality  of 
exchange,  and  the  party  to  whom  such  money  shall  be  direct  to  be 
paid  shall  (in  case  it  sliall  exceed  the  sum  of  twenty  pounds)  be  paid 
with  all  convenient  speed  into  the  Bank  of  England  in  the  name  and 
wiUi  the  privity  of  the  accountant-general  of  the  Court  of  Chancery, 
to  be  placed  to  his  account  there  ex  parte  the  person  entitled  to  the 
rents  and  profits  of  the  land  for  or  m  respect  of.  which  such  money 
shall  be  payable,  to  the  intent  that  such  money  shall  be  applied,  nnder 
the  direction  of  the  court,  to  be  signified  by  an  order  made  in  a  sum- 
mary way  upon  a  petition  to  be  preferred  by  or  on  behalf  of  the  nenon 
who  woiud  have  been  entitled  to  the  rents  and  profits  of  the  saia  land, 
either  in  the  purchase  or  redemption  of  the  land-tax,  or  in  dischaiging 
any  debt  or  incumbrance  afiecting  the  said  land,  or  afiecting  any  other 
lands  standing  settled  therewith  to  the  aame  or  the  like  uses,  or  in  the 
purchase  of  other  lands,  which  shall  be  conveyed  to  the  same  or  the 
like  uses,  or  such  of  them  as  shall  be  then  subsisting  and  capable  of 
taking  effect;  and  in  the  meantime  and  until  such  purchase  shall  be 
made  the  said  money  shall,  by  order  of  the  said  court,  upon  application 
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JtbeTeto,  be  invested  by  the  said  accountani^;eneral  in  his  name  in 
tome  of  the  public  funds,  imd  the  dividends  thereof  shall  from  time  to 
time  be  paid  to  the  person  who  would  have  been  entitled  to  the  rents 
of  the  land  so  to  be  purchased  and  settled ;  but  in  case  such  money 
shall  not  exceed  the  sum  of  twenty  pounds,  then  the  same  shall  be 
paid  to  the  person  entitled  to  the  rents  and  profits  of  the  land  for  or  in 
respect  of  which  the  same  may  be  payable,  or  in  case  of  in&ncy, 
lunacy,  idiotcy  or  coverture,  to  his  or  her  guardian,  committee  or  hus- 
band, as  the  case  may  be. 

24.  And  be  it  further  enacted,  That  firom  and  immediately  after  Undi  gireii  In 
such  deed  of  exchange  as  herein-before  mentioned  shall  have  been  *'°'**''*|!L|^J^ 
duly  executed  by  the  necessary  parties,  the  land  which  by  such  deed  theoalnairectine 
is  given  in  exchange  shall  be  exonerated  and  discharged  from  the  (hem  at  the  time, 
uses,  trusts,  powers,  conditions,  limitations  and  restrictions,  charges  ^object^toracfa 
and  incumbrances  then  afiecting  the  same,  and  shall  be  and  become,  awe  u  affected 
subject  to  such  and  the  same  uses,  trusts,  powers,  conditions,  limitar  the  landi  taken, 
tions  and  restrictions,  charges  and  incumbrances,  as  afiected  the  land 

taken  in  exchange  at  the  same  date;  and  the  land  so  taken  in  ex- 
change shall  be  exonerated  and  discharged  from  all  uses,  trusts, 
powers,  conditions,  limitations  and  restrictions,  charges  and  incum- 
brances then  affecting  the  same,  and  shaU  be  and  become  subject  to 
'such  and  the  same  uses,  trusts,  powers,  conditions,  limitations  and 
restrictions,  charges  and  incumbruices  as  afiected  the  land  given  in 
exchange  at  the  same  tim6. 

25.  And  be  it  further  enacted.  That  no  person  to  whom  any  land  After  exchange 
ahall  have  been  granted  or  conveyed  in  exchange  according  to  the  provi-  P*pJ^^^  ^  ^ 
aions  of  this  act  shall  at  any  time  thereafter  be  evicted  from  the  peace-  ®^'^'^* 
able  and  quiet  possession  of  such  land  by  reason  or  in  consequence 

of  any  person  claiming  right  thereto  tiirough  any  title  prior  to  that 
of,  or  throuffh  any  derect  of  title  in,  the  person  by  whom  such  land 
may  have  been  granted  or  conveyed;  but  nevertneless  it  shall  be 
lavmil  for  the  person  claiming  such  ri^ht,  and  he  is  hereby  authorized 
and  empowered,  to  use,  exercise,  and  enjoy  all  such  and  the  same 
powers  and  remedies  in  trying  his  right  to  and  in  obtuning  and  re-  • 
covering  possesrion  of  the  land  which  shall  have  been  granted  or 
eonveyed  m  exchange  as  the  person  so  claiming  would  in  case  this 
act  had  not  been  made  have  been  enabled  to  use,  exercise,  or  enjoy 
in  trying  the  right  to  and  recovering  the  possession  of  the  land  in  ex- 
change ror  which  the  same  shall  mive  been  so  granted  or  conveyed 
under  the  authority  of  this  act 

26.  Saving  always  to  the  kine*s  most  excellent  majesty,  his  heirs  OeMnl  uvins. 
and  successors,  and  to  aU  and  every  other  person,  bodies  politic, 
coiporate,  and  collegiate,  his  and  their  heirs,  successors,  executors, 

and  administrators,  (other  than  and  except  the  several  owners  and 
proprietors  of  the  said  exchanged  lands,  and  the  several  persons  and 
parties  who  shaU  have  consented  to  such  exchange,  and  all  other 
persons  daimine  under  them,  or  under  the  same  wifl  or  deed  or  other 
conveyance  as  the  said  owners  and  proprietors,  any  right,  title,  estate, 
or  interest  to  or  in  the  said  exchanged  lands,)  all  such  estate,  right, 
title,  interest,  daini,  and  demand  whatsoever  as  they,  every  or  any  of 
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them  had  before  the  making  and  cokifiiming  of  any  mich  exchange^ 
or  could  or  might  have  had  or  enjoyed  in  case  such  exchange  had  not 
been  made. 

27.  And  be  it  further  enacted*  That  the  words  and  expieanona 
herein-after  mentioned  which  in  their  ordinary  wgnificarton  have  a 
more  confined  or  a  different  meaning,  shall  in  the  construction  of 
this  act,  except  where  the  nature  of  ^e  provision  or  the  context  of 
the  act  shall  exclude  such  construction,  be  interpreted  as  ft^ows;  that 
is  to  say,  the  word  **  person"  shall  extend  as  well  to  an  individual  as 
to  a  body  politic,  corporate^  or.  collegiate,  and  to  a  corporation  as  well 
aggreffate  or  sole,  whether  such  corporation  be  eleemosynary  or  civil, 
ecdesiastical  or  lay ;  the  word  '*  benefice*'  shall  extend  to  and  be 
taken  to  comprehend  rectories,  vicarages,  donatives,  perpetual  cui»- 
cies,  parochial  and  consolidated  chapelries,  district  parishes  and  dis- 
trict chapelries,  and  churches  and  chapels  having  a  district  assigned 
thereto :  the  word  "  land "  shall  extend  to  every  species  of  knd, 
whether  arable,  meadow,  or  pasture,  and  whether  freehold,  copyhold^ 
or  customary,  or  held  by  any  other  tenure,  and  as  well  to  one  piece  or 
parcel  as  to  any  number  of  pieces  or  parcels  of  land;  and  every 
word  importing  the  sineular  number  only  shall  extend  and  be  applied 
to  several  persons  or  thmgs  as  well  as  one  person  or  thing;  and  eveiy 
word  importing  the  masculine  gender  only  shall  extend  and  be  i^ 
plied  to  a  femue  as  well  as  a  n^e. 


To  extend  lo  Ea-       28.  And  be  it  further  enacted,  That  this  act  shall  extend  only  to 
gland  and  Wales,    that  part  of  the  United  Kingdom  called  England  and  Wales. 

Act  may  b*  fthw       29.  And  be  it  further  enacted,  That  this  act  or  any  of  the  provi- 
cd  tbu  sewion.       g|QQg  thereof  may  be  altered  or  repealed  by  any  act  to  be  passpd  in 

this  present  session  of  parliament. 


The  Schedule  to  which  ihe/itregaing  Act  rtfen. 


This  indenture,  made  the 
between  A.  B.  of  - 


day  of 


in  the  year 


of  &e  one  part,  and  C.  JD.  of 

of  the  other  part,  witnesseth,  that  in  pursuance  and  under 

the  authority  of  an  act  passed  in  the  ■  year  of  the  reign  of 

his  majesty  King  William  the  Fourth,  intituled  [A«rc  set  forth  the  iUle 
of  this  act'},  the  said  ^.  B.  doth  mnt  and  convey  all  the  land  com- 
prised in  the  first  schedule  hereunder  written,  marked  with  the  letter 
A.,  unto  the  said  C.  !>.,  in  lieu  of  and  in  exchange  fbr  the  land  com- 
prised in  the  second  schedule  hereunder  written,  marked  with  the 
letter  B.,  to  the  end  and  intent  that  the  land  comprised  in  ike  first 
schedule  may  be  held  and  eiyoyed  by  the  said  C.  D,  and  (he  peraoii 
or  persons  wno  for  the  time  being  shall  be  entitled  thereto,  and  be  and 
become  subject  to  such  and  the  same  uses,  trusts,  powers,  conditions, 
limitations,  restrictions,  chaiges,  and  incumbrances  as  the  land  com- 
prised in  the  second  schedule  now  is  or  may  be  subject  or  liable  to : 
And  this  indenture  further  witnesseth,  that  in  pursuance  of  the  said  act 
the  said  C  D.  doth  grant  and  convey  all  the  land  comprised  in  the 
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second  schedule  hereunder  written,  marked  with  the  letter  B.,  unto 
the  said  A.  JB.,  in  lieu  of  and  in  exchange  for  the  land  c<»nprised  in 
the  first  schedule  hereunder  written,  maned  with  the  letter  A.,  to  the 
end  and  intent  that  the  land  comprised  in  the  second  schedule 
may  be  held  and  enjoyed  by  the  said  A,  B.  and  the  person  or 
persons  who  for  the  time  being  shall  be  entitled  thereto^  and  be  and 
liecome  subject  to  such  and  the  same  uses,  trusts,  powers,  conditions, 
limitations,  restrictions,  charges,  and  incumbrances  as  the  land  com- 
prised in  the  first  schedule  now  is  or  may  be  subject  or  liable  to.  In 
witness,  &c. 

Schedule  A.  containing  the  land  conveyed  by  A,  B.  to  C.  D. 

Schedule  B.  containing  the  land  conveyed  by  C.  D.  to  A.  B. 

Witness 

K  P.  A.  B.  (l.  s.) 

G.  H.  C.  D.  (l.  s.) 


MODUS  FOR  AND  DISCHARGE  FROM  TITHES* 

4  &  5  Will.  IV,  c.  83. 

[Boyal  Amnty  15th  August,  1834.] 

An  Ad  to  amend  an  Act  passed  in  the  Third  Year  of  Am  present 
Mmestpt  nUitnled  An  Act  for  ihortening  the  Time  reqmred  in  Claims 
of  Mo(fii»  Decimandif  or  Exemption  from  or  Discharge  of  Tithes, 

Whereas  by  an  act  passed  in  the  third  year  of  the  reign  of  his  present  s  &  3  W.  4,  c.  too 
majesty,  intituled  **  An  Act  for  shortening  the  Time  reqiiired  in  Claims 
of  Modus  Decimandi,  or  Exemption  from  or  Dischfu^e  of  Tithes," 
certain  provisions  were  made  limiting  the  period  within  which  in  cases 
of  claims  of  a  modus  decimandi  the  payment  or  render  of  such  modus, 
and  in  cases  of  daim  of  or  to  any  exemption  from  or  discharge  of 
tithes  by  composition  real  or  otherwise,  toe  enjoyment  of  the  land 
without  payment  or  render  of  tithes  or  money,  or  other  matter  in  lieu 
Uiereof,  should  be  shown  to  have  taken  place :  And  whereas  it  was  by 
the  said  act  further  enacted,  that  nothing  therein  contained  should  be 
prejudicial  or  available  to  or  for  any  plaintiff  or  defendant  in  any  suit 
or  action  relative  to  anv  of  the  matters  therein  mentioned,  then  com- 
menced, or  which  mignt  be  thereafter  commenced  during  the  then 
session  of  parliament,  or  within  one  year  from  the  end  thereof:  And 
whereas  since  the  passing  of  the  said  act  a  great  number  of  suits  have 
been  instituted  for  the  recovery  of  tithes,  under  the  apprehension  on 
the  part  of  the  plaintifis  that  tiiev  would  be  precluded  by  the  said  act 
from  recovering  the  tithes  to  which  they  claim  to  be  entitied  unless 
they  prosecuted  their  claims  within  the  periods  limited  by  tiie  said 
act :  And  whereas  it  is  deemed  advisable  to  enable  the  defendants  in 
such  suits  to  cause  all  further  proceedings  therein  to  be  suspended  until 
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the  end  of  the  neict  semon  of  patUament,  upon  die  tennB  bereinafter 
expressed :  Be  it  therefore  enacted  by  the  king's  most  excellent  ma- 
jesty, by  and  with  the  advice  and  consent  of  the  lords  roiritual  and 
temporal,  and  commons,  in  this  present  pariiament  assembled,  and  by 
lU^tdTMdlfeMi-    ^®  authoriUr  of  the  same,  That  from  and  alter  the  pasdi^  of  this  act 
ant'i  payfngcMto    it  shall  and  may  be  lawful  for  the  defendant  or  defendants  in  any 
into  oowt.  action  or  suit  which  may  have  been  commenced  or  instituted  since  the 

passing  of  the  said  recited  act  for  the  recovery  of  tithes,  or  for  in- 
validating claims  of  a  modus  decimandi,  or  an  exemption  from  or 
discharge  of  tithes,  for  lands  in  respect  whereof  no  tithes,  nor  any 
composition  in  lieu  thereof,  shall  have  been  actually  rendered  or  paid 
within  the  space  of  sixty  years  previous  to  the  pasnng  of  this  act,  with 
*  the  consent  of  the  plaintiff  or  plaintiffs  in  such  action  or  suit,  to  pay 

the  amount  of  the  costs  and  expenses  (to  be  taxed  as  between  party 
and  party)  which  may  have  been  incurred  by  or  on  the  part  of  the 
plaintiff  or  plaintifis  in  such  action  or  suit  into  the  Bank  of  £ngland, 
in  the  name  and  with  the  privity  of  the  accountant  general  of  the 
Court  of  Chancery  or  of  the  Court  of  Exchequer,  or  of  the  proper 
officer  of  the  court  in  which  such  action  or  suit  shall  have  been  brongnt, 
to  the  credit  or  on  account  of  m^  action  or  suit ;  and  in  every  case 
where  such  costs  and  expenses  shall  be  so  paid  into  court,  all  further 
proceedings  in  such  action  or  suit  (except  as  herein-afVer  provided) 
.  shall  be  stayed  and  suspended  until  the  end  of  the  next  session  of 
parliament 


PUlntiflT  may  give 
notire  to  rieiend. 
ant  of  his  liiten- 
tiun  lo  proceed  ; 
ill  wliich  caae  the 
defendiint  may 
hqre  his  costs  oat 
of  court. 


2.  And  be  it  further  enacted.  That  from  and  after  the  end  of  the 
next  session  of  parliament  it  shall  and  may  be  lawful  for  the  plaintiff 
or  plaintiffs  in  any  action  or  suit,  in  which  the  defendant  or  denndants 
shall  have  caused  the  proceedings  to  be  stayed  or  suspended  under  the 

S revision  herein-before  contained  to  give  notice  to  the  defendant  or 
efendants  of  his,  her,  or  their  intention  to  proceed  in  such  action  or 
suit  and  to  proceed  therewith  abcordingly ;  and  then  and  in  every  such 
case  the  defendant  or  defendants  shal^  immediately  after  such  notice 
shall  have  been  so  given,  be  entitled  to  receive  out  of  court  the  sum 
or  sums  which  such  defendant  or  defendants  shall  have  previously 
paid  into  court  on  account  of  the  costs  of  the  plaintiff  or  plaintifiEs. 

fhe***^i!?fau^**^  ^'  P«>vided  always,  and  be  it  further  enacted,  That  it  shall  and 
proceediDgs  to  be  nuiy  be  lawful  for  uie  plaintiff  or  plaintifis  in  any  action  or  suit  in 
abandoned  which  the  defendant  or  aefendants  shall  have  paid  into  court  the  costs 

of  such  plaintiff  or  plaintifis  under  the  provision  herein-before  con- 
tained, to  take  the  sum  or  sums  which  may  have  been  so  paid  for  such 
costs  out  of  court,  for  his,  her  or  their  own  use,  and  then  and  in  eveiy 
such  case  all  further  proceedings  in  such  action  or  suit  shall  be  far 
ever  abandoned  and  relinquished. 


Saccessors,  beirSf 
fte.  may  act  in 
case  or  death. 


4;  And  be  it  further  enacted.  That  it  shall  and  may  be  lawful  for 
the  successors,  heirs,  executors,  administrators,  or  assigns  of  any  {Jain- 
tiff  or  plaintiffs,  whose  action  or  suit  may  be  so  stayed  or  suspended 
as  aforesaid,  to  revive  and  proceed  with^  such  action  or  suit  aner  the 
end  of  the  next  session  of  parliament,  or  to  take  such  costs  as  afore- 
said out  of  court,  and  cause  all  further  proceedings  to  be  abandoned 
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and  relinquiflbed,  in  the  saine  manner  and  in  every  respect  as  the 
original  plaintiff  or  plaintiffs  might  or  could  have  done. 

5.  Provided  alwam  and  be  it  enacted,  That  notwithstanding  the  JndgM  may,  vpon 
provision  herein-berore  contained  it  shall  and  may  be  lawful  for  any  JjJJj**"'  ^"J? 
party  to  any  action  or  suit  so  suspended,  upon  adducing  sufficient  actions  to  be  pro- 
proof  to  the  satisfaction  of  a  judse  of  tlie  court  in  which  such  action  needed  with. 

or  suit  shall  have  been  commenced  that  there  is  danser  of  some  mate- 
rial evidence  in  support  of  the  right  or  claim  of  such  party  being  lost 
in  consequence  of  such  suspension,  to  proceed  -in  such  action  or  suit 
to  the  extent  of  proving  such  fact  or  facts,  the  evidence  respecting 
which  shall  be  so  shown  as  aforesaid  to  be  in  danger  of  being  lost 
through  such  suspense. 

6.  Provided  always,*  and  be  it  enacted,  That  nothing  in  this  act  As  to  previoas 
contained  shall  prevent  the  prosecution  of  any  suit  in  law  or  equity  for  claims. 

the  recovery  of  any  tithes  dauned  or  demanded  previous  to  the  passing 
of  the  said  recited  act,  or  for  the  recovery  of  the  value  thereof. 


FINES  AND  RECOVERIES. 

4  &  5  Will.  IV.  c.  92. 

IRoyal  Assent,  Idth  August,  1834.] 

An  Act  for  the  Abolition  of  Fines  and  RecoverieSy  and  for  the  Sub- 
stitution of  more  simple  Modes  of  Assurance,  in  Ireland, 

DEFINITIONS. 

Be  it  enacted  by  the  king's  most  excellent  majesty,  by  and  with  the  Mcaaincofcertaia 
advice  and  consent  of  the  lords  spiritual  and  tempoxal,  and  commons,  words  and 
in  this  present  parliament  assembled,  and  bv  the  authoritv  of  the  ««P'«^<»»»« 
same,  lliat  in  the  construction  of  this  act  the  word  "  lands"  shall  ««  Lands." 
extend  to  advowsons,  rectories,  messuages,  lands,  tenements,  tithes, 
rents,  and  hereditaments  of  any  tenure,  and  whether  corporeal  or  in- 
corporeal, and  any  undivided  share  thereof;  and  the  word  ''estate"  «<  Estate." 
shall  extend  to  an  estate  in  equity  as  well  as  at  law,  and  shall  also 
extend  to  any  interest,  charge,  right,  title,  lien,  or  incumbrance  in, 
upon,  to,  or  aiiecting  lands,  either  at  law  or  in  equity,  whether  pre- 
sent or  vested,  or  future  or  contingent,  and  shall  abo  extend  to  any 
interest,  charge,  lien,  or  incumbrance  in,  upon,  or  affecting  money 
subject  to  be  invested  in  the  purchase  of  lands ;  and  the  expression 
*'  base  fee"  shaU  mean  exclusively  that  estate  in  fee  simple  into  which  "  Base  fee." 
an  estate  tail  is  converted  where  the  issue  in  tail  are  luured,  but  per- 
sons claiming  estates  by  way  of  remainder  or  otherwise  are  not  barred; 
and  the  expression  **  estate  tail,"  in  addition  to  its  usual  meaning,  **  Estate  tail." 
shaU  mean  a  base  fee  into  which  an  estate  tail  shall  have  been  cou- 
verted ;  and  the  expression  "  actual  tenant  in  tail**  shall  mean  ex-  "  Aetaal  tenant  la 
clusively  the  tenant  of  an  estate  tail  which  shall  not  have  been  barred,  ^*^" 
and  such  tenant  shall  be  deemed  an  actual  tenant  in  tail,  although 
the  estate  tail  may  have  been  divested  or  turned  to  a  right ;  and  the 
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"  TeoftDt  in  tail." 


"  Tenant  In  tall 
entiilcd  to  a  iNue 

n 


<*  Money  Mbjcet 
lo  be  invested  in 
tlie  purchase  of 
l4ttd»." 


Person." 


Number  and 
gender. 


Settlement. 


No  fine  or  re- 
oovenr  to  be 
leTied  or  snflered 
aner  the  31  s(  of 
October,  1834, 
except  on  writ 
prior  to  that  day. 
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expression  "  tenant  in  tail*'  shall  mean,  not  only  an  actual  tenant  in 
tail,  but  also  a  person  who,  where  an  estate  tail  andl  have  been  baned 
and  converted  into  a  base  fee,  would  have  been  tenant  of  such  estate 
tail  if  the  same  had  not  been  barred ;  and  the  expression  "  tenant  in 
tail  entitled  to  a  base  fee"  shall  mean  a  person  entitled  to  a  base  fee, 
or  'to  the  ultimate  beneficial  interest  in  a  base  fee,  and  who  if  the  base 
fee  had  not  been  created  would  have  been  actual  tenant  in  tail;  and 
the  expression  **  money  subject  to  be  invested  in  the  purchase  of 
lands"  shall  include  money  whether  raised  or  to  be  raised,  and  whether 
the  amount  thereof  be  or  he  not  ascertaied,  and  shall  extend  to  stocks 
and  funds,  and  real  and  other  securities,  the  produce  of  which  is 
directed  to  be  invested  in  the  purchase  of  lands,  and  the  lands  to  be 
purchased  with  such  money  or  produce  shall  extend  to  lands  of  any 
tenure  in  England  or  elsewhere  out  of  Irelai\d  where  such  lands  or 
any  of  them  are  within  the  scope  or  meaning  of  the  trust  or  power 
directing  or  authorizing  the  purchase ;  and  the  word  **  person"  shaD 
extend  to  a  body  pohtic,  corporate,  or  collegiate,  as  well  as  an  in- 
dividual ;  and  every  word  importing  the  singular  number  only  shaD 
extend  and  be  applied  to  several  persons  or  things  as  well  as  one  penon 
or  thing ;  and  every  word  importing  the  plural  number  shall  extend 
and  be  applied  to  one  person  or  thing  as  well  as  several  peiaons  or 
things ;  and  eveiy  word  importing  the  masculine  gender  only  shall  ex- 
tend and  be  apphed  to  a  female  as  well  as  a  mtie;  and  every  assur- 
ance, already  made  or  hereafter  to  be  made,  whether  by  deed,  will, 
private  act  of  parliament,  or  otherwise,  by  which  lands  are  or  shall 
DC  entailed  or  agreed  or  directed  to  be  entailed,  shall  be  deemed  a  set- 
tlement ;  and  every  appointment  made  in  exercise  of  any  power  con- 
tained in  any  settlement,  or  of  any  other  power  arising  out  of  the 
power  contained  in  any  settlement,  shall  be  considered  as  part  of  soch 
settlement,  and  the  estate  created  by  such  appointment  snaU  be  con- 
sidered as  having  been  created  by  such  settlement ;  and  where  any 
such  settlement  is  or  shall  be  made  by  will,  the  time  of  the  death  c£ 
the  testator  shall  be  considered  the  time  when  such  settlement  was 
made :  provided  always,  that  these  words  and  expressions  oocorring 
in  this  clause  to  whicn  more  than  one  meaning  is  to  be  attached  shafi 
not  have  the  different  meanings  given  to  them  by  this  clause  in  those 
cases  in  which  there  is  any  thmg  in  the  subject  or  context  repugnant 
to  such  construction. 

FINES  ANn  RECOVERIES. 

Abolition  Chute* 

2.  And  be  it  further  enacted.  That  after  the  thirty-first  day  of  Oc- 
tober, one  thousand  eight  hundred  and  thirty-four,  no  fine  shall  be 
levied  or  common  recovery  suffered  of  lands  of  any  tenure  in  Ireland, 
except  where  parties  intending  to  levy  a  fine  or  suflfer  a  common  re- 
covery shall  before  the  thirty- first  day  of  October,  one  thousand  eight 
hundred  and  thirty-four,  have  sued  out  a  writ  of  dedimus  or  any 
other  writ  in  the  regular  proceedines  of  such  fine  or  recovery  ;  and 
any  fine  or  common  recovery  which  nhall  be  levied  or  suffered  con- 
trary to  this  provision  shall  be  absolutely  void. 
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FINES  AND  RECOVERIES — (cOfltlDUed.) 

Covenants  and  Jgreementt — Special  Substitution  Clause, 

S»  And  be  it  further  enacted,  That  in  case  any  person  shall,  after  Penom  lUbie 
the  thirty-first  day  of  October,  one  thousand  eight  hundred  and  thirty-  •f^c*'  «•<  o« 
four,  be  liable  to  levy  a  fine  or  sufier  a  conmHon  recovery  of  lands  of  iJjj'^ii^o/** 
any  tenure  in  Ireland,  or  to  procure  some  other  person  to  levy  a  fine  nffer  recoveries 
or  sufier  a  common  recovery  of  lands  of  any  tenure,  under  a  covenant  I5f*!f "^i?*^*  k*"**' 


effected  by  such  fine  or  recovery  can  be  efiected  by  a  disposition  under  fectcd,  the  per- 
this  act,  the  person  liable  to  levy  such  fine  or  sufier  such  recovery,  !?"^  Habie  to  levy 

A.  *  J.1  'j.1  ti!  «•  t.    ^     flnet  or  •offer  re- 

4xt  to  procure  some  other  person  to  levy  such  fine  or  sufier  such  re-  coveriet  ihaii  ex- 
covery,  shall,  after  the  thirty-first  day  of  October,  one  thousand  eight  «««(«  •  <>««<*• 
hundred  and  thirty-four,  be  subject  and  liable  under  such  covenant  or  u[^*2iiie*oiIer^* 

rement  to  make  or  to  procure  to  be  made  such  a  disposition  under  ation  at  the  flne 
act  as  will  efiect  all  the  purposes  intended  to  be  enected  by  such  ^'  recovery, 
fine  or  recovery ;  but  if  some  only  of  the  purposes  intended  to  be 
efiected  by  such  fine  or  recoveir  can  be  efiected  by  a  disposition  under 
this  act,  then  the  person  so  liable  to  levy  such  fine  or  sufier  such  re- 
covery, or  to  procure  some  other  person  to  levy  such  fine  or  sufier 
such  recovery  as  aforesaid,  shall,  after  the  thirty-first  day  of  October, 
one  thousand  eight  hundred  and  thirty-four,  be  sabject  and  liable 
under  such  covenant  or  agreement  to  make  or  procure  to  be  made 
such  a  disposition  under  this  act  as  will  efiect  such  of  the  purposes 
intended  to  be  efiected  by  such  fine  or  recovery  as  can  be  efiected  by 
a  disposition  under  this  act ;  and  in  those  cases  where  the  purposes 
intended  to  be  effected  by  such  fine  or  recovery,  or  any  of  them,  can- 
not be  effected  by  any  disposition  under  this  act,  then  the  person  so 
liable  to  levy  such  fine  or  sufier  sucJi  recovery,  or  to  procure  some 
other  person  to  levy  such  fine  or  sufier  such  recovery  as  aforesaid,  shall, 
after  the  thirty-first  day  of  October,  one  thousand  eight  hundred  and 
thirty-four,  be  liable  under  such  covenant  or  agreement  to  execute  or 
to  procure  to  be  executed  some  deed  whereby  the  person  intended  to 
levy  such  fine  or  suflfer  such  recovery  shall  declare  his  desire  that  such 
deed  shall  have  the  same  operation  and  efiect  as  such  fine  or  re- 
covery would  have  had  if  the  same  had  been  actually  levied  or  suf- 
fered ;  and  the  deed  by  which  such  declaration  shall  be  made  shall, 
if  none  of  the  purposes  intended  to  be  efiected  by  such  fine  or  re- 
covery can  be  enected  by  a  disposition  under  this  act,  have  the  same 
operation  and  effect  in  every  respect  as  such  fine  or  recovery  would 
have  had  if  the  same  had  been  actually  levied  or  sufiTered ;  bat  if 
aome  only  of  the  purposes  intended  to  be  efiected  by  such  fine  or  re- 
covery can  be  efiectea  by  a  disposition  under  this  act,  then  the  deed 
by  which  such  declaration  shall  be  made  shall,  so  far  as  the  purposes 
intended  to  be  efiected  by  such  fine  or  recovery  cannot  be  enected  by 
a  disposition  under  this  act,  have  the  same  operation  and  efiect  in 
every  respect  as  such  fine  and  recovery  would  have  had  if  the  same 
had  been  actually  levied  or  suffered. 


5t^ 
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Fines  inad«  Tdkl 

without 

nieiit« 


FINES  AND  RECOVERIES — (oontinued.) 

(RBMBDIAL   CLAUSES*  4~4h-^-T    8    9.) 

Erron  in  Fines. 

4.  And  be  it  iurtlier  enacted,  That  if  it  shall  be  iqiparent,  ftom  the 
deed  declannff  the  uses  of  any  fine  already  levied  or  hereafter  to  be 
levied,  that  there  is  in  the  indentures,  record,  or  any  of  the  proceed- 
ings of  such  fine,  any  error  in  the  name  of  the  conusor  or  oonusee 
of  such  fine^  or  any  misdescription  or  omission  of  lands  intended  to 
have  been  passed  by  such  fine,  then  and  in  every  such  case  the  fine, 
vrithout  any  amendment  of  the  indentures,  record,  or  proceedings  in 
which  such  error,  misdescription,  or  omission  shall  have  occurred, 
shall  be  as  good  and  valid  as  the  same  would  have  been,  and  shall  be 
held  to  have  passed  all  the  lands  intended  to  have  been  pasied  thereby, 
in  the  same  manner  as  it  would  have  done  if  there  had  been  no  such 
error,  misdescription,  or  omission. 

Erron  in  Recoveries* 

Slid  wilhlLi?"**       ^'  ^^^  ^  it  further  enacted,  That  if  it  shaH  be  iqiparoit,  from  the 
amendmeDL  deed  making  the  tenant  to  the  writ  of  entry  or  other  writ  for  suffering 

a  common  recovery  already  suffered  or  hereafter  to  be  sufiered,  that 
there  is  in  the  exemplification,  record,  or  any  of  the  nrooeedings  of 
such  recoveiy,  any  error  in  the  name  of  the  tenant,  aemandant,  or 
vouchee  in  such  recovery,  or  any  misdescription  or  onussion  of  lands 
intended  tohave  been  passed  by  such  recovery,  then  and  in  every 
such  case  the  recovery,  without  any  amendment  of  the  exemplification, 
record,  or  proceedings  in  which  sudi  error,  misdescription,  or  omiasioB 
shall  have  occurred,  shall  be  as  good  and  valid  as  the  same  would  have 
been,  and  shall  be  held  to  have  passed  all  the  lands  intended  to  have 
been  passed  thereby,  in  the  same  manner  as  it  would  have  done  if 
there  nad  been  no  such  error,  misdescription,  or  omission. 


SaTing  jorladic* 
tion  io  caact^BOt 
provided  for. 


Jurisdiction  to  amend,  saved, 

6.  Provided  always,  and  be  it  fiirther  enacted,  That  nothii^  in  &is 
act  contained  shall  lessen  or  take  away  the' jurisdiction  of  any  court  to 
amend  any  fine  or  common  recovery,  or  any  proceeding  Uierein,  in 
cases  not  provided  for  by  this  act. 

Defect  of  Tenant  to  Pradpe — Non-inrolment  of  Bargain  and  Sale, 

7.  And  be  it  further  enacted.  That  no  common  recovery  already 
sufiered  or  hereafter  to  be  suflSared  shall  be  invalid  in  consequence  of 
the  neglect  to  inrol  in  due  time  a  bargain  and  sale  purportuig  to  make 
the  tenant  to  the  writ  of  entry  or  other  writ  for  sufiering  such  recoverv, 
provided  such  recovery  woum  have  £een  valid  if  the  bai^n  and  sale 
purporting  to  make  the  tenant  to  the  writ  had  been  duly  inrolled. 

Defect  of  Legal  Tenant  to  Fracipe, 

RecoverifftiDTaiid  8.  And  be  it  further  enacted,  That  no  common  recoveiy  abeady 
Ihere'ttoc^nK^  sufiered  or  hereafter  to  be  suffered  shall  be  invalid  in  consequence  ra 
proper  tenants  to    any  person  in  whom  an  estate  at  law  was  outstanding  having  omitted 

to  make  the  tenant  to  the  writ  of  entry  or  other  writ  for  auming  sudi 


Reeoveriei  made 
valid  In  certain 
caaet  wliere  bar- 
gain and  saiti  is 
not  dniy  inrotted. 


i 
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tec9Dvety,  provided  the  person  wbo  was  ihe  owner  of  or  had  |M)wer  to  4b«  writs  or  entry 

dispose  of  an  estate  in  possession,  not  being  less  than  an  estate  for  A  ^^JyJ^^Mir 

life  or  lives  in  the  wboie  of  the  rents  and  ]^ofits  of  ihe  lands  in  which 

such  estate  at  law  was  outstanding,  or  the  ultimate  surplus  of  such 

rents  and  profits  after  payment  of  any  charges  thereout,  and  whether 

any  surplus  after  payment  of  such  ehaiges  shall  actually  remain  or  not^ 

shall,  within  the  time  limited  for  makmg  the  tenant  to  the  writ  for 

Bufleiing  such  reooveiy,  have  conveyed  or  disposed  of  such  estate  in 

possession  to  the  tenant  to  sudi  writ ;  and  an  estate  shall  be  deemed 

to  be  an  estate  in  possession  notwithstanding  there  shall  be  subsisting 

prior  thereto  any  lease  for  lives  or  years,  absolute  or  determinidble^ 

upon  which  a  rent  is  reserved,  or  any  term  of  years  upon  which  no 

rent  is  reserved. 

PINES  AND  ftEcoVBRtES — (continnedi) 

Remedial  Clau$es  qualified. 

9.  Provided  always,  and  be  it  further  enacted.  That  where  any  fine  or  Certnin  caaes  in 
common  recovery  shall  before  the  passing  of  this  act  have  been  wholly  ^**'*J*  riJ**h"? 
reversed,  Mich  fine  or  recovery  shall  not  be  rendered  valid  by  this  act ;  ^^yX  ralide*vaii<l 
and  where  anv  fine  or  common  recovery  shall  before  the  passing  of  t>y  t^i*  •<^t* 
this  act  have  been  reversed  as  to  some  only  of  the  parties  thereto^  or  as 
to  some  only  of  the  lands  therein  comprised,  such  nne  or  recovery  shall 
not  be  rendered  valid  by  this  act  so  far  as  the  same  shall  have  been 
reversed ;  and  where  any  person  who  would  have  been  barred  by  any 
fine  or  common  recovery  if  valid  shall  before  the  passing  of  this  act 
have  had  any  dealings  with  the  lands  comprised  in  such  fine  or  re* 
oovery  on  the  iaith  of  the  same  being  invalid,  such  fine  or  recovery 
shall  not  be  rendered  valid  by  this  act ;  and  this  act  shall  not  render 
valid  any  fine  or  common  recovery  as  to  lands  of  which  any  person 
shall  at  the  time  of  the  passing  of  this  act  be  in  possession  in  respect 
of  any  estate  which  the  fine  or  common  recovery  if  valid  would  have 
'barred,  nor  any  fine  or  common  recovery  which  before  the  passing  of 
this  act  any  court  of  competent  jurisdiction  shall  have  refused  to 
amend;  nor  shall  this  act  prejudice  or  affect  any  proceeding  at  law 
or  in  equity  pending  at  the  time  of  the  passing  of  tliis  act  m  which 
the  validity  of  such  fine  or  recovery  shall  be  in  question  between  the 
party  claiming  under  such  fine  or  recovery  and  the  party  clairainff 
adversely  thereto ;  and  such  fine  or  recovery,  if  the  result  of  such 
proceedings  shall  be  to  invalidate  the  same,  shall  not  be  rendered  valid 
\>y  this  act ;  and  if  such  proceedings  shall  abate  or  become  defective 
in  consequence  of  the  death  of  the  party  claiming  under  or  adversely 
to  such  fine  or  recovery,  any  person  who  but  for  tnis  act  would  have  a 
right  of  action  or  suit  by  reason  of  the  invalidity  of  such  fine  or  re* 
covery  shall  retain  such  right,  so  that  he  commence  proceedings 
within  six  calendar  months  after  the  death  of  such  party. 

Records  and  Proceedings. 

10.  And  be  it  further  enacted,  That  after  the  thirty-first  day  of  At  to  the  reeord* 
October,  one  thousand  eight  hundred  and  thirty-four,  the  records  of  Jlrf^^/Sl  ?J^ 
an  fines  and  common  recoveries  levied  and  suffered  in  his  majesty's  Tcom»t  pi:» 
Court  of  Common  Pleas  in  Dublin,  and  all  the  proceedings  thereof,  '^'1|**'*"/q*'' 
shall  be  deposited  in  such  places  and  kept  by  such  persons  as  the  said  1^34.  *^^     ^ 
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^tatef  tall,  and 
«ttatct  expectant 
thereon,  not 
barreble  by  war- 
ranty made  after 
Sltt  Oct.  18S4. 


Power,  after  the 
Mst  of  Oct.  1834, 
to  dispose  of  lands 
entailed  in  fee 
simple  or  for  a 
less  estate,  saving 
the  rights  of  cer- 
tain persons. 


Court  of  Common  Pleas  shall  from  time  to  time  order  or  dneet ;  and 
in  the  meantime  the  said  records  and  proceedings  shaD  remain  in  the 
same  place  where  they  are  now  deposited,  and  he  kept  by  Ae  perMm 
who  would  have  oontmued  entitled  to  the  custody  thereof  if  this  act 
had  not  been  passed;  and  while  the  said  records  and  proceedings  shall 
be  kept  by  such  peison,  searches  may  be  made,  and  extracts  and  oopes 
obtained,  as  heretofore,  and  on  paying  the  accustomed  fees;  and  when 
any  of  the  records  and  prooe^lingB  shall  by  the  order  of  the  said 
court  be  kept  by  any  other  person,  then,  so  far  as  relates  to  the  records 
and  proceedings  in  the  custody  of  such  other  person,  searches  may  be 
made,  and  extracts  or  copies  obtained,  at  sucii  times  and  on  paying 
such  fees  as  shaQ  from  time  to  time  be  ordered  by  Uie  said  court ;  a^ 
the  extracts  or  copies  so  obtained  shall  be  as  available  in  evidence  as 
they  would  have  been  if  obtained  from  the  person  whose  duty  it  would 
have  been  to  have  made  and  delivered  out  the  same  if  this  act  had 
not  been  passed. 

WARRANTIES  MADE  AFTER  DECEMBER  31,  1834. 

11.  And  be  it  further  enacted.  That  all  warranties  of  lands  which 
after  the  thirty-first  day  of  October,  one  thousand  eight  hundred  and 
thirty-four,  sliall  be  made  or  entered  into  by  any  tenant  in  tail  thereof 
shall  be  absolutely  void  against  the  issue  in  tail,  and  all  persons  whose 
estates  are  to  take  efiect  after  the  determination  or  in  defeasance  of  the 
estate  tail. 

TENANTS  IN  TAIL. 

General  enabling  Claute, 

12.  And  be  it  further  enacted,  That  afier  the  tfairty-firBt  day  of 
October,  one  thousand  eight  hundred  and  thirty-foar,  every  aetnal 
tenant  in  tail,  whether  in  possession,  remainder,  contingency  or  othei^ 
wise,  shall  have  full  power  to  dispose  of  for  an  estate  in  lee  simple 
absolute,  or  for  any  less  estate,  the  lands  entailed,  as  gainst  all  per- 
sons claiming  the  lantls  entailed  by  foree  of  any  estate  tail  which  saafl 
be  vested  in  or  might  be  claimed  by,  or  which  but  for  some  previous 
act  would  have  b^n  vested  in  or  might  have  been  daimed  by,  the 
person  making  the  dispodtion,  at  the  time  of  his  making  the  same,  and 
also  as  against  all  persons  whose  estates  are  to  take  cflect  after  the 
determination  or  in  defeasance  of  any  such  estate  tail,  indu^ne  the 
king's  most  excellent  majesty,  his  heirs  and  sueoessors,  as  r^aru  the 
title  to  his  majesty  to  any  reversion  or  remainder  created  or  reserved 
by  any  settlement  or  will,  and  which  reversion  or  remainder  shall  have 
come  or  shall  hereafter  come  to  the  crown  in  consequence  of  the 
attainder  of  any  person  to  whom  the  forfeited  reversion  or  remainder 
was  previously  to  such  forfeiture  limited  by  any  settlement  or  will,  but 
not  m  any  other  case,  or  where  the  title  to  die  crown  shall  haif« 
accrued  by  any  other  means ;  saving  always  the  rights  of  all  persons 
in  respect  of  estates  prior  to  the  estate  tdl  in  respect  of  which  such 
di^osition  shall  be  made,  and  the  rights  of  all  other  peraoaSy  except 
those  against  whom  such  disposition  is  by  this  act  authoriaed  to  he 
made. 
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Powvr  of  ditpoti* 
tioD  not  to  be 
exercised  by 
women  lenanU  in 
tall  ex  proTisione 
Tiri,  onderlOG.l. 
•CSS.  2,  c.  8  (Ire- 
land) except  with 
assent. 


TENAHTB  IN  TAIL — (eo&tinued.) 

Ex  provUione  viri,  Sfc, — Restraining  Clause, 

13.  Provided  always,  and  be  it  further  enacted,  Tbat  wbere,  under 
any  settlement  made  before  the  passing  of  this  act,  any  woman  shall 
be  tenant  in  tail  of  lands  within  the  provisions  of  an  act  passed  in  the 
tenth  year  of  the  reign  of  his  Majesty  King  Charles  the  First,  inti- 
tuled, "  An  Act  for  the  Exposition  of  the  Statute  of  Fines,"  the  power 
of  disposition  hereinbefore  contained  as  to  such  lands  shall  not  be 
exercised  by  her,  except  with  such  assent  as,  if  this  act  had  not  been 
passed,  would,  under  the  provisions  of  the  said  act  of  King  Charles 
the  First,  have  rendered  valid  a  fine  or  common  recovevy  levied  or 
suffered  by  her  of  such  lands. 

Repeal  of  Irish  Statute,  10  Car,  1,  sess.  2,  c.  8. 

14.  Provided  always,  and  be  it  further  enacted,  That,  except  as  to  Except  as  to  lands 
knds  comprised  in  any  settlement  made  before  the  passing  of  this  act,  forTihrs  ae?,* 'b!?' 
the  said  act  of  the  tenm  year  of  the  reign  of  his  Majesty  King  Chaiies  act  to  c.  i,  e.  s! 
the  FirBt  shall  be  and  the  same  is  hereby  repealed.  repealed. 

I'enants  in  Tail  after  Possibility,  Sfc. 

15.  Provided  always,  and  be  it  further  enacted,  That  the  power  of  Power  of  disposi- 
disposition  hereinbefore  contained  shall  not  extend  to  tenants  in  tail  ^^^  limHed. 
after  possibility  of  issue  extinct 

Base  Fees.^^ Enabling  Clause,'^Reversion,  SfC.  in  Crown. 

16.  And  be  it  further  enacted,  That  after  the  thirty-first  day  of  Power  after  the 
October,  one  thousand  eight  hundred  and  thirty-four,  in  every  case  JI*i,f/. 2«*hi2?*' 
in  which  an  estate  tail  in  any  lands  shall  have  been  barred  and  con-  '^  "*  "^^ 
verted  into  a  base  fee,  either  before  or  on  or  after  that  day,  the  person 
who,  if  such  estate  tail  had  not  been  barred,  would  have  been  actual 
tenant  in  tail  of  the  same  lands,  shall  have  full  power  to  dispose  of  such 
lands  as  against  all  persons  whose  estates  are  to  take  ^lect  after  the 
determination  or  in  defeasance  of  the  base  fee  into  which  the  estate 
taQ  shall  have  been  converted,  so  as  to  enlarge  the  base  fee  into  a  fee 
simfde  absolute,  including  the  king's  most  ei^ellent  majesty,  his  heirs 
and  successors,  as  regards  the  title  to  his  majesty  in  any  reversion  or 
remainder  created  or  reserved  by  any  settlement  or  wUl,  and  which 
reversion  or  remainder  shall  have  come  or  shall  hereafter  come  to  the 
crown  in  consequence  of  the  attainder  of  any  person  to  whom  the 
forfeited  reversion  or  remainder  was  previously  to  such  forfeiture  limited 
by  any  settlement  or  will,  but  not  in  any  other  case,  or  where  the  title 
to  &e  crown  shall  have  accrued  by  any  other  means ;  saving  always  the 
rights  of  all  persons  in  respect  of  estates  prior  to  the  estate  tail  which 
•luJl  have  been  converted  into  a  base  fee,  and  the  rights  of  all  other 
persons,  except  &ose  against  whom  such  dii^position  is  by  this  act  autho- 
rised to  be  miade :  Provided  always,  that  nothing  in  this  act  contained  Proviso. 
ahall  authorize  any  tenant  in  tail  or  other  person  to  defeat  or  bar  any 
eitate  or  interest  which  may  at  the  time  of  passing  of  this  act  have 
been  granted  to  any  person  or  persons  by  his  majesty,  or  any  of  his 
predecessors,  in  any  reversion  or  remainder  which  may  have  come  to 
the  crown  by  attainder  or  otherwise. 


to  enlarge  base 
fees;  saving  the 
rights  of  certain 
persons. 
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TENANTS  IN  TAIL — (oOntUllied.) 

Heirs  in  Tail  expectant, — Restraining  Clause. 

Inoe  liiberiuUe         17.  PMmded  always,  and  be  it  further  enacted,  That  nothing  in 
Boc  lo  bar  expect-  3^  contained  shall  enable  any  person  to  dispose  of  any  lands  entailed 

in  respect  of  any  expectant  interest  which  he  may  have  as  issue  inhe- 
ritable to  any  estate  tail  therein. 

Diapositiomjbr  a  limiUd  pwrpose, 

Bstent  of  the  18.  Provided  always,  and  be  it  further  enacted.  That  if  a  tenant  in 

estate  creatMi^bj  |^  ^f  lands  shall  make  a  disposition  of  the  same  under  this  act,  by 
way*of  mortncef  Way  of  mortgage,  or  for  any  other  limited  piurpose,  then  and  in  sucn 
or  lor  any  o£er  case  such  disposition  shall,  to  the  extent  of  the  estate  thereby  created, 
limited  porpoM.     y^  ^  absolute  bar  in  equity  as  well  as  at  law  to  all  persons  as  against 

whom  such  disposition  is  by  this  act  authorised  to  oe  made,  notwith- 
standing any  intention  to  the  oontrary  may  be  expressed  or  implied  in 
the  deed  by  which  the  disposition  may  be  effected :  provided  always, 
that  if  the  estate  created  by  such  disposition  shall  be  only  an  estate 
pour  autre  vie,  or  for  years  absdute  or  detenninaUe,  or  i(  by  a  dispo- 
sition under  tins  act  by  a  tenant  in  tail  of  lands,  an  interest,  chaige, 
lien  or  incumbrance  shall  be  created  without  a  term  of  years  absolute 
or  determinable,  or  any  greater  estate,  for  securing  or  raising  the 
same,  then  such  disposition  shall  in  equity  be  a  bar  only  so  &r  as  may 
be  necessary  to  .give  full  effect  to  tne  mortgage,  or  to  such  other 
limited  purpose,  or  to  such  interest,  lien,  chaige  or  incumbrance^  not- 
withstanding any  intention  to  the  contraiy  may  be  exprened  or  implied 
in  the  deed  by  which  the  disposition  may  be  dSected. 

Protectorship — instituted. 

The  owner  of  ibe  19.  And  be  it  further  enacted,  That  if  at  the  time  when  there  shaQ 
fl*!^  existing  esute  be  a  tenant  in  tail  of  lands  under  a  settlement,  there  shall  be  sub* 
prior'to  im  Mdite '  Bifitiug  in  the  same  lands  or  any  of  them,  under  the  same  settlement, 
uil  ander  ibe  Mure  any  estate  for  years  determinable  on  the  dropping  of  a  life  or  lires,  or 
thepraiiMtor%r^  ^^Y  S****®*"  ^^*®  (^^t  being  an  estate  for  years),  prior  to  ibe  estate 
tlie  settlement.       tail,  then  the  person  who  shall  be  the  owner  o£  the  prior  estate,  or  the 

first  of  such  prior  estates  if  more  than  one,  then  subsisting  under  the 
same  settlement,  or  who  would  have  been  so  if  no  absolute  dispositioa 
thereof  had  been  made,  (the  first  of  such  prior  estates,  if  more  than 
one,  beinff  for  all  the  purposes  of  this  act  deemed  the  prior  estate,) 
shall  be  the  protector  of  the  settlement  so  far  as  regards  the  lands  in 
which  such  prior  estate  shall  be  subsisting,  and  shul  for  all  the  pur- 
poses of  this  act  be  deemed  the  owner  of  such  prior  estate,  although 
the  same  may  have  been  charged  or  incumberea  either  by  the  owner 
thereof  or  by  the  settlor,  or  otherwise  howsoever,  and  although  die 
whole  of  the  rents  and  profits  be  exhausted  or  required  for  the  payment 
of  the  charges  and  incumbrances  on  such  prior  estate,  and  although 
such  prior  estate  may  have  been  absolutely  disposed  of  by  the  owner 
thereof,  or  by  or  in  consequence  of  the  banknrotcy  or  insolvency  of 
such  owner,  or  by  any  other  act  or  defiiult  of  such  owner;  and  that  an 
estate  by  the  curtesy,  in  respect  of  the  estate  tail,  or  of  any  prior  estate 
created  by  the  same  settlement,  shall  be  deemed  a  prior  estate  under 
the  same  settlement  within  the  meaning  of  this  clause;  and  that  an 
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estate  by  way  of  resulting  use  or  trust  to  or  for  the  settlor  shall  be 
deemed  an  estate  under  the  same  settlement  within  the  meaning  of 
this  clause. 

TENANTS  IN  TAiL^-(continued.) 

Frotectonhip'^Plwaliiy  of  Owners. 

20.  Ftovided  always,  and  be  it  further  enacted,  That  where  two  or  Each  or  two  or 
more  persons  shall  be  owners,  under  a  settlement  within  the  meaning  "J?™  own*™  of» 
of  this  act,  of  a  prior  estate,  the  sole  owner  of  which  estate,  if  there  Sie^tole'ptotector 
had  been  only  one,  would  in  respect  thereof  have  been  the  protector  **  to  bb  ihare. 
of  such  settlement,  each  of  such  persons,  in  respect  of  such  undivided 

share  as  he  could  dispose  of,  shall  for  all  the  purposes  of  this  act  be 
deemed  the  owner  of  a  prior  estate,  and  shall,  in  exclusion  of  the  other 
or  others  of  them,  be  the  sole  protector  of  such  settlement  to  the  extent 
of  such  undivided  share. 

Protectorship — Married  Women. 

21.  Provided  alwavs,  and  be  it  further  enacted,  That  where  a  Where  a  married 
married  woman  would  if  single  be  the  protector  of  a  settlement  in  J'®*?'"  •'<>"«  •J*" 
respect  of  a  prior  estate,  which  is  not  tnereby  setded,  or  agreed  or  J^  where^tbe  and 
directed  to  be  settled,  to  her  separate  use,  she  and  her  husband  to-  her  hoab^ud  to- 
gether shall  in  respect  of  such  estate  be  the  protector  of  such  settle-  KJjeJtw?"  ^ 
ment,  and  shall  be  deemed  one  owner;  but  if  such  prior  estate  shall 

by  such  settlement  have  been  settled,  or  agreed  or  directed  to  be 
settled  to  her  separate  use,  then  and  in  such  case  she  alone  shall  in 
respect  of  such  estate  be  the  protector  of  such  settlement. 

Enabling  CUmse — Contingent  Interests. 

22.  And  be  it  further  enacted,  That  from  and  after  the  thirty-first  Persona  em- 
day  of  October,  one  thousand  eight  hundred  and  thirty-four,  it  shall  powered  iodi»poae 
be  lawful  for  any  person,  either  before  or  after  he  shall  become  enti^  uresu.  "**" 
tied  in  any  manner,  except  as  expectant  hen:  of  a  living  person,  or  as 

expectant  heir  of  the  body  of  a  living  person,  to  an  estate  in  lands, 
not  being  a  vested  estate,  and  whether  he  be  or  be  not  ascertained  as 
the  person  or  one  of  the  persons  in  whom  the  same  may  become 
vested,  to  dispose  of  such  lands  for  the  whole  or  any  part  of  such 
estate  therein  b^  any  assurance,  whether  deed,  will,  or  any  other  in- 
strument by  which  he  could  have  made  such  disposition  if  such  estate 
were  a  vested  estate  in  possession :  Provided  nevertheless,  that  no 
such  disposition  shall  be  valid  or  have  any  effect  where  the  person 
makine  the  same  shall  not  at  the  time  of  the  disposition  have  become 
entitled  to  such  estate,  unless  the  deed,  will,  or  other  instrument  by 
virtue  of  which  he  may  become  entitled  be  existing  and  in  operation 
at  the  time  of  the  di^osition. 

Protectorship — Estates  confirmed  or  restored, 

23.  Provided  always,  and  be  it  further  enacted.  That,  except  in  as  to  eatates  eon- 
the  case  of  a  lease  hereinafter  provided  for,  where  an  estate  shall  be  firmed  or  restored 
limited  by  a  settlement  by  way  of  confirmation,  or  where  the  settle-  ^^  •««i«™«'»t« 
ment  shall  merely  have  the  effect  of  restoring  an  estate,  in  either  of 

those  cases  such  estate  shall  for  the  purposes  of  this  act,  so  far  as 
regards  the  protector  of  the  settlement,  be  deemed  an  estate  subsist- 
ing under  such  settlement. 

M  M 
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As  to  leases  at 
rent  created  bj 
•elilemcnt. 


No  tenant  in 
dower,  heir,  exe- 
cutor, &c.  io  be 
f»n>teclor,  except 
D  the  case  of  a 
bare  trustee. 


Who  shall  be  the 
protector  where 
the  owner  of  Ibe 

erior  estate  shall, 
y  the  two  last 
clanses,  be  ex- 
cluded. 


Where,  in  the 
disposition  of  an 
estate  before  the 
Slst  Oct.  ISa4, 
the  person  to 
nnake  the  tenant 
to  the  wilt  of 
entry  in  a  recovery 
shall  be  the  pro- 
tector. 


Where,  in  the  ease 
of  the  disposition 
of  a  reversion  on 
or  before  ibe  Slst 
of  Oct.  1884,  the 
person  to  make 
the  tenant  to  the 
writ  of  entry  in  a 
recovery  shall  be 
the  protector. 


TENANTS  IN  TAIL— (COntlDUed.) 

Protectorship — Lenees  under  Settlements  excluded. 

24.  Provided  always,  and  be  it  further  enacted,  That  where  a  lease 
at  a  rent  shall  be  created  or  confirmed  by  a  settlement,  the  penon  in 
whose  favour  such  lease  shall  be  creat^  or  confinned,  shall  not  in 
respect  thereof  be  the  protector  of  such  settlement. 

Protectorship — Dowress^  TnateCf  SfC*  excluded. 

25.  Provided  always,  and  be  it  further  enacted,  That  no  woman 
in  respect  of  her  dower,  and  (except  in  the  case  hereinafter  provided 
for  of  a  bare  trustee  under  a  settlement  made  before  the  thirty-fint 
day  of  October,  one  thousand  eight  hundred  and  diirty->four,)  no 
bare  trustee,  heir,  executor,  administrator  or  assign,  in  respect  of 
any  estate  taken  by  him  as  such  bare  trustee,  heir,  executor,  ad- 
ministrator or  assign,  shall  be  the  protector  of  a  settlement 

Protectorship'— In  Cases  of  Exchtsion. 

26.  Provided  always,  and  be  it  fiirther  enacted,  That  where  under 
any  settlement  there  shall  be  more  than  one  estate  prior  to  an  estate 
tail,  and  the  person  who  shall  be  the  owner  within  the  meaning  of 
this  act  of  any  such  prior  estate,  in  respect  of  which  but  for  the  two 
last  preceding  clauses,  or  either  of  them,  he  would  have  been  the 
protector  of  Uie  settlement,  shall  by  virtue  of  such  clauses,  or  either 
of  them,  be  excluded  from  beinff  the  protector,  then  and  in  such  case 
the  person  (if  any)  who  if  such  estate  did  not  exist  would  be  the 
protector  of  the  settlement  shall  be  such  protector. 

Protectorship — Right  to  make  Tenant  to  Pracipe, 

27.  Provided  always,  and  be  it  further  enacted,  That  where  al- 
ready, or  before  the  thirty-first  day  of  October,  one  thousand  eight 
hundred  and  thirty -four,  an  estate  under  a  settlement  shall  have  b^n 
disposed  of  either  absolutely  or  otherwise,  and  either  tor  valuable 
consideration  or  not,  the  person  who  in  respect  of  such  estate  would, 
if  this  act  had  not  been  passed,  have  been  the  proper  person  to  have 
made  the  tenant  to  the  writ  of  entry  or  other  writ  ror  Buffering  a 
common  recovery  of  the  lands  entailed  by  such  settlement,  shall, 
during  the  continuance  of  the  estate  which  conferred  the  right  to 
make  the  tenant  to  such  writ  of  entiy  or  other  wri^  be  the  protector 
of  such  settlement. 

Protectorship — Tenant  to  Precipe — Reversion$f  3fc. 

28.  Provided  always,  and  be  it  further  enacted,  That*  where  any 
person  having  either  already,  or  before  the  thirty-first  day  of  Oc- 
tober,  one  thousand  eight  hundred  and  thirty-four,  either  for  va- 
luable consideration  or  not,  disposed  of,  either  absolutdy  or  other- 
wise, a  remainder  or  reversion  m  fee  in  any  lands,  or  created  any 
estate  out  of  such  remainder  or  reversion,  would  under  this  act,  if 
this  clause  had  not  been  inserted,  have  been  the  protector  of  the  set- 
tlement by  which  the  lands  were  entailed  in  which  such  remainder  or 
reversion  may  be  subsisting,  and  tliereby  be  enabled  to  concur  in  the 
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barring  of  such  remainder  or  reversion,  which  he  could  not  have  done 
if  he  had  not  become  such  protector,  then  and  in  every  such  case  the 
person  who,  if  this  act  had  not  been  passed,  would  have  been  the 
proper  person  to  have  made  the  tenant  to  the  writ  of  entry  or  other 
writ  for  suffering  a  common  recovery  of  such  lands,  shall,  during  the 
continuance  of  the  estate  which  conferred  the  right  to  make  the 
tenant  to  such  writ  of  entry  or  other  writ,  be  the  protector  of  such 
settlement. 

TENANTS  IN  TAIL — (cOuHnued.) 

Protectorship — Bare  Trustee  in  Settlements  before  the  Act, 

29.  Provided  always,  and  be  it  further   enacted.    That  where,  Where  a  bare 
under  any  settlement  of  lands  made  before  the  passing  of  this  act,  ii"uemciu*ma5e 
the  person  who,  if  this  act  had  not  been  passed,  would  have  been  the  before  the  pauinc 
proper  person  to  make  the    tenant  to  the  writ  of  entry  or  other  o' «hu  act  shall  be 
writ  for  suffering  a  common  recovery  of  such  lands  for  the  purpose  of  *  *  P«>tecior. 
barring  any  estate  tail  or  other  estate  under  such  settlement,  shall  be 

a  bare  trustee,  such  trustee  shaU,  during  the  continuance  of  the  estate 
conferring  on  him  the  right  to  make  the  tenant  to  such  writ  of  entry 
or  other  writ,  be  the  protector  of  such  settlement. 

Protectorship — Power  to  appoint  and  create  Powers  to  appoint 

Protector, 

30.  Provided  always,  and  be  it  further  enacted,  That  it  shall  be  Power  to  any 
lawfiil  for  any  settlor  entailing  lands  to  appoint,  by  the  settlement  by  ««ttioc  <<>  appoint 
which  the  lands  shall  be  entailed,  any  number  of  persons  in  esse,  not  '  ^  protector, 
exceeding  three,  and  not  being  aliens,  to  be  protector  of  the  settle- 
ment in  lieu  of  the  person  who  would  have  been  the  protector  if  this 

clause  had  not  been  inserted,  and  either  for  the  whole  or  any  part  of 
the  period  for  which  such  person  might  have  continued  protector,  and 
by  means  of  a  power  to  be  inserted  in  such  settlement  to  perpetuate 
during  the  whole  or  any  part  of  such  period  the  protectorsnip  of  the 
settlement  in  any  one  person  or  number  of  persons  in  esse,  and  not 
being  an  alien  or  aliens,  whom  the  donee  of  the  power  shall  think 
proper  by  deed  to  appoint  protector  of  the  settlement  in  the  place  of 
any  one  person  or  number  of  persons  who  shall  die  or  shall  by  deed 
relinquish  his  or  their  office  of  protector ;  and  the  person  or  persons 
to  appointed  shall,  in  case  of  there  being  no  otner  person  then 
protector  of  the  settlement,  be  the  protector,  and  shaU,  in  case  of 
there  being  any  other  person  then  protector  of  the  settlement,  be 

Erotector  jointly  with  such  other  person :  provided  nevertheless,  that 
y  virtue  or  means  of  any  such  appointment,  the  number  of  the 
persons  to  compose  the  protector  shall  never  exceed  three :  provided 
nirther  nevertheless,  that  every  deed  by  which  a  protector  shall  be 
appointed  under  a  power  in  a  settlement,  and  every  deed  bv  which  a 

Srotector  shall  relinquish  his  office,  shall  be  void  unless  inrolled  in  his 
fajesty*s  High  Court  of  Chancery  in  Ireland,  within  six  calendar 
months  after  the  execution  thereof:  provided  further  nevertheless, 
that  the  person  who  but  for  this  clause  would  have  been  sole  protector 
of  the  settlement,  may  be  one  of  the  persons  to  be  appointed  pro- 
tector under  tliis  clause,  if  the  settlor  shall  think  fit,  ana  shall,  unless 
otherwise  directed  by  the  settlor,  act  as  sole  protector  if  the  other 
persons  constituting  the  protector  shall  have  ceased  to  be  so  by  death 

M  M  2 


532  4  &  5  Will.  IV.  c.  92. 

or  relinqaishment  of  the  office  by  deed,  and  no  other  petBon  shall 
have  been  appointed  in  their  place. 

TENANTS  IN  TAf L---^continued.) 
Protectarikip — Lunatic^  Traitor,  Felon,  S^. 

Incatesorianaey,  31.  Provided  always,  and  he  it  further  enacted.  That  if  any  per- 
tbe  Lord  Chui-  gon,  protector  of  a  settlement,  shall  he  lunatic,  idiot,  or  of  unsound 
Kc«pe^  or^LonU  niind,  and  whether  heshall  have  been  found  such  by  inquisition  or  not, 
ComroiMionerf,  or  then  the  Lord  High  Chancellor  of  Ireland,  or  the  Lord  Keeper  or  the 
^i^  ted*wiih  Lords  Commissioners  for  the  custody  of  the  great  seal  of  Ireland, 
roMticB,  oMn  for  the  time  being,  or  other  the  person  or  persons  for  the  time  being 
tMam»  of  treuoii  or  entrusted  by  the  King's  sign  manual  with  the  care  and  commitment 
Cm!? ^^Chaoceiy  ®^  *^®  custody  of  the  persons  and  estates  of  persons  found  lunatic, 
to  be  the  protec-  idlot,  and  of  unsound  mind,  shall  be  the  protector  of  such  settle- 
'<^*  ment  in  lieu  of  the  person  who  shall  be  such  lunatic  or  idiot  or  of 

unsound  mind  as  aforesaid ;  or  if  any  person,  protector  of  a  settle- 
ment, shall  be  convicted  of  treason  or  felony,  or  if  any  person,  not 
being  the  owner  of  a  prior  estate  under  a  settlement,  shall  be  pro- 
tector of  such  settlement,  and  shall  be  an  infant,  or  if  it  shall  be  un- 
certain whether  such  last-mentioned  person  be  living  or  dead,  then  his 
Majesty's  High  Court  of  Chancery  in  Ireland  shall  be  the  protector  of 
such  settlement  in  lieu  of  the  person  who  shall  be  an  in&nt,  or  whose 
existence  cannot  be  ascertained  as  aforesaid ;  or  if  any  settlor  en- 
tailing lands  shall  in  the  settlement  by  which  the  lands  shall  he 
entaifed  declare  that  the  person  who  as  owner  of  a  prior  estate  under 
such  settlement  would  be  entitled  to  be  protector  of  the  settlement 
shall  not  be  such  protector,  and  shall  not  appoint  any  person  to  be 
protector  in  his  stead,  then  the  said  Court  of  Chanceir  shall,  as  to 
the  lands  in  which  such  prior  estate  shall  be  subsisting,  be  the  pro- 
tector of  the  settlement  during  the  continuance  of  sudb  estate;  or  if 
in  any  other  case  where  there  shall  be  subsisting  under  a  settlement 
an  estate  prior  to  an  estate  tail  under  the  same  settlement,  and  such 
prior  estate  shall  be  sufficient  to  qualify  the  owner  thereof  to  be  pro- 
tector of  the  settlement,  and  there  shall  h^pen  at  any  time  to  be  no 
protector  of  the  settlement  as  to  the  lands  m  which  the  prior  estate 
shall  be  subsisting,  the  said  Court  of  Chanceiy  shall,  while  there  shall 
be  no  such  protector,  and  the  prior  estate  sliall  be  subsisting,  be  the 
protector  of  the  settlement  as  to  such  lands. 

Tenant  in  tail — Protector's  Consent. 

Where  there  it  a        ^2.  Provided  always,  and  be  it  further  enacted,  That  if  at  the 
pffotcctor,  his  con-  time  when  any  personj  actual  tenant  in  tail  of  lands  under  a  setde- 
eDibiean acfDai     "**"'»  ^^^  ^^^  entitled  to  the  remainder  or  reversion  in  fee  immedi- 
teoanc  in  tall  to     ately  expectant  on  the  determination  of  his  estate  tail,  thaJl  be 
create  a  larger       desirous  of  making  under  this  act  a  disposition  of  the  lands  entailed, 
fe?**  ****"  * *****  *^*'®  '^"^^  ^  *  protector  of  such  settlement,  then  and  in  every  soch 
-     <sase  the  consent  of  such  protector  shall  be  reouisite  to  enable  such 
actual  tenant  in  tail  to  dispose  of  the  lands  entailed  to  the  full  extent 
to  which  he  is  hereinbefore  authorized  to  dispose  of  the  same ;  but 
such  actual  tenant  in  tail  may,  without  such  consent,  make  a  dispo- 
sition under  this  act  of  the  lands  entailed,  which  shall  be  good  against 
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all  persons  who,  by  force  of  any  estate  tail  which  shall  be  vested  in 
or  might  be  claimed  by,  or  which  but  for  some  previous  act  or  default 
would  have  been  vested  in  or  might  have  been  claimed  by,  the  per- 
son making  the  disposition  at  the  time  of  his  making  the  same,  snail 
claim  the  lands  entailed. 

TENANTS  IN  TAIL (cOntinUCd.) 

Owner  cf  Base  Fee — Protector's  Consent. 

33.  Provided  always,  and  be  it  further  enacted.  That  where  an  where  a  base  fee, 
estate  tail  shall  have  been  converted  into  a  base  fee,  in  such  case,  so  and  a  protector, 
long  as  there  shall  be  a  protector  of  the  settlement  by  which  the  Jiw?" to  thelxefw 
estate  tail  was  created,  the  consent  of  such  protector  shall  be  requisite  cisfng  of  a  power 
to  enable  the  person  who  would  have  been  tenant  of  the  estate  tail  if  ^  dUpoeitkm. 
ihe  same  faaa  not  been  barred  to  exercise,  as  to  the  lands  in  respect 

of  which  there  shall  be  such  protector,  the  power  of  disposition  here- 
inbefore contained* 

Protector — his  IrrespomihilUy^  SfC. 

34.  And  be.it  further  enacted.  That  any  device,  shift  or  contriv-  The  protector  to 
ance  by  which  it  shaU  be  attempted  to  control  the  protector  of  a  set-  ^n*?3*n  ^'^ 
tlement  in  giving  bis  consent,  or  to  prevent  him  in  any  way  from  exercise  or  liia 
using  his  absolute  discretion  in  regard  to  his  consent,  and  also  any  po^««"  ^  oonieBt- 
affreement  entered  into  by  the  protector  of  a  settlement  to  withhold   '*'* 

his  consent,  shall  be  void ;  and  that  the  protector  of  a  settlement  shall 
not  be  deemed  to  be  a  trustee  in  respect  of  his  power  of  consent ; 
and  a  court  of  equity  shall  not  control  or  interrere  to  restrain  the 
exercise  of  his  power  of  consent,  nor  treat  his  giving  consent  as  a 
breach  of  trust. 

Protectorship — Exclusion  of  Equity, 

35.  Provided  always,  and  be  it  further  enacted,  That  the  rules  of  Certain  roiet  or 
equity  in  relation  to  dealings  and  transactions  between  the  donee  of  a  eqoity  not  to  ap- 
power  and  any  object  of  the  power  in  whose  favour  the  same  may  be  {ectw^and  alenwit 
exercised,  shall  not  be  held  to  apply  to  dealings  and  transactions  be-  in  tail  under  tlie 
tween  the  protector  of  a  settlement  and  a  tenant  in  tail  under  the  **"■«* 

same  settlement,  upon  the  occasion  of  the  protector  giving  his  oon« 
sent  to  a  disposition  by  a  tenant  in  tail  under  this  act. 

Involuntary  Confirmation  of  voidable  Estates. 

36.  Provided  always,  and  be  it  further  enacted.  That  when  a  te-  a  voidable  esute 
nant  in  tail  of  lands  under  a  settlement  shall  have  already  created  or  ^y  « tenant  in 
shall  hereafter  create  in  such  lands,  or  any  of  them,  a  voidable  estate  lrpnrchaaer"c«>- 
in  favour  of  a  purchaser  for  valuable  consideration,  and  shall  after**  firmed  by  a' Mb. 
wards  under  this  act,  by  any  assurance  other  thaii  a  lease  not  re^  •eqnent  dispon- 

1  .  i_^        <.         .^  i»Ai-ij'        ft-  t^    lion  or  »ncn  tenant 

quinn?  mrolment,  make  a  disposition  of  the  lands  m  which  such  in  tali  onder  tbla 
voidable  estate  shall  be  created,  or  any  of  them,  such  disposition,  ««<»  b«t  not 
whatever  its  object  may  be,  and  whatever  may  be  the  extent  of  the  ^er'4iS!!!^t 
estate  intended  to  be  thereby  created,  shall,  if  made  by  the  tenant  in  notice, 
tail  with  the  consent  of  the  protector  (if  any)  of  the  settlement,  or  by 
the  tenant  in  tail  alone,  if  there  shall  be  no  such  protector,  have  the 
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Base  fees,  when 
nnlied  wlih  the 
iinme<liate  re- 
versions, en. 
Urged  instead  of 
being  merged. 


Tenant  In  tail  to 
make  a  disposi- 
tion by  deed  as  if 
seised  in  fee,  bot 
not  by  will  or 
contract ;  and  if 
a  married  woman, 
with  her  husband's 
coiicarrence. 


Every  assorance 
by  a  tenant  in 
tail,  except  a 
lease  not  exceed* 


effect  of  confirming  such  voidable  estate  in  &e  lands  thereby  disposed 
of  to  its  fidl  extent  as  against  all  persons  except  those  whose  r^ts 
are  saved  by  this  act ;  but  if  at  the  time  of  makin?  the  disposition 
there  shall  be  a  protector  of  the  settlement,  and  such  protector  shall 
not  consent  to  the  disposition,  and  the  tenant  in  tail  shall  not  without 
such  consent  be  capable  under  this  act  of  confirming  the  voidable  es- 
tate to  its  full  extent,  then  and  in  such  case  such  disposition  shall  have 
the  effect  of  confirming  such  voidable  estates  so  far  as  such  tenant  in 
tail  would  then  be  capable  imder  this  act  of  confirming  the  same 
without  such  consent :  provided  always,  that  if  such  dLraioeition  shall 
be  made  to  a  purchaser  for  valuable  consideration,  who  snaU  not  have 
express  notice  of  the  voidable  estate,  and  if  the  deed  or  instrument 
creating  such  voidable  estate  shall  not  have  been  recistered  previous  to 
such  disposition,  then  and  in  such  case  the  voidaue  estate  shall  not 
be  confirmed  as  against  such  purchaser  and  the  persons  claiming  under 
him.  ^ 

TENANTS  IN  TAIL — (contiuued.)  "* 

Baie  Fee$ — Enlargement  of, 

37.  And  be  it  further  enacted,  That  if  a  base  fee  in  any  lands,  and 
the  remainder  or  reversion  in  fee  in  the  same  lands,  shall  at  the  time 
of  the  passing  of  this  act,  or  at  any  time  afterwards,  be  united  in  the 
same  person,  and  at  any  time  after  the  passing  of  this  act  there  shafl 
be  no  intermediate  estate  between  the  base  fee  and  the  remainder  or 
reversion,  then  and  in  such  case  the  base  fee  shall  not  merge,  but  shall 
be  ipto  facto  enlarffed  into  as  large  an  estate  as  the  tenant  in  tail, 
with  the  consent  of  the  protector,  if  any,  might  have  created  by  any 
disposition  under  this  act  if  such  remainder  or  reversion  had  been 
vested  in  any  other  person. 

Mode  ofAtturanee — General  substUuiion  Clause. 

38.  And  be  it  further  enacted.  That  every  disposition  of  lands  under 
this  act  by  a  tenant  in  tail  thereof  shall  be  effected  by  some  one  of  the 
assurances  (not  being  a  will)  by  which  such  tenant  in  tail  could  have 
made  the  disposition  if  his  estate  were  an  estate  at  law  in  fee  simple 
absolute :  provided  nevertheless,  that  no  disposititm  by  a  tenant  in 
tail  shall  be  of  any  force  either  at  law  or  in  equitv,  under  this  act,  un- 
less made  or  evidenced  by  deed ;  and  that  no  disposition  by  a  tenant 
in  tail  resting  only  in  contract  either  express  or  implied,  or  otherwise, 
and  whether  supported  by  a  vtduable  or  meritorious  ctmsideration  or 
not,  shall  be  of  any  force  at  law  or  in  equity  under  this  act,  notwith- 
standing such  disposition  shall  be  made  or  evidenced  by  deed ;  and  if 
the  tenant  in  tail  making  the  disposition  shall  be  a  married  woman, 
the  concurrence  of  her  husband  shall  be  necessary  to  give  effect  to 
the  same ;  and  any  deed  which  may  be  executed  by  her  for  e&cting 
tVe  disiHwition  shul  be  acknowledged  by  her  as  hereinafter  directed. 

Inrolment  of  Atsurance, 

39.  Provided  always,  and  be  it  further  enacted,  That  no  assurance 
by  which  any  disposition  of  lands  shall  be  effected  under  this  act  by  a 
tenant  in  tail  thereof  (except  a  lease  for  any  term  not  exceeding 
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twen^-one  yean,  to  oommence  from  the  date  of  suck  lease,  or  from  ing  twenty  one 
any  tme  not  exceeding  twelve  calendar  months  from  the  date  of  ailcli  y^  ^  ^J^ 
lease,  where  a  rent  shall  be  therehy  reserved,  which,  at  the  time  of  uun  ar  "iixtb?of 
granting  such  lease,  shall  be  a  rack  rent,  or  not  less  than  five-sixth  «  nek  rent,  to  b« 
parts  of  a  rack  rent),  shall  have  any  operation  under  this  act,  unless  iSJ^SJlllSi"" 
It  be  inrolled  in  his  Majesty's  High  Court  of  Chancery  in  Ireland  Cbaoeerv  in  Ii«- 
within  six  calendar  months  after  the  execution  thereof;  and  if  the  Jjjijjj^*"  ^1. 
assurance  by  which  any  disposition  of  lands  shall  be  effected  under  ""^ 

this  act  shiul  be  a  baigain  and  sale,  such  assurance,  although  not 
inrolled  within  the  time  prescribed  by  the  act  passed  in  the  tenth 
year  of  the  reign  of  his  Majesty  King  Charles  the  First,  intituled  "  An  lo  C'i,  mm.  a. 
Act  expressing  an  Order  for  Uses,  Wills,  and  Testaments,"  shall  if  «->»«-l''  Irehnd. 
inrollea  in  the  said  Court  of  Chancery  within  the  time  prescribed  by 
this  clause,  be  as  good  and  valid  as  the  same  would  have  been  if  the 
same  had  been  inrolled  in  the  said  court  within  the  time  prescribed  by 
the  said  act  of  the  tenth  year  of  the  reign  of  King  Chanes  the  First. 

TENANTS  IN  TAIL — (oontiUUed.) 

Protectorship — Mode  of  Consent. 

40.  And  be  it  further  enacted.  That  the  consent  of  the  protector  CooMnt  or  the 
of  a  settlement  to  the  disposition  under  this  act  of  a  tenant  in  tail  ^[^^^^^ 
shall  be  given  either  by  the  same  assurance  by  which  the  disnoaition  same  Mmrance 
shall  be  effected,  or  by  a  deed  distinct  from  the  assurance,  and  to  be  oij^  *  ^^*^^ 
executed  either  on  or  at  any  time  before  the  day  on  which  the  assur- 
ance shall  be  made,  otherwise  the  consent  shall  be  void. 

Protectorship^As  to  Consent  hy  distinct  Deed. 

41.  And  be  it  further  enacted,  That  if  the  protector  of  a  settlement  irby  ditUoct 
ahall,  by  a  distinct  deed,  give  his  consent  to  the  disposition  of  a  te-  gid^redTDnqaaii' 
nant  in  tail,  it  shall  be  considered  that  such  protector  has  given  an  fled»  anieM  he 
absolute  and  unqualified  consent,  unless  in  sucn  deed  he  shall  refer  ^^^  ^  ^^^  ■''^■^ 
to  the  particular  assurance  by  which  the  disposition  shall  be  effected, 

and  shall  confine  his  consent  to  the  disposition  thereby  made. 

Protectorship — Consent  irrevocable. 

42.  And  be  it  fiirther  enacted,  That  it  shall  not  be  lawful  for  the  Protector  not  to 
protector  of  a  settlement,  who,  under  this  act,  shall  have  given  his  JJJ**  ^**  *"*" 
consent  to  the  disposition  of  a  tenant  in  toil,  to  revoke  such  consent. 

Protectorship — Consent  of  Married  Women. 

43.  And  be  it  further  enacted.  That  any  married  woman,  being  a  married  womaa 
either  alone  or  joindy  with  her  husband  protector  of  a  setdement,  prot«ctor  to  con- 
may  under  this  act,  m  the  same  manner  as  if  she  were  a  feme  sole,  goie. 

give  her  consent  to  the  disposition  of  a  tenant  in  tail. 

Protectorship— Inrolment  of  distinct  Deed. 

44.  Provided  always,  and  be  it  further  enacted,  That  the  consent  CooMnt  of  a  pro- 
of a  protector  to  the  disposition  of  a  tenant  in  tail  shall,  if  given  by  a  ^'^J^^^^^^ 
deed  distinct  from  the  assurance  by  which  the  disposition  snail  be  ef-  inrailed  ^uTor 
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before  the  unr. 
SBce. 


Coorts  of  eqaity 
excloded  from 
(ivlng  any  effect 
to  diiposition*  by 
tenants  in  tail,  or 
consents  of  pro- 
tectors of  Mettle* 
ments,  which  in 
courts  of  law 
woold  not  be 
effectoal. 


Lord  Chancellor, 
Ac.  to  have  the 
power  to  consent 
to  disposition  by 
a  tenant  in  tail, 
and  to  malce  soch 
orders  as  »h«ll 
be  thonghl  neces- 
sary {  and  if  any 
other  person  shall 
be  Joint  protector, 
the  disposition 
not  to  be  valid 
without  his  eon- 
sent. 


fected  by  the  tenant  in  tail,  be  void,  unlefls  such  deed  be  inroUed  in 
his  Majesty's  High  Court  of  Chancery,  either  at  or  before  the  time 
when  the  assiurance  shall  be  inrolled. 

TENANTS  IN  TAIL — (Contiuued.) 

JurUdiciion  of  Equity — Exclusion  of, 

45.  And  be  it  further  enacted,  That  in  cases  of  dispositions  of 
lands  under  this  act  by  tenants  in  tail  thereof,  and  also  in  cases  of 
consents  by  protectors  of  settlements  to  dispositions  of  lands  under 
this  act  by  tenants  in  tail  thereof,  the  jurisdiction  of  courts  of  equi^ 
shall  be  altogether  excluded,  either  on  the  behalf  of  a  person  claiming 
for  a  valuable  or  meritorious  consideration,  or  not,  in  regard  to  the 
specific  performance  of  contracts,  and  the  supplying  of  defects  in  the 
execution  either  of  the  powers  of  disposition  given  by  this  act  to  tenants 
in  tail,  or  of  the  powers  of  consent  given  by  this  act  to  protectors  of 
settlements,  and  the  suppljring  under  any  circumstances  of  the  want 
of  execution  of  such  powers  of  disposition  and  consent  respectively, 
and  in  regard  to  giving  effect  in  any  other  manner  to  any  act  or  deed 
by  a  tenant  in  tail  or  protector  of  a  settlement  which  in  a  court  of 
law  would  not  be  an  effectual  disposition  or  consent  under  this  act ; 
and  that  no  disposition  of  lands  under  this  act  by  a  tenant  in  tail 
thereof  in  equity,  and  no  consent  by  a  protector  of  a  settlement  to  a 
disposition  of  lands  under  this  act  by  a  tenant  in  tail  thereof  in  equity, 
shall  be  of  any  force  unless  such  disposition  or  consent  would  in  case 
of  an  estate  tail  at  law  be  an  effectual  disposition  or  consent  under 
this  act  in  a  court  of  law. 

'  Protectorship — Consent  of  Lunatic,  SfC. 

46.  Provided  always,  and  be  it  further  enacted,  That  in  every  case 
in  which  the  Lord  High  Chancellor,  Lord  Keeper  or  Lords  Commis- 
sioners for  the  custody  of  the  great  seal,  or  other  the  person  or  per- 
sons intrusted  with  the  care  and  commitment  of  the  custody  of  the 
persons  and  estates  of  persons  found  lunatic,  idiot,  and  of  unsound 
mind,  or  his  Majesty's  High  Court  of  Chancery  in  Ireland,  shall  be  the 
protector  of  a  settlement,  such  Lord  High  Chancellor,  Lonl  Keeper,  or 
Lords  Commissioners,  or  person  or  persons  so  intrusted  as  aforesaid, 
or  the  said  Court  of  Chancery  (as  the  case  may  be,)  while  protector  of 
such  settlement,  shall,  on  the  motion  or  petition  in  a  summaiy  way 
by  a  tenant  in  tail  under  such  settlement,  have  fuU  power  to  consent 
to  a  disposition  under  this  act  by  such  tenant  in  tail,  and  the  dispo- 
sition to  be  made  by  such  tenant  in  tail  upon  such  motion  or  petitioa 
as  aforesaid  shall  be  such  as  shall  be  approved  of  by  such  Lora  High 
Chancellor,  Lord  Keeper,  or  Lords  Commissioners,  or  person  or  per- 
sons so  intni^ted  as  aforesaid,  or  the  said  Court  of  Chancery  (as  the 
case  may  be) ;  and  it  shall  be  lawful  for  such  Lord  High  Chancellor, 
Lord  Keeper,  or  Lords  Commissioners,  or  person  or  persons  so  in- 
trusted as  aforesaid,  or  the  said  Court  of  Chancery  (as  the  case  may 
be,^  to  make  such  orders  in  the  matter  as  shall  be  thought  necessaxy ; 
and  if  such  Lord  High  Chancellor,  Lord  Keeper,  or  I^rds  Commis- 
sioners, or  person  or  persons  so  intrusted  as  aforesaid,  or  the  said 
Court  of  Chancery  (as  the  case  may  be,)  shall,  in  lieu  of  any  such 
person  as  aforesaid,  be  the  proteqtor  of  a  settlement,  and  there  shall 
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be  any  other  person  protector  of  the  same  settlement  jointly  with  such 
person  as  aforesaid,  then  and  in  ever^  such  case  the  disposition  by 
the  tenant  in  tail,  though  approved  of  as  aforesaid,  shall  not  be  valid, 
unless  such  other  person  being  protector  as  aforesaid  shall  consent 
thereto  in  the  i^anner  in  which  the  consent  of  the  protector  is  by  this 
act  required  to  be  given. 

TENANTS  IN  TAIL — (contiuucd.) 

Protectorship. 

47.  Provided  alwa^,  and  be  it  further  enacted,  That  in  every  case  Order  or  the  Lord 
in  which  the  Lord  High  Chancellor,  Lord  Keeper,  or  Lords  Commis-  Chancellor,  &e.  to 
sioners  for  the  custody  of  the  great  seal,  or  other  the  person  or  persons  ^f  coownt? 
intrusted  with  the  care  and  commitment  of  the  custody  of  the  persons 

and  estates  of  persons  found  lunatic,  idiot,  and  of  unsound  mind,  or  his 
Majesty's  Hign  Court  of  Chancery  in  Ireland,  shall  be  the  protector  of  a 
setUement,  no  document  or  instrument,  as  evidence  of  the  consent  of 
such  protector  to  the  disposition  of  a  tenant  in  tail  under  such  settle- 
ment, shall  be  requisite  beyond  the  order  in  obedience  to  which  the 
disposition  shall  have  been  made. 

Bankrupts-- Partial  Repeal  of  II  4*  12  Ceo.  3,  c.  8. 

48.  And  be  it  further  enacted.  That  after  the  thirty-first  day  of  Repeal  or  the 
October,  one  thousand  eight  hmidred  and  thirtv-four,  so  much  of  an  Bankrupt  Act, 
act  passed  in  the  eleventh  and  twelfth  years  of  tne  reign  of  his  Majesty  "  *r  m  relat«»  to 
King  George  the  Third,  intituled  "  An  Act  to  prevent  Frauds  com-  estates  tail,  bat 
mitted  by  Bankrupts,"  as  empowers  the  commissioners  named  in  any  "®V**  **'«"*  J*> 
commission  of  bankrupt  issued  against  a  tenant  m  tail  to  make  sale  of  rapt  ander  a  com- 
any  lands,  tenements  and  hereditaments,  whereof  such  bankrupt  shall  mbiion  iasned 
be  seised  of  any  estate  tail  in  possession,  reversion  or  remainder,  and  Ocl^sI^!  *'**  ^' 
whereof  no  reversion  or  remainder  is  in  the  crown,  the  gift  or  provision 

of  the  crown,  shall  be  and  the  same  is  hereby  repealed  :  Provided 
always,  that  such  repeal  shall  not  extend  to  the  lands,  whatever  the 
teniire  may  be,  of  any  person  adjudged  a  bankrupt  under  any  com- 
mission of  bankrupt  which  hath  been  or  shall  be  issued  before  the 
thirty-first  day  of  October,  one  thousand  eight  hundred  and  thirty- 
four. 

Bankrupt — Actual  Tenant  in  TaiL 

:    49.  And  be  it  ftirther  enacted,  That  any  commissioner  acting  in  the  TheeommiuioDer, 
execution  of  any  commission  which  after  the  thirty-first  day  of  October,  *"  ^he  caM  or  an 
one  thousand  eight  hundred  and  thirty-four,  shall  be  issued  in  pursuance  taiV'becominV'' 
of  the  said  act,  passed  in  the  eleventn  and  twelfth  years  of  the  reign  of  bankropt  arter  the 
King  GeoTge  the  Third,  under  which  any  person  shall  be  adjudged  a  21* dSed  lo^u?**' 
bankrupt  who  at  the  time  of  issuing  such  commission,  or  at  any  time  or  the  lands  oMhe 
nfterwards,  before  he  shall  have  obtained  his  certificate,  shall  be  an  bankrupt  to  a  par- 
factual  tenant  in  tail  of  lands  of  any  tenure,  shall  by  deed  dispose  of  ^'^*^' 
such  lands  to  a  purchaser  for  valuable  consideration,  for  the  benefit  of 
<the  creditors  of  such  actual  tenant  in  tail,  and  shall  create  by  any  such 
disposition  as  large  an  estate  in  the  lands  disposed  of  as  the  actual 
tenant  in  tail,  if  he  had  not  become  bankrupt,  could  have  done  under 
this  act  at  the  time  of  such  disposition :  Provided  always,  that  if  at  the 
time  of  the  disposition  of  such  lands,  or  any  of  them,  by  such  com- 
missioner as  aforesaid,  there  shall  be  a  protector  of  the  settlement  by 
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which  the  ettale  of  such  actual  tenant  in  tail  in  the  lands  diipoaed  of 
by  such  oommiasioner  was  creifted,  and  the  consent  of  such  profedor 
would  have  heen  requisite  to  have  enabled  the  actual  tenant  m  tail,  if 
he  had  not  become  bankrupt,  to  have  disposed  of  such  lands  to  the  foil 
extent  to  which,  if  there  luid  been  no  such  protector,  he  eo«dd  undegr 
this  act  have  disposed  of  the  same,  and  such  protector  shall  not  oonsait 
to  the  disposition,  then  and  in  such  case  the  estate  created  in  such 
lands,  or  any  of  them,  by  the  disposition  of  such  commissioner,  shall 
be  as  large  an  estate  as  the  actual  tenant  in  tail,  if  he  had  not  become 
bankrupt,  could  at  the  time  of  such  disposition  have  created  under 
this  act  in  such  lands  without  the  consent  of  the  protector, 

TENANTS  IK  TAIL — (continued.) 

Bankrupt — Btue  Fee, 
Commiuiouer,  In  50.  And  be  it  further  enacted.  That  any  commisBioner  actmg  in  the 
uiTemined**" a'**  execution  of  any  such  commission  as  aforesaid  under  which  any  perMU 
bate  fee  becoming  shall  be  adjudged  a  bankrupt  who  at  the  time  of  issuing  such  commis- 
bankrapt.  and  of  g{oD,  or  at  any  time  afterwards  before  he  shall  have  obtained  his  cer- 
protector?  by  deed  tificate,  shall  be  a  tenant  in  tail  entitled  to  a  base  fee  in  lands  of  any 
to  dispose  of  the  tenure,  shall  by  deed  dispose  of  such  lands  to  a  purchaser  for  valuable 
IHIlf'to  ^.'Ilnr'*'"'''  consideration,  for  the  benefit  of  the  creditors  of  the  person  so  entitled 

rupi  lo  a  pur  _  ,,'        .i*         «       .  tt    ■%       «.         *•       *^» 

chaser.  as  aforesaid,  provided  at  the  time  of  the  disposition  there  be  no  pro- 

tector of  the  settlement  by  which  the  estate  tail  converted  into  debase 
fee  was  created ;  and  by  such  disposition  the  base  fee  shall  be  enlarge 
into  as  htrge  an  estate  as  the  same  could  at  the  time  of  such  disposition 
have  been  enlarged  into  under  this  act  by  tiie  person  so  entitled  if  he 
had  not  become  oankrupt. 

Bankrttpt — Actual  Tenant  in  TaU — Btue  Fee — Contera  (fFrotectar, 

As  to  the  conient  51.  And  be  it  further  enacted,  That  the  commissioner  acting  in  the 
case  ofbaiSc-^'^  ^  execution  of  any  such  commission  as  aforesaid  under  which  a  pemm 
niptcy,  being,  or  before  obtaining  his  certificate  becoming,  an  actual  tenant  in 

tail  of  lands  of  any  tenure,  or  a  tenant  in  tail  entitled  to  a  base  fee  in 
lands  of  any  tenure,  shall  be  adjudged  a  bankrupt,  shall,  if  there  shall 
be  a  protector  of  the  settlement  by  which  the  estate  tail  of  such  actual 
tenant  in  tail,  or  the  estate  tail  converted  into  a  base  fee  (as  the  case 
may  be),  was  created,  stand  in  the  place  of  such  actual  t^ant  in  tail, 
or  tenant  in  tail  so  entitled  as  aforesaid,  so  frr  as  regards  the  consent 
of  such  protector ;  and  the  disposition  of  such  lanm^  or  any  of  them, 
by  such  commissioner  as  aforesaid,  if  made  with  the  consent  of  audi 
protector,  shall,  whether  such  commissioner  may  have  made  under  this 
act  a  prior  disposition  of  the  same  lands  without  the  consent  of  such 

I>rotector  or  not,  or  whether  a  prior  sale  or  conveyance  of  the  same 
ands  shall  have  been  made  or  not,  under  the  said  act  of  the  eleventh 
and  twelfth  years  of  Rin^  George  the  Third,  or  any  acts  hereafter  to 
be  passed  concerning  bankrupts,  have  the  same  effect  as  sudi  diaposi- 
tion  would  have  had  if  such  actual  tenant  in  tail,  or  tenant  in  ttm  so 
entitled  as  aforesaid,  had  not  become  bankrupt,  and  such  di^oaitioii 
had  been  made  by  him  under  this  act,  with  the  consent  of  such  pn>> 
tector ;  and  all  the  previous  clauses  in  this  act,  in  regard  to  the  consent 
of  the  protector  to  the  disposition  of  a  tenant  in  tail  of  lands  not 
held  by  copy  of  court  roll,  and  in  regard  to  the  time  and  manner  of 
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giving  such  consent,  and  in  regard  to  ihe  inrohnent  of  ibe  deed  of 
consent,  where  such  deed  shall  he  distinct  from  the  assurance  by  which 
the  duposition  of  the  commissioner  shall  he  effected,  shall,  except  so  far 
as  the  same  may  be  varied  by  the  clause  next  hereinafter  contained, 
apply  to  every  consent  that  may  be  given  by  virtue  of  this  present 
clause. 

TENANTS  IN  TAIL — (cOHtinUed.) 

BatUcrupt'-'Inrolment  Sfc.  of  Deeds  of  Duposition 

52.  And  be  it  further  enacted,  That  every  deed  by  which  any  com-  As  to  the  inmi- 
missioner  acting  in  the  execution  of  any  such  commission  as  afore-  IIf*3l»poi^k>n*<Sf* 
said  shall,  under  this  act,  dispose  of  lands,  shall  be  void  unless  inroUed  laads. 

in  his  Majesty's  High  Court  of  Chancery  in  Ireland  within  six 
calendar  months  after  the  execution  thereof. 

Banknq>t — Enlargentent  -of  Base  Fees. 

53.  And  be  it  further  enacted.  That  if  any  commissioner  acting  in  SabwqneBt  en- 
the  execution  of  any  such  commission  as  aforesaid  shall,  under  this  act,  iarK«n>ent  j'l^**^ 
dispose  of  any  lands  of  any  tenure  of  which  the  bankrupt  shall  be  actual  the'dtli^iiionof 
tenant  in  tail,  and  in  consequence  of  there  being  a  protector  of  the  settle-  the  commiuioner. 
ment  by  which  the  estate  of  such  actual  tenant  in  tail  was  created,  and 

of  his  not  giving  his  consent,  only  a  base  fee  shall  by  such  disposition 
be  created  in  such  lands,  and  if  at  any  time  afterwards  dunng  the 
continuance  of  the  base  fee  there  shall  cease  to  be  a  protector  of  such 
settlement,  then  and  in  such  case,  and  immediately  thereupon,  such 
base  fee  shall  be  enlarged  into  the  same  estate  into  which  the  same 
could  have  been  enlarged  under  this  act  if  at  the  time  of  the  disposi- 
tion by  such  commissioner  as  aforesaid  there  had  been  no  such  pro- 
tector. 

Banknqft — Same, 

54.  And  be  it  ftirther  enacted,  That  if  a  tenant  in  tail  entitled  to  a  EoUrgement  of 
base  fee  in  lands  of  any  tenure  shall  be  adjudged  a  bankrupt  at  the  bwe  fee*  lobie- 
time  when  there  shall  be  a  protector  of  the  settlement  bv  which  the  2?  conveyance  of 
estate  tail  converted  into  the  base  fee  was  created,  and  if  such  lands  the  ume  under 
shall  be  sold  or  conveyed  under  the  said  act  of  the  eleventh  and  twelfth  *^«  bauknipt  icu. 
years  of  King  George  the  Third,  or  any  other  act  hereafter  to  be  passed 
concerning  bankrupts,  and  if  at  any  time  afterwards  during  the  con- 
tinuance of  the  base  fee  in  such  lands  there  shall  cease  to  be  a  pro- 
tector of  such  settlement,  then  and  in  such  case,  and  immediately 

thereupon,  the  base  fee  in  such  lands  shall  be  enlarged  into  the  same 
estate  into  which  the  same  could  have  been  enlarged  under  this  act  if 
at  the  time  of  the  adjudication  of  such  bankruptcy  there  had  been  no 
such  protector,  and  tne  commissioner  acting  in  the  execution  of  the 
commission  under  which  the  tenant  in  tail  so  entitled  shall  have  been 
ad[judged  a  bankrupt  had  disposed  of  such  lands  under  this  act. 

Bankrupt — Confirmation  of  voidable  Estates. 

62.  Provided  always,  and  be  it  further  enacted.  That  where  an  A  vokiable  eaute 
actual  tenant  in  tail  of  lands  of  any  tenure,  or  a  tenant  in  tail  entitled  ^^^rdb^Vby 
to  a  base  fee  in  lands  of  any  tenure,  shall  have  already  created  or  shall  an  aetaal  tenant 
hereafter  create  in  such  lands  or  any  of  them,  a  voidable  estate  in  {"  'S!L*****^*J* 
favour  of  a  purchaser  for  valuable  consideration,  and  such  actual  tenant  tenant  fn  uU  ^  ' 
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entitlMl  to  a  base 
fee  becoming 
bankrnpty  con- 
firmed by  the 
diapoeltion 
i»r  the  comiui»> 
•loner,  if  no  pro 
lector,  or  being 
Mcb»  if  with  his 
ronseut,  or  on 
there  ceasing  to  be 
a  protector;  bat 
not  agaiust  a  par< 
chaser  wiihont 
notice. 


in  tail,  or  tenant  in  tall  so  entitled  as  aforesaid,  shall  be  adjudged  a 
bankrupt  under  any  such  commission  as  aforesaid,  and  the  commissioner 
acting  in  the  execution  of  such  commission  shall  make  anv  disposition 
under  this  act  of  the  lands  in  which  such  voidable  estate  shall  be  created, 
or  any  of  them,  then  and  in  such  case,  if  there  shall  be  no  protector  of 
the  settlement  by  which  the  estate  tail  of  the  actual  tenant  in  tail,  or 
the  estate  tail  converted  into  a  base  fee,  as  the  case  may  be,  was 
created,  or  being  such  protector  he  shall  consent  to  the  disposition  by 
such  commissioner  as  aforesaid,  whether  such  commissioner  may  have 
made  under  this  act  a  previous  disposition  of  such  lands  or  not,  or 
whether  a  prior  sale  or  conveyance  of  the  same  lands  shall  have  been 
made  or  not  under  the  said  acts  of  the  eleventh  and  twelfth  years  of 
King  Georee  the  Third,  or  any  other  acts  hereafter  to  be  passed  con- 
cerning bankrupts,  the  disposition  by  such  commissioner  shall  have  the 
effect  of  confirming  such  voidable  estate  in  the  lands  thereby  disposed  of 
to  its  full  extent  as  against  all  persons  except  those  whose  rights  are 
saved  by  this  act ;  and  if  at  the  time  of  the  disposition  by  such  com- 
missioner, in  the  case  of  an  actual  tenant  in  tail,  there  shall  be  a  pro- 
tector, and  such  protector  shall  not  consent  to  the  disposition  by  such 
commissioner,  and  such  actual  tenant  in  tail,  if  he  had  not  been  ad- 
judged a  bankrupt,  would  not  without  such  consent  have  been  capable 
under  this  act  of^ confirming  the  voidable  estate  to  its  fiill  extent,  then 
and  in  such  case  such  disposition  shall  have  the  effect  of  confirming 
such  voidable  estate  so  far  as  such  actual  tenant  in  tail,  if  he  had  not 
been  adjudged  a  bankrupt,  could  at  the  time  of  such  diisposition  have 
been  capable  under  this  act  of  confirming  the  same  without  such  con- 
sent ;  and  if  at  any  time  after  the  disposition  of  such  lands  by  sudi 
commissioner,  and  while  only  a  base  fee  shall  be  subsisting  in  such 
lands,  there  shall  cease  to  be  a  protector  of  such  settlement,  and  such 
protector  shall  not  have  consented  to  the  disposition  by  such  commis- 
sioner, then  and  in  suqh  case  such  voidable  estate,  so  far  as  the  same 
may  not  have  been  previously  confirmed,  shall  be  confirmed  to  its  full 
extent  as  against  all  persons  except  those  whose  riehts  are  saved  by 
this  act :  l^vided  always,  that  if  the  disposition  oy  any  such  com- 
missioner as  aforesaid  shall  be  made  to  a  purchaser  for  valuable  con- 
sideration, who  shall  not  have  express  notice  of  the  voidable  estate, 
and  if  the  deed  or  instrument  makiiie  such  voidable  estate  shall  not 
have  been  registered  previous  to  such  disposition,  then  and  in  such 
case  the  voidable  estate  shall  not  be  confirmed  against  such  purchaser 
and  the  persons  claiming  under  him. 


Acts  of  a  bankrupt 
tenant  In  tail  void 
against  any  dispo- 
sitiou  under  this 
act  by  the  com- 
misiloner. 


TENANTS  IN  TAIL — (COntiuUed.) 

Bankrvpt — Certain  of  his  acts  avoided. 

56.  And  be  it  further  enacts,  That  all  acts  and  deeds  done  and 
executed  by  a  tenant  in  tail  of  lands  of  any  tenure,  who  shall  be  ad- 
judged a  bankrupt  under  any  such  commission  as  aforesaid,  and  which 
shall  affect  such  lands  or  any  of  them,  and  which,  if  he  had  been  seised 
of  or  entitled  to  such  lands  in  fee  simple  absolute,  would  have  been  void 
against  the  assignees  of  the  bankrupt's  estate,  and  all  persons  claiming 
under  them,  shall  be  void  against  any  diq>osidon  which  may  be  made 
of  such  lands  under  this  act  by  such  commissioner  as  aforenid. 
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Bankrupt — Subordinate  Powers  of  Dupotiium, 

57.  Provided  always,  and  be  it  further  enacted,  That,  subject  and  Subject  to  the 
without  prejudice  to  the  powers  of  disposition  given  by  this  act  to  the  [jjrjJJn5iT»ioner 
commissioner  acting  in  the  execution  of  any  such  commission  as  aforesaid  and  to  the  eatnte 
under  which  a  person  being,  or  before  obtaining  his  certificate  be-  in  the  assignees, 
coming,  an  actual  tenant  in  tail  of  lands  of  any  tenure,  or  a  tenant  in  in^'!dl%h!|^  reuin 
tail  entitled  to  a  base  fee  in  lands  of  any  tenure  shall  be  adjudged  a  his  powers  or 
bankrupt  and  also  subject  and  without  prejudice  to  the  estate  in  such  d^po*i^<»- 
lands  which  may  be  vested  in  the  assignees  of  the  bankrupt's  estate, 

and  also  sulriect  and  without  prejudice  to  the  rights  of  all  persons 
claiming  under  the  said  assignees  in  respect  of  such  lands  or  any  of 
them,  such  actual  tenant  in  tail,  or  tenant  in  tail  so  entitled  as  afore- 
said, shall  have  the  same  powers  of  disposition  under  this  act  in  regard 
to  such  lands  as  he  would  have  had  if  he  had  not  become  bankrupt. 

TENANTS  IN  TAIL (cOUtinued.) 

Bankrupt — Dead, 

58.  And  be  it  further  enacted,  That  any  disposition  under  this  act  The  disposition  by 
of  lands  of  any  tenure  by  any  commissioner  actinein  the  execution  of  any  the  commisiioncr 

,  .  •'.  !»•'        "J        J  !_•  1.  *^      1.  •  1.  i»  V     of  the  lands  of  n 

such  commission  as  aforesaid  under  which  a  person  bein£^,  or  before  ob-  bankrupt  tenant 
taining  his  certificate  becoming,  an  actual  tenant  in  tailof  such  lands,  in  tail  »iiaU,  ir  the 
or  a  tenant  in  taU  entitled  to  a  base  fee  in  such  lands  shall  be  adjudged  h«?e  "iZhe^^^s ' 
a  bankrupt,  shall,  although  the  bankrupt  be  dead  at  the  time  of  the  herein  mentioned 
disposition,  be  in  the  following  cases  as  valid  and  effectual  as  the  same  the  same  operation 
^ould  have  been,  and  have  tlie  same  operation  under  this  act  as  auve.* 
the  same  would  have  had,  if  the  bankrupt  were  alive ;  (that  is  to 
say),  in  case  at  the  time  of  the  bankrupt's  decease  there  shall  be 
no  protector  of  the  settlement  by  which  the  estate  tail  of  the  ac- 
tual tenant  in  tail,  or  the  estate  tail  converted  into  a  base  fee,  as 
the  case  may  be,  was  created ;  or  in  case  the  bankrupt  had  been  an 
actual  tenant  in  tail  of  such  lands,  and  there  shall  at  the  time  of  the 
disposition  be  any  issue  inheritable  to  the  estate  tail  of  the  bankrupt 
in  such  lands,  and  either  no  protector  of  the  settlement  by  which  the 
estate  tail  was  created,  or  a  protector  of  such  settlement  who,  in  the 
manner  required  by  this  act,  shall  consent  to  the  disposition,  or  a  pro- 
tector of  such  settlement  who  shall  not  consent  to  the  disposition  ;  or 
in.  case  the  bankrupt  had  been  a  tenant  in  tail  entitled  to  a  base  fee 
in  such  lands,  and  there  shall  at  the  time  of  the  disposition  be  any 
issue  who  if  the  base  fee  had  not  been  created  would  have  been  actual 
tenant  in  tail  of  such  lands,  and  either  no  protector  of  the  settlement 
by  which  the  estate  tail  converted  into  a  base  fee  was  created,  or  a    ' 
protector  of  such  settlement  who,  in  the  manner  required  by  this  act, 
shall  consent  to  the  disposition. 

Bankrupt — Intermediate  Rentt^  Covenants,  and  Conditions. 

59.  And  be  it  further  enacted,  That  the  rents  and  profits  of  any  Assignees  to 
lands  of  which  any  commissioner  acting  in  the  execution  of  any  sucn  'J*^,^*'^  ''*"'•  ^ 
commission  as  aforesaid  hath  power  to  make  disposition  under  tliis  act,  buiuap^of  which 
shall  in  the  meantime  and  untU  such  disposition  sliall  be  made,  or  until  (he  commiuioner 
it  shall  be  ascertained  that  such  disposition  shall  not  be  required  for  the  5"|Siui!)n'*™id'* 
benefit  of  the  creditors  of  the  person  adjudged  bankrupt  under  the  com-  to  enforce  cove- 
mission,  be  received  by  the  assignees  of  the  estate  of  the  bankrupt,  for  "*°^'  ^'^  *'^}^' 
the  benefit  of  his  creditors ;  and  the  assignees  may  proceed  by  action  of  iion!**  *  *  '**"'^ 


debt  for  the  recovery  of  such  renta  and  profita,  or  may  dictrain  for  the 
same  upon  the  lands  subject  to  the  payment  jthereof,  and  in  case  any 
action  of  trespass  shall  be  brought  for  taking  any  such  distreas  may 
plead  thereto  the  general  issue,  and  give  this  act  or  other  special  mat- 
ter in  evidence,  and  also,  in  case  any  such  distress  shall  be  replevied, 
shall  have  power  to  avow  or  make  cognizance  generally  in  sucn  man- 
ner and  form  as  any  landlord  may  now  do  by  virtue  of  the  statute 
15  Geo.  %  c.  8.       made  in  the  fifteenth  year  of  the  reign  of  his  majesty  King  George 

the  Second,  intituled  "  An  Act  for  the  more  effectual  securing  the 
Payment  of  Rents  and  preventing  Frauds  by  Tenants,"  or  by  any 
other  law  or  statute  now  in  force  or  hereafter  to  be  made  for  the  more 
effectually  recovering  of  rent  in  arrear ;  and  such  assignees  and  their 
bailiffs,  agents,  and  servants,  shall  also  have  all  such  and  the  same 
remedies,  powers,  privileges,  and  advantages  of  pleading,  avowing, 
and  making  cognizance,  and  be  entitled  to  the  same  costs  and 
damaees,  and  the  same  remedies  for  the  recovery  thereof,  as  landlords, 
their  bailifis,  agents,  and  servants,  are  now  or  hereafter  may  be  by 
law  entitled  to  have  when  rent  is  in  arrear ;  and  such  assignees  shall 
also  have  the  same  power  and  authority  dT  enforcing  the  observance 
of  all  covenants,  conditions,  and  agreements  in  reject  of  the  lands  of 
which  such  commissioner  as  aforesaid  hath  the  power  of  dimositian 
under  this  act,  and  in  respect  of  the  rents  and  profits  thereof  and  of 
entry  into  and  upon  the  same  lands  for  the  non-observance  of  any  such 
covenant,  condition,  and  agreement,  and  of  expelling  and  amoving 
therefrom  the  tenants  or  other  occupiers  thereof,  and  of  proceeding 
under  the  various  statutes  passed  in  Ireland  providing  the  remedies  of 
ejectment  for  the  nonpa3rment  of  rent,  and  therebv  determining  and 
putting  an  end  to  the  estate  of  the  persons  who  shall  not  have  ob- 
CUuM  to  apply  to  served  such  covenants,  conditions,  and  agreements  as  the  bankrupt 
land*  ofany  would  have  had  in  case  he  had  not  been  adjudged  a  bankrupt :  Pro- 

BDre,   c.  vided  always,  that  this  clause  shall  apply  to  lanSs  of  any  tenure  which 

any  commissioner  acting  in  the  execution  of  any  such  conmiission  as 
aforesaid  may  have  power  to  dispose  of  under  this  act  after  the  bank- 
rupt's decease. 

TENANTS  IN  TAIL — (cOUtinued.) 

Bankrupt — Lands  in  England, 

^" h5\?rin****"*  ^^\  ^"^  ^®  '*  further  enacted,  That  all  the  provisions  in  this  act 
regard  to  bank-  contained  for  the  benefit  of  the  creditors  of  persons  who  under  such  com- 
rnpis  fthall  apply  missions  as  aforesaid  shall  be  adjudged  bankrupts  after  the  thirty-first 
Engtaiid.^    *  '^      day  of  October,  one  thousand  eight  hundred  and  thirty-four,  and  for 

the  confirmation  in  consequence  of  bankruptcy  of  voidable  estates 
created  by  them,  shall  extend  and  apply  to  the  lands  of  any  tenure  in 
England  of  such  persons  as  fiiUy  and  eflfectually  as  if  this  act  had 
throughout  extended  to  lands  of  any  tenure  in  England. 

Bankrupt — Lands  in  England — InroUnent, 

t?€*uIiS'of "baik.       ^^'  P">^i«^ed  always,  and  be  it  fiirther  enacted,  That  in  all  cases  of 

rapts  in  England  bankruptcy,  every  deed  of  disposition  under  this  act  of  lands  in  Endand 

to  be  inroiied  in  by  any  commissioner  acting  m  the  execution  of  any  such  commission 

SVthw*!'^*'"  ^  aforesaid,  and  also  every  deed  by  which  the  protector  of  a  settle- 
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meat  of  lands  in  England  shall  consent,  shall  be  ioroUed  in  hia 
Majesty's  High  Court  of  Chanoery  in  England,  within  six  calendar 
months  after  the  execution  thereof  and  not  in  bis  Majesty's  High 
CouH  of  Cbonceiy  In  Ireland. 

BKTAILBn  MONBT. 

Partial  Repeal  of  former  Acts, 

62.  And  be  it  further  enacted,  That  after  the  thirty-first  day  of  Repeal  of  the 
October,  one  thousand  eight  hundred  and  thirty-<four,  an  act  passed  in  '^m^^^g^ 
the  fif^-eighth  year  of  the  reign  of  his  Majesty  King  George  the  ll^^]  except  as  to 
Third,  intituled  *'  An  Act  for  Relief  of  Persons  entitled  to  Entailed  proceeding*  coin- 
Estates  to  be  purchased  with  Trust  moni^  in  that  Part  of  the  United  SS??  wat^*"'^  ^ 
Kingdom  called  Ireland,"  and  also  an  act  passed  in  the  seventh  year 

of  the  reign  of  his  late  Majesty  King  George  the  Fourth,  intituled, 
**  An  Act  for  repealing  an  Act  passed  in  the  thirty-ninth  and  fortieth 
years  of  the  reign  of  his  late  Majesty  King  George  &e  Third,  inti- 
tnled,  '  An  Act  for  the  Relief  of  Persona  entitled  to  entailed  Estates 
to  be  purchased  with  Trust  Monies,'  and  for  making  fhrther  provision 
in  lieu  thereof,"  shall  be,  and  the  same  are  hereby  repealed,  except  as 
to  such  proceedings  under  the  acts  hereby  repealed  as  shall  have  been 
commenced  before  the  first  day  of  November,  one  thousand  eight 
hundred  and  thirty-four,  and  which  may  be  continued  under  the 
authority  and  according  to  the  provisions  of  the  acts  hereby  repealed. 

Entailed  Money — Modes  of  Disposition, 

63.  And  be  it  further  enacted,  That  lands  to  be  sold,  whether  firee-  The  previons 
hold  or  leasehold)  or  of  any  other  tenure,  where  the  money  arising  ^in'variai'Snrw 
finom  the  sale  thereof  shall  be  subject  to  be  invested  in  the  purchase  apply  *o land*  or 
of  lands  to  be  settled,  so  that  any  person,  if  the  lands  were  pur-  ""y  t«nnre  to  be 
chased,  would  have  an  estate  tail  therein,  and  also  money  subject  to  J^rehMe^mooey  i» 
be  invested  in  the  purchase  of  lauds  to  be  settled,  so  that  any  person,  subject  to  be  in- 
if  the  lands  were  purchased,  would  have  an  estate  tail  therein,  shall  IJJJJiJJe  o?fand« 
for  all  the  purposes  of  this  act  be  treated  as  the  lands  to  be  purchased,  u>  be  entailed,  and 
and  be  considered  subject  to  the  same  estates  as  the  lands  to  be  pur-  ^^^^  "^^'w^i^' 
chased  would,  if  purchased,  have  been  actually  subject  to :  ana  all  VntedSn^iike  ^ 
the  previous  clauses  in  this  act,  so  far  as  circumstances  will  admit,  manoer. 

shall  in  the  case  of  the  lands  to  be  sold  as  aforesaid  being  either  fi'ee- 
hold  or  leasehold,  or  of  any  other  tenure,  apply  to  such  lands  in  the  same 
manner  as  if  the  lands  to  be  purchased  with  the  money  to  arise  from 
the  sale  thereof  were  directed  to  be  freehold,  and  were  actually  purchased 
and  settled,  and  shall,  in  the  case  of  money  subject  to  be  invested  in  the 
purchase  of  lands  to  be  so  settled  as  aforesaid,  apply  to  such  money  in 
the  same  manner  as  if  such  money  were  directed  to  be  laid  out  in  the 
purchase  of  freehold  lands,  and  such  lands  were  actually  purchased 
and  settled ;  save  and  except  that  in  every  case  where  under  this 
clause  a  disposition  shall  be  to  be  made  of  leasehold  lands  for  years 
absolute  or  determinable,  so  circumstanced  as  aforesaid,  or  of  money 
ao  circumstanced  as  aforesaid,  such  leasehold  lands  or  money  shall,  as 
to  the  person  in  whose  favour  or  for  whose  benefit  the  disposition  is 
to  bo  made,  be  treated  as  personal  estate,  and,  except  in  case  of 
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bankruptcy,  the  assurance  by  which  the  disposition  of  such  leasehold 
lands  or  money  diall  be  effected  shall  be  an  assignment  by  deed, 
which  shall  have  no  cmeration  under  this  act  unless  inrolled  in  his 
Majesty's  High  Court  of  Chancery  within  six  calendar  months  after 
the  execution  thereof:  and  in  every  case  of  bankruptcy  the  disposi- 
tion of  such  leasehold  lands  or  money  shall  be  made  oy  the  commis- 
sioner, and  completed  by  inrolment  in  the  same  manner  as  herein- 
before required  m  regard  to  lands. 


Lands  of  any 
t^nareln  England, 
to  be  s»M,  where 
the  pvrchaae 
money  Is  sabjcct 
to  be  Invested  in 
the  purchase 
of  lands  to  be 
entailed,  and  mo* 
ney  under  the 
control  of  a  conrt 
of  eqoity  In  Eng- 
land, subject  to  be 
invested  in  like 
manner,  to  be 
subject  to  this  act 
in  cases  of  bank- 
ruptcy. 

Inrolment. 


Deeds  need  not 
acknowledgment 
before  inrolment 
la  Ireland. 


Bankrupt^^Entaikd  Moneif — England — Inrolment. 

64.  And  be  it  further  enacted,  That  so  far  as  regards  any  person  ad- 
judged a  bankrupt  under  any  such  commission  as  aforesaid,  the  pro- 
visions of  the  clause  lastly  herein<^before  contained  shall,  for  the  benefit 
of  the  creditors  of  the  bankrupt,  apply  to  lands  in  England  to  be  sold, 
whether  freehold  or  leasehold,  or  of  any  other  tenure,  where  the 
money  arising  from  the  sale  thereof  shall  be  subject  to  be  invested  in 
the  purchase  of  lands  to  be  settled,  so  that  the  bankrupt,  if  the  lands 
were  purchased,  would  have  an  estate  tail  therein,  and  also  to  money 
under  the  control  of  any  court  of  equity  in  England,  or  of  or  to  which 
any  individuals  as  trustees  may  be  possessed  or  entitled  iu  England, 
and  which  shall  be  subjest  to  be  invested  in  the  purchase  of  lands  to 
be  settled,  so  that  the  bankrupt,  if  the  lands  were  purchased,  would 
have  an  estate  tail  therein,  as  fiiUy  and  effectually  as  if  this  act  had 
throughout  extended  to  England;  provided  always,  that  every  deed  to 
be  executed  by  any  commissioner  or  protector,  in  pursuance  of  this 
clause,  in  regard  to  lands  iu  England  to  be  so  sold  as  aforesaid,  shaU 
be  inrolled  in  his  Majesty's  High  Court  of  Chancery  in  England  with- 
in six  calendar  months  sdHer  the  execution  thereof;  but  every  deed  to 
be  executed  by  any  commissioner  or  protector,  in  pursuance  of  this 
clause,  in  regard  to  money  subject  to  be  invested  in  the  purchase  of 
lands  to  be  so  settled  as  aforesaid,  shall  be  inrolled  in  his  Majesty's 
High  Court  of  Chancery  in  Ireland  within  six  calendar  months  afUr 
the  execution  thereof,  and  not  in  his  Majesty's  High  Court  of  Chan- 
cery in  England. 

Inrolment  of  Deeds — Acknowledgment, 

65.  And  be  it  further  enacted,  That  any  rule  or  practice  requiring 
deeds  to  be  acknowledged  before  inrolment  shall  not  apply  to  any 
deed  by  this  act  requiring  to  be  inrolled  in  his  Majesty's  High  Court 
of  Chancery  in  Ireland. 


Every  deed  to  be 
Inrolled  in  Ire- 
land by  which 
lands  or  money 
shall  be  disposed 
of  under  this  act 
to  take  effect  as  if 
inrolment  not 
required. 


Inrolment  of  Deeds-^  Relation  back. 

66,  And  be  it  further  enacted.  That  every  deed  required  to 
be  inrolled  in  his  Majesty's  High  Court  of  Chancery  in  Ireland, 
by  which  lands,  or  money  subject  to  be  invested  in  tlie  purchase 
of  lands,  shall  be  disposed  of  under  this  act,  shall,  when  inrolled  as 
required  by  this  act,  operate  and  take  effect  in  the  same  manner  as  it 
would  have  done  if  the  inrolment  thereof  had  not  been  required, 
except  that  every  such  deed  shall  be  void  against  any  person  plaimmg 


f 


FINES  AND  RECOVERIES— IRELAND.  545 

the  lands  or  money  thereby  dieposed  of,  or  any  part  thereof,  for 
vahiable  consideration,  under  any  subsequent  deed  duly  inrolled  under 
this  act,  if  such  subsequent  deed  shall  be  first  inrolled. 

TENANTS  IN  TAIL — (cOOtinued.) 

Inrolmeni  in  Ireland  of  Deeds — Fees. 

67.  And  be  it  further  enacted,  That  it  shall  be  lawful  for  his  TheCoortof 
Majesty's  High  Court  of  Chancery  in  Ireland,  as  to  deeds  to  be  in-  St* ?S7e2 iTSe 
rolled  in  Irelimd  under  this  act,  from  time  to  dme  to  make  such  orders  paid  for  the  iarol- 
as  the  court  shall  think  fit  touching  the  amount  of  the  fees  and  chai^^es  >"«»(  ordccdi,  ftc. 
to  be  paid  for  the  inrolment  of  such  deeds,  and  to  be  paid  for  searches 

for  such  deeds  in  the  office  of  inrolments,  and  to  be  paid  for  copies  of 
the  inrolments  of  deeds  under  this  act,  where  such  copies  are  examined 
with  the  inrolments,  and  signed  by  the  proper  officer  having  the  cus- 
tody of  such  inrolments. 

MARRIED  WOMEN,  IF  NOT  TENANTS  IN  TAIL. 

General  enabling  Clause. 

68.  And  be  it  fiirther  enacted,  That  after  the  thirty-first  day  of  A  married  woman, 
October,  one  thousand  eight  himdred  and  thirty-four,  it  shall  be  lawful  JJJ  ••JJJJJ  ^,**"' 
for  ever?  married  woman,  in  evenr  case  except  that  of  beine  tenant  holiU^'g  con. 
in.taQ,  far  which  provision  is  already  made  by  tnls  act,  by  deed  to  dis-  carrence,  dtipoM 
pose  of  lands  of  any  tenure,  and  mon^  subject  to  be  invested  in  the  ^oney'ioMect  to 
purchase  of  lands,  and  also  to  dispose  of^  disclaim,  release,  surrender,  or  be  investdf  in  the 
extinguish  any  estate  which  she  alone,  or  she  and  her  husband  in  her  ponim  of  landi, 

Srht  may  have  m  any  lands  of  any  tenure,  or  m  any  such  money  as  therein ;  and  m^ 
oresaid,  and  ako  to  release  or  extinguish  any  power  which  may  be  releaM  and  exUn- 
▼ested  in  or  limited  or  reserved  to  her  in  r^ard  to  any  lands  of  any  S*^a^*"'  **  ' 
tenure,  or  any  such  money  as  aforesaid,  or  m  regard  to  any  estate  in 
any  lands  of  any  tenure,  or  in  any  such  money  as  aforesaid,  as  fully 
and  effectually  as  she  could  do  if  she  were  a  feme  sole ;  save  and 
except  that  no  such  diiqiositiou,  release,  surrender,  or  extinguishment 
shall  be  valid  and  effectual  unless  the  husband  concur  in  the  deed  by 
which  the  same  shaQ  be  effected,  nor  unless  the  deed  be  acknowledgea 
by  her  as  hereinafter-directed. 

Saving  cf  oiher  Powers, 

69.  Provided  always,  and  be  it  further  enacted,  That  the  powers  of  The  powera  of  di»- 
disDosition  given  to  a  married  woman  by  this  act  shall  not  interfere  fmaniel  woman 
witii  any  power  which,  independently  of  tins  act,  may  be  vested  in  or  by  tiiU  act  not  to 
limited  or  reserved  to  her,  so  as  to  prevent  her  from  exercising  such  JjJ^***  ^****  ""^ 
power  in  any  case,  except  so  far  as  bv  any  disposition  made  oy  her        ^  powen. 
under  this  act  she  may  oe  prevented  nom  so  doing  in  consequence  of 

such  power  having  been  suspended  or  extinguished  by  such  disposi- 
tion; but  such  powers  of  cusposition  shall  not  enable  a  married 
-woman  to  dispose  of  lands,  or  any  estate  therein,  where  the  settlement 
or  other  instrument  under  which  she  may  be  entitled  to  the  same, 
shall  contain  a  valid  restriction  against  the  anticipation  thereof  by  such 
married  woman. 

N  N 
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MARRIED  WOMEN  ^(condnued.) 
Acknoaledgment  of  Deeds  of  DifposUion, 

ETcry  deed  by  a  70.  And  be  it  further  enacted.  That  eveiy  deed  to  be  executed  by 
married  ^»^^^»  a  married  woman  for  any  of  the  purposes  of  this  act,  except  such  as 
ilerafproiectorfio  may  be  executed  by  her  in  the  character  of  protector  for  the  sole 
be  aeknowicdsed  purpose  of  giving  her  consent  to  the  disposition  of  a  tenant  in  tail, 
JadM'llc!**"'*       ■^^fi*  "P®"  "^"^  executing  the  same,  or  afterwards,  be  produced  and 

Bclmowledged  by  her  as  her  act  and  deed  before  a  judge  of  one  of  the 
superior  courts  at  Dublin,  or  a  master  in  chanceiy,  or  before  two  of 
the  perpetual  commissioners,  or  two  special  commissioners,  to  be  re- 
spectively appointed  as  herein  after  provided. 

Separate  Esamination. 

Thejndge,  &c.  71.  And  be  it  further  enacted.  That  such  judge,  master  in  cbao- 

before  receWing  eery,  or  Commissioners  as  aforesaid,  before  he  or  they  shall  receive 
mentrto  esamule  *^«  acknowledgment  by  any  married  woman  of  any  deed  by  which 
her  aJMFt  from  her  any  disposition,  release,  surrender,  or  extinguishment  shall  be  made 
bQtbwid.  |,y  ijgp  under  this  act,  shall  examine  her  apart  from  her  husband, 

touching  her  knowledge  of  such  deed,  and  shall  ascertain  whedier 
she  fredy  and  voluntanly  consents  to  such  deed,  and  unless  she  fredy 
and  vohmtarily  consents  to  such  deed  shall  not  permit  her  to  ackaow- 
ledge  the  same ;  and  in  such  case  such  deed  shall,  so  far  as  relates  to 
the  execution  thereof  by  such  married  woman,  be  void. 

Perpetual  Commiuioners. 

As  to  the  appoint-  72.  And  be  it  further  enacted,  That  for  the  purpose  of  providing 
ment  of  pcrpctaal  convenient  means  of  taking  acknowledgments  by  married  women  of 
eaS'"countyTr '^''  *^«  d««^8  ^  ^®  executed  by  them  as  aforesaid,  the  Lord  Chief  Justice 
place,  and  the  of  the  Court  of  Common  Pleas  in  Dublin  shall  from  time  to  time 
making  <>■■<  '"^l  appoint  such  proper  persons  as  he  shall  think  fit,  for  eveiy  county, 
lisuoMhe  com-  riding,  division,  or  place  for  which  there  may  be  a  clerk  of  the  peace, 
missionere  and  the  to  be  perpetual  commissioners  for  taking  such  acknowledgments,  and 
delivery  of  copies,  ^^^^i  commissioners  shall  he  removable  by  and  at  the  pleasure  of  the 

said  Lord  Chief  Justice ;  and  lists  of  the  names  of  such  commissionen 
for  the  time  being,  with  the  names  of  their  places  of  residence,  and 
the  counties,  ridings,  divisions,  or  places  for  which  they  shall  be  re- 
spectively appointed  to  act,  shall  from  time  to  time  be  made  out  and 
be  kept  by  the  officer  of  the  Court  of  Common  Pleas  in  DuUin,  with 
whom  the  certificates  of  the  acknowledgments  by  married  women  are 
to  be  lodged  as  hereinafter  mentioned ;  and  such  oflk^r  shall  from 
time  to  time  transmit,  without  fee  or  reward,  to  the  clerk  of  the  peace 
for  each  county,  riding,  division,  or  place,  or  his  deputy,  a  copy  of  the 
list  to  be  BO  from  time  to  time  made  out  for  that  county,  riding,  divi- 
sion, or  place,  and  such  officer  shall  deliver  a  copy  signed  by  nim,  ef 
the  list  for  the  time  being  for  any  county,  riding,  division,  or  plaoe^ 
to  any  person  applying  for  the  same ;  and  the  clerk  of  the  peace  for 
each  county,  riding,  mvision,  or  place,  or  his  deputy,  shall  deliver  a 
copy,  signed  by  him,  of  the  list  last  transmittea  to  him  a9  aforesaid 
to  any  person  applying  for  the  same. 
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MARRIED  WOMEN — (cOntillUed.) 

Power  of  perpetual  Commissioners, 

7*3.  Provided  always,  and  be  it  further  enacted,  That  any  person  Power  or  per- 
appointed  commissioner  for  any  particular  county,  riding,  division,  petoai  commis- 
or  place,  shall  be  competent  to  take  the  acknowledgment  of  any  fin^7o"iiny^rti- 
married  woman  wheresoever  she  may  reside,  and  wheresoever  the  lands  caiar  place. 
or  money  in  respect  of  which  the  acknowledgment  is  to  be  taken 
may  be. 

Special  Commissioners, 

74.  And  be  it  further  enacted,  That  in  those  cases  where,  by  reason  If,  from  being 
of  residence  beyond  seas,  or  ill-health,  or  any  other  sufficient  cause,  J*SJ5ri5*Jjon«B 
any  married  woman  shall  be  prevented  from  making  the  acknowledg-  be  prevented 
ment  reouired  by  this  act  before  a  judge  or  a  master  in  chancery,  or  '^^  ""SI"'  **^ 
any  of  tne  perpetual  commissioners  to  be  appointed  as  aforesaid,  it  spedliircommf "  ' 
shall  be  lawful  for  the  Court  of  Common  Pleas  m  Dublin,  or  any  judge  sionera  lo  be 

of  that  court,  to  issue  a  commission  specially  appointing  any  persona  *PPO">t^* 
therein  named  to  be  commissioners  to  take  the  acknowledgment  by 
any  married  woman  to  be  therein  named  of  any  such  deed  as  afore- 
said: Provided  always,  that  every  such  commission  shall  be  made 
returnable  within  such  time,  to  be  therein  expressed,  as  the  said  court 
or  judge  shaU  think  fit 

Memorandum  of  Acknowledgment. 

75.  And  be  it  further  enacted.  That  when  a  married  woman  shall  When  a  married 
acknowledge  any  such  deed  as  aforesaid,  the  judge,  master  in  chan-  JJk^owiwSpe  a 
eery,  or  commissioners  taking  such  acknowledgment,   shall  sign  a  deed,  the  perwm 
memorandum,  to  be  indorsed  on  or  written  at  the  foot  or  in  the  mar|;in  {!?*"* 'Jjf^*^^f*U'" 
of  such  deed ;  which  memorandum,  subject  to  any  alteration  which  ^  i^^orauinm*to 
may  from  time  to  time  be  directed  'by  the  Coiut  of  Common  Pleas,  the  effect  here 
shall  be  to  the  following  effect ;  videlicet,—  meaUoned ; 

*  This  deed,  marked  [here  add  some  letter  or  other  mark  for  the  pur- 
'  pose  of  identification,j  was  this  day  produced  before  me  [or  us]  and 

*  acknowledged  by  therein  named  to  be  her  act  and  deed; 
'  previous  to  which  acknowledgment  the  said  was  ex- 

<  amined  by  me  [or  us]  separately  and  apart  from  her  husband, 

<  touching  her  knowledge  of  the  contents  of  the  said  deed  and  her 
'  consent  thereto,  and  declared  the  same  to  be  freely  and  voluntarily 

*  executed  by  her.* 

Separate  Certificate  of  Acknowledgment. 

And  the  same  judge,  master  in  chancery,  or  commissioner,  shall  also  and  also  sSkd  a 
sign  a  certificate  of  the  taking  of  such  acknowledgment,  to  be  written  JjJJiff^^^gjJh*** 
or  ingrossed  on  a  separate  piece  of  parchment ;  which  certificate,  sub-  acknowledgment 
ject  to  any  alteration  which  may  from  time  to  time  be  directed  by  the  to  the  effect  here 
Court  of  Common  Pleas,  shall  be  to  the  following  effect ;  videltcet,-^  mentioned. 

*  These  are  to  certify,  that  on  the  day  of 

'  in  the  year  one  thousand  eight  hundred  and  before 

'  me  the  undersigned  ,  Lord  Chief  Justice  of  the 

'  Court  of  Common  Pleas  in  Dublin,  [or  before  me, 

N  N  2 
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one  of  the  justices  of  the  Court  of  King's  Bench  in  Dublin,  or  before 
me  the  undersifi;ned,  one  of  the  masters  in  ordinary  of 

the  Court  of  Cbancei^' ;  or  before  us  A.  B.  and  C.  D. 

two  of  the  perpetual  commissioners  appointed  for  the 
for  taking  the  acknowledgments  of  deeds  by  married 
women,  pursuant  to  an  act  passed  in  the  year  of  the  reign 

of  his  majesty  King  William  the  Fourth,  intituled  An  Act  [^insert  the 
title  of  thit  act'\ ;  or  before  us  the  undersigned  A.  B.  and 

C.  D.  two  of  the  commissioners  specially  appointed  pursuant 

to  an  act  passed  in  the  year  of  the  reign  of  his  majesty 

King  'William  the  Fourth,  intituled  An  Act  [insert  the  title  of  this 
act']  for  taking  the  acknowledgment  of  any  deed  by  the 

wife  of  ]  appeared  personaUy  the  wife  of 

and  produced  a  certain  indenture,  marked  [here  add  the  mark]  bearing 
date  the  day  of  and  made  between  [insert  the  names 

of  the  parties\  and  acknowledged  the  same  to  be  her  act  and  deed ; 
And  I  [or  we]  do  hereby  certify,  that  the  said'  was,  at  the 

time  of  her  acknowledging  the  said  deed,  of  full  age  and  competent 
understanding,  and  that  she  was  examined  by  me  \or  us],  apart  from 
her  husband,  touching  her  knowledge  of  tne  contents  of  the  said 
deed,  and  that  she  freely  and  voluntarily  consented  to  the  same.* 


Certificate  with 
affidavit  verifying 
the  Mine,  to  be 
lodged  with  some 
oflBcer  of  the  Coart 
of  Common  Pleas, 
who  shall  cause 
the  samt*  to  be  filed 
of  record  in  the 
Cvart. 


MARRIED  WOMEN — (cOUtinUCd.) 

Filing  Certificate,  with  an  Affidavit  verifying  it. 

76.  And  be  it  further  enacted,  That  every  such  certificate  as  afore- 
said  of  the  taking  of  an  acknowledgment  by  a  married  woman  of  any 
such  deed  as  aforesaid,  together  with  an  affidavit  by  some  person 
verifying  the  same,  and  the  signature  thereof  bv  the  party  by  whom 
the  same  shall  purport  to  be  signed,  shall  be  loaged  with  some  officer 
of  the  Court  of  Common  Pleas«in  Dublin,  to  be  appointed  as  here- 
inafter mentioned ;  and  such  officer  shall  examine  the  certificate,  and 
see  that  it  is  duly  signed,  either  by  some  judge  or  master  in  chancenr, 
or  by  two  commissioners  appointed  pursuant  to  this  act,  and  daly 
verified  by  affidavit  as  aforesaid,  and  shall  also  see  that  it  contains  such 
statement  of  particulars  as  to  the  consent  of  the  married  woman  as 
shall  from  time  to  time  be  required  in  that  behalf;  and  if  all  the  requi- 
sites in  this  act  in  regard  to  the  certificate  shall  have  been  complied 
with,  then  such  officer  shall  cause  die  said  certificate  and  the  affidavit 
to  be  filed  of  record  in  the  said  Court  of  Common  Pleas. 

Effect  rf filing  Certificate — Relation  back. 

On  filing  certtfl.  77.  And  be  it  further  enacted.  That  when  the  certificate  of  the 
cate,  the  deed,  by  acknowledgment  of  a  deed  by  a  married  woman  shall  be  so  filed  of 
effvct^from  time     ^^^ovd  as  aforesaid,  the  deed  so  acknowledged  shall,  so  far  as  regards 

the  disposition,  release,  surrender,  or  extinguishment  thereby  made  by 
any  married  woman  whose  acknowledgment  shall  be  so  certified 
concerning  any  lands  or  money  compris^  in  such  deed,  take  e&et 
from  the  time  of  its  being  acknowledged,  and  the  subsequent  filing  of 
such  certificate  as  aforesaid  shall  have  relation  to  such  acknowledg- 
ment 


of  acknowledge 
ment. 


J 
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MARRIED  WOMEN — (continucd.) 
Index  of  Certificates. 

78.  And  be  it  further  enacted,  That  the  officer  of  the  Court  of  1}^^^'  ^^*fL 
Common  Pleas,  with  whom  such  certificates  as  aforesaid  shall  be  lodged,  Mterare^iodKed 
shall  make  and  keep  an  index  of  the  same,  and  such  index  shall  con-  to  make  an  index 
tain  the  names  of  tne  married  women  and  their  husbands  alphabeti-  ®'  '***  •*"*' 
cally  arranged,  and  the  dates  of  such  certificates  and  of  the  deeds  to 

which  the  same  shall  respectively  relate,  and  such  other  particulars  as 
shall  be  found  convenient :  and  every  such  certificate  shall  be  entered 
in  the  index  as  soon  as  may  be  after  such  certificate  shall  have  been 
filed. 

Copies  of  Certificates — Evidence, 

79.  And  be  it  further  enacted,  That  after  the  filing  of  any  such  Officer  to  deliver 
certificate  as  aforesaid,  the  officer  with  whom  the  certificate  shall  be  \^^^li^  wUlch 
lodged  shall  at  any  time  deliver  a  copy,  signed  by  him,  of  any  such  shall  be  evidence, 
certificate  to  any  person  applying  for  such  copy ;  and  eveiy  such  copy 

shall  be  received  as  evidence  of  the  acknowledgment  of  the  deed  to 
which  such  certificate  shall  refer. 

Power  of  the  Court  of  Common  Pleas  defined. 

80.  And  be  it  further  enacted.  That  the  Lord  Chief  Justice  of  the  Chief  Justice  of 
Court  of  Common  Pleas  in  Dublin,  shall  from  time  to  time  appoint  ap^lnMhe  officer 
the  person  who  shall  be  the  officer  with  whom  such  certificates  as  with  whom  the 
aforesaid  shall  for  the  time  being  be  lodged,  and  may  remove  him  at  ISSSSf^'JidrThe'** 
pleasure;   and  the  Court  of  Common  Pleas  iu  Dublin  shall  also  conrttoraaice 
nrom  time  to  time  make  such  orders  and  regulations  as  the  court  order*  toaching 
shall  think  fit  touching  the  mode  of  examination  to  be  pursued  by  the  memorandomB^"' 
conunissioners  to  be  appointed  under  this  act,  and  touching  the  parti-  certificates, 
cular  matters  to  be  mentioned  in  such  memorandum  and  certificates  »ffid«*>«»i  *«• 

as  aforesaid,  and  the  affidavits  verifying  the  certificates,  and  the  time 
within  which  any  of  the  aforesaid  proceedings  shall  take  place,  and 
touching  the  amount  of  the  fees  or  charges  to  be  paid'for  the  copies  to 
be  delivered  by  the  clerks  of  the  peace  or  their  deputies,  or  by  the 
officer  of  the  said  court,  as  hereinbefore  directed,  ana  also  of  the  fees 
or  charges  to  be  paid  for  taking  acknowledgments  of  deeds  and  for 
examining  married  women,  and  for  the  proceedings,  nuitters,  and 
things  required  by  this  act  to  be  had,  done,  and  executed  for  completing 
and  giving  efl^t  to  such  acknowledgments  and  examinations. 

Caus  of  Dispensation  with  Husband's  Concurrence. 

81.  Provided  always,  and  be  it  further  enacted.  That  if  a  husband  Co»rt  ^^  Common 
shall,  in  consequence  of  being  a  limatic,  idiot,  or  of  unsound  mind,  of  ^hatband  i^ug 
and  whether  he  shall  have  been  found  such  by  inquisition  or  not,  or  lonaiic,  &c.  nmy 
shall  fipom  any  other  cause  be  incapable  of  executing  a  deed,  or  if  his  g|*fc"*e„^|!**  **** 
residence  shall  not  be  known,  or  he  shall  be  in  prison,  or  shall  be  except  where  tiie 
living  apart  from  his  wife,  either  by  mutual  consent  or  by  sentence  of  io«^  chancellor  or 
divorce,  or  in  consequence  of  his  being  transported  beyond  the  seas,  or  {*„«*«? with"*  * 
from  any  other  cause  whatsoever,  it  shall  oe  lawful  for  the  Court  of  lunatics,  or  the 
Common  Picas  in  Dublin,  by  an  order  to  be  made  in  a  summary  ™'^',Jiif  J^Vhe 
way  upon  the  application  of  the  wife,  and  upon  such  evidence  as  to  protector  of  a 

the  said  court  shall  seem  meet,  to  dispense  with  the  conciurreucc.of  »«tilcment  in lie« 

^  r  of  the  husband. 


550 


4  &  5  Will.  IV.  c.  92 

the  husband  in  any  case  in  which  his  concurrence  is  required  by 
this  act  or  otherwise ;  and  aU  acts,  or  deeds,  to  be  done,  executed, 
or  made  by  the  wife  in  pursuance  of  such  order,  in  regard  to  lands 
of  any  tenure,  or  in  regard  to  money  subject  to  be  invested  in  the 
purchase  of  lands,  shall  be  done,  executed,  or  made  by  her  in  the 
same  manner  as  if  she  were  a  feme  sole,  and  when  done,  executed,  or 
made  by  her  shall  (but  without  prejudice  to  the  rights  of  the  husband 
as  then  existing  independently  of  this  act)  be  as  good  and  valid  as 
ihey  would  have  been  if  the  husband  had  concurred :  Provided  always, 
that  this  clause  shall  not  extend  to  the  case  of  a  married  woman  nThere 
under  this  act  the  lord  high  chancellor,  lord  keeper  or  lords  commis- 
sioners  for  the  custody  of  the  great  seal,  or  otner  person  or  persons 
intrusted  with  the  care  and  commitment  of  the  custody  of  the  persons 
and  estates  of  persons  found  lunatic,  idiot,  and  of  unsound  mind,  or 
his  majesty's  hign  Court  of  Chancery,  shall  be  the  protector  of  a  settle- 
ment m  lieu  of  her  husband. 


Act  may  be 
altered  this  ses- 
sion. 


82.  And  be  it  further  enacted,  That  this  act,  or  any  part  thereof 
may  be  altered,  varied,  or  repealed  by  any  act  or  acts  to  be  passed  in 
the  present  session  of  parliament 
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A. 

ABATEMENT,  11. 

ACKNOWLEDGMENT, 

of  deeds  by  married  women,  127,  128,  384  n.  (155),  409,  419 

n.  (5),  421  n.  (7j. 
effect  of  rules  as  to,  illustrated,  431  n.  (24). 
case  of  wife  being  an  infant  trustee,  436  n.  (35). 

ADVOWSON, 

time  of  limitation  applicable  to,  149. 

AFFIDAVIT, 

prescribed  by  3  &  4  Will.  4,  c.  74,-410,  411,  416,  427,  428. 

mtended  to  be  merely  corroborative  of  certificate,  420. 

additions  to,  not  warranted  by  the  act,  ib,  n.  (6). 

must  be  stamped,  427  n.  (16). 

by  whom  to  be  made,  434  n.  (25)  and  n.  (28^. 

cannot  be  sworn  without  mental  reservation,  435  n.  (29). 

ALIENATION, 

extensive  right  of,  over  real  property,  82. 

restraint  upon,  83,  84,  85. 

of  the  property  of  married  women,  ib.  and  n.  (6),  423,  424,  425. 

by  tenants  in  tail,  123. 

ANCIENT  DEMESNE, 
fines  of  land  in,  92. 

APPOINTMENT, 

observations  on  conveyance  by,  271  n.  (57),  300  n.  (79). 

as  to  uses  limited  by,  ib, 

as  to  the  form  of,  275  n.  (58). 

appointee  is  m  under  the  conveyance  creating  the  power,  300 

n.  (79). 
consequences  of  that  doctrine,  ib» 

as  to  conveyances  by  appointment,  and  lease  and  release,  ib-. 
appointment  operates  on  the  use,  not  on  the  land,  349  n.  (128). 
aavantages  ana  disadvantages  of  conveyance  by,  300  n.  (79;. 
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APPORTIONMENT, 

of  rents,  annuities.  Sec.  by  stat.  4  &  5  Will.  4,  c.  22, — 163. 
considerations  on  the  act,  with  examples,  163  to  167. 
of  price,  in  conveyances  of  freehold  and  copyhold  lands,  299  n. 
(77). 

ASSENT  OF  EXECUTOR, 

not  sufficient  to  pass  leaseholds,  234  n.  (41 ).  , 

ASSIGNMENT,  what,  19. 

ASSURANCES, 

effect  of,  how  to  be  determined,  295  n.  (73). 
by  tenant  in  tail  under  the  old  and  new  law  compared,  368  n. 
(140). 

ASSURANCES  UNDER  STAT.  3  &  4  WILL.  4,  c.  74,  • 
for  barringerUaiU,  97,  et  ieq.  368  n.  (140). 

(See  flsTATB  Tail.) 
inrolment  of,  97—  (See  Inrolment.) 
general  view  of  the  act,  123. 
its  merits,  129,  131. 

no  particular  form  enjoined,  368  n.  (140). 
an  assurance  adapted  to  pass  the  legal  fee  by  deed,  sufficient 

97,  98. 
mode  of  assurance  how  to  be  ascertained,  99, 102. 
shown  by  examples,  99,  100,  101. 
assurance  shoula  be  executed  by  relessee  to  uses,  103. 
expense  of  assurance,  on  a  purchase,  129. 
resulting  use  or  trust  on  conveyances  under  this  statute,  371 

n.  (142). 
proper  to  declare  the  intention  of  the  -deed^  ib, 
assurance  by  bargain  and  sale,  378  n.  (150). 
operation  of  an  assurance  upon  executory  limitationB,  380  n. 

(151). 
conveyance  by  tenant  in  tail  to  his  own  use  sufficient,  382  n.  (153). 
conveyances  to  uses  by  tenant  in  tail  having  no  seisin  effectual, 

t6. 
partial  assurances  and  mortgages  by  tenant  in  tail,  383  n.  (154). 
effect  of  assurance  by  tenant  in  tail,  without  consent  of  protector, 

102,  108,  384  n.  (156). 
effect  of  enjoyment  under  defective  assurance  by  tenant  in  tail, 

illustrated  by  examples,  149,  150,  385  n.  (158). 
fjr  binding  married  women,  127,  128,  398  n.  (171),  t6.  n.  (172) 

(See  Dower. ) 
acknowledgment  of,  384  n.  (155). 
declaration  to  exclude  dower,  144,  378  n.  (150). 
pnidence  of  retaining  the  old  limitations  to  prevent  dower,  ib. 
effect  of  assurances  in  performance  of  covenants  or  agreements 

to  levy  fines  or  suffer  recoveries,  403  n.  (176)  and  (177). 
.upon  whom  the  expense  of  the  ceremonies  imposed  by  this  act 
shall  fall,  as  between  vendor  and  purchaser,  129. 

ATTESTATION  op  a  DEED, 

what  it  should  state,  199  n.  (12). 

ATTORNMENT,  19,  22,  23,  62. 

taken  away  by  statute  of  Anne,  62. 
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B. 


BANKRUPT, 

conveyances  under  the  bankrapt  acts,  obsenrations  on,  318  n.  (99). 

copyholds,  320  n.  (101). 

powers  vested  in  bankrupt,  321  n.  (102). 

bankrupt  nof  compellable  to  join  in  conveyances,  nor  to  enter 

into  covenants,  324  n.  (105). 
course  to  be  pursued  on  his  refusal,  324  n.  (105). 
bankrupt  act,  6  Geo.  4,  c.  16,  repealed  so  far  as  it  relates  to 

entailed  estates,  by  stat.  3  &  4  Will  4,  c.  74,-129. 

BARGAIN  AND  SALE, 

a  contract  binding  the  conscience,  29. 

raised  a  use  at  the  common  law,  ib. 

valuable  consideration  essential  to,  30,  284  n.  (60) ;  286,  ib, 

consideration  need  only  be  expressed,  292  n.  (69). 

under  the  statute  of  uses  57,  284  n.(60) ;  a  legal  conveyance,  58. 

operates  without  transmutation  of  possession,  59. 

for  a  year,  QO,  291  n  (68). 

not  within  statute  of  inrolments,  60. 

powers  cannot  be  created  by  a  Irargain  and  sale,  241,  n.  (43). 

powers  of  appointment  cannot  be  lunited  upon,  241  n.  (43) ;  284 

n.  (60). 
distinction  between  bargain  and  sale,  properly  so  called,  and 

bargain  and  sale  in  bankruptcy,  &c.  284  n.  (60). 
bargain  and  sale  under  bankrupt  act,  ib. 

is  merely  the  execution  of  an  authority,  285  n.  (60). 
bargain  and  sale  inrolled,  60,  284  n.  (60). 
inrolment  of  proper  bargain  and  sale  has  relation  to  the  time  of 

its  execution,  105,  284  n.  (60). 
examined  copies  of  inrolment  of  bargain  and  sale,  evidence,  286 

n.  (60). 
bargains  and  sales  to  uses,  ib, 
conveyance  by  bargain  and  sale,  how  fiir  eligible  under  Uie  stat 

3  &  4  Will.  4,  c.  74,-102,  103,  105. 

BASE  FEE,  102,  119, 

enlargement  of,  into  fee  simple,  120,  121,  385,  n.  (156)« 
doctrine  of  the  mei^r  of,  in  immediate  remainder  and  reversion, 
120,  and  n. ;  385  n.  (156). 


C. 

CEREMONIALS, 

imposed  by  the  ancient  law  on  alienation,  18,  22, 
not  adapted  to  modem  times,  62. 
inadequate  to  tlieir  object^  ib, 

CERTIFICATE, 

of  acknowledgment  of  deeds  by  married  women,  409,  420. 
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CHANCERY, 

uses  originallv  cognizable  in,  25,  30. 

exercises  no  direct  authority  over  the  land,  26. 

but  proceeds  in  j)ertonarn,  25. 

its  practice  in  regard  to  settlements  on  marriage,  251  n.  (49). 

CHATTELS,  REAL.    (See  Leaseholds  for  Years.) 

CHILDREN, 

limitations  to,  197  n.  (8),  297  n.  (74). 
as  a  class,  296  n.  (74). 
aa  individuals,  t6. 

CLERGY, 

the  inventors  of  uses,  3. 

COMMISSIONERS, 

for  taking  acknowledgments  of  deeds  by  married  women,  431. 
competency,  duty,  and  responsibility  of;  ib.  n.  (23). 

COMMON  LAW, 

its  alleged  simplicity,  23. 
not  adapted  to  the  wants  of  modem  society,  ib. 
conveyances  at,  18.    (See  Conveyance.) 
limitations  at,  196  n.  (6). 
rules  conceniing  such  limitations,  i6. 
(See  Limitations,  Uses,  Trusts.) 

CONDITION, 

might  defeat,  but  could  not  modify  a  conveyance,  17. 
diTOrence  between  entiy  for  breach  of,  and  entry  for  forfeiture,  ib. 
of  re-entry  in  lease  for  non-payment  of  rent,  211  n.  (25),  (26). 
for  breach  of  covenants,  its  meonveniences,  ib, 
clause  suggested  for  restraining  such  condition,  266  n.  (55). 
condition  in  a  mortgage,  289  n.  (64). 

CONSENT, 

of  protector,  how  to  be  given,  108. 

CONSTRUCTION, 

same  principles  d,  applicable  to  deeds  and  wills,  with  few  ex- 
ceptions, 82. 

CONTINGENT  REMAINDERS,  13. 
how  defeated,  77,  78,  79. 
by  forfeiture,  &c.  of  the  particular  estate,  77,  78. 
trustees  to  preserve,  70. 

eauitable,  not  destructible  in  the  same  manner  as  legal,  77. 
afienation  of,  at  law,  89,  n. 
may  be  bound  by  indenture,  105. 

CONTRACTS, 

raised  a  use  in  equity,  29.    (See  Use.) 
by  tenant  in  tail,  inefiicacy  of,  104. 
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CONVEYANCES, 

at  the  common  taw,  18. 

feofiment,  ib, 

exchange,  ih. 

lease,  16. 

release,  t6. 

surrender,  19. 

grant,  ih, 

assignment,  ib. 

fine,  20. 

recovery,  ib, 
tortious,  21. 
publicity  of,  22. 

declined  with  the  feudal  system,  23. 
inconveniences  of,  ib, 
not  adapted  to  the  present  state  of  society,  62. 

under  the  statute  of  uses, 

bargain  and  sale,  57. 
covenants  to  stand  seised,  58. 
lease  and  release,  60. 

objects  attainable  by  conveyances  under  the  statute  of  uses,  75, 
76. 

but  not  by  conveyances  at  common  law,  73,  74. 

operating  by,  and  without  transmutation  of  posseerion,  distin- 
guished, 59. 

theory  of  a  conveyance  to  uses,  79. 

under  stat.  2  &  3  Will.  4>  c.  74.     (See  Assurances.) 

CONSIDERATION  MONEY, 

release  of,  in  the  body  of  a  deed,  an  estoppel  at  law,  213  n.  (28). 
utility  of  the  words  ''  divers  other  considerations,"  239  n.  (42). 
no  consideration  necessary  to  a  conveyance  at  common  law,  30, 
241  n.  (43). 

COPYHOLD, 

origin  o^  5. 

how  conveyed,  and  of  what  limitations  susceptible,  81. 

not  within  statute  of  uses,  ib, 

uses  declared  of  copvholds  are  mere  directions  to  the  lord,  ib. 

such  uses  recognized  and  enforced  by  the  judicature,  ib, 

shifting  and  future  uses  of,  allowable,  ib. 

powers  of  appointment  over,  ib, 

custom  of,  controls  the  will  of  the  lord,  ib. 

entails  of  copyholds,  how  to  be  barred,  122. 

covenants  to  surrender,  300  n.  (78). 

apportionment  of  price  when  comprised  in  same  deed  with  free- 
holds, 299  n.  (77). 

stamp  on  conveyances  of  copyholds  belonging  to  bankrupts,  320 
n.  (101). 

enactments  of  the  new  statute  3  &  4  Will.  4,  c.  74,  respecting 
copyholds,  128,  129. 
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COVENANT  TO  STAND  SEISED, 
orijdn  of,  29. 
entorced  by  equity,  t^. 
consideration  essential  to,  30. 
operation  of,  before  statute  of  uses,  294  n.  (73). 
operation  of  under  the  statute,  58,  104. 
operates  without  transmutation  of  possession,  59. 
has  fallen  into  disuse  at  .the  present  day,  58,  162. 
not  adapted  to  the  purposes  of  settlement,  293  n.  (73). 
powers  to  sell,  &c.  cannot  be  raised  by,  ib. 

COVENANTS, 

caution  as  to,  in  barring  estates  tail,  104. 

in  purchase-deeds,  217  n.  (32). 

in  mortgages,  290  n.  (65)  and  (66). 

against  mcumbrances,  the  proper  form  of,  312  u.  (89). 

for  title,  as  to  the  form  of,  313  n  (90),  (91),  (92),  (93),  (94),  (95). 

covenant  of  tenant  in  tail  not  binding  on  issue  or  remainder-man, 

385  n.  (159). 
to  levy  a  fine,  satisfied  by  a  substituted  assurance,  403  n.  (177). 

CROSS  REMAINDERS, 
in  tail,  243  n.  (46). 

CUR.TESY, 

in  equitable  estates,  66,  137. 
estate  by,  confers  protectorship,  110. 


D. 

DEBTS.    (See  Real  Estate.) 

real  estate  liable  to  simple  contract  debts,  146 

DECLARATION, 

to  exclude  dower,  form  of,  144,  378  n.  (150). 

DESCENT, 

system  of,  amended,  145. 

table  of,  under  the  new  law,  502. 

DESCENT  CAST,  147. 

DEED  POLL, 

form  of,  193  n.  (i). 

DEMISE, 
what,  18. 

DEVISE.    (See  Testamentary  Disposition,  Will.) 

DISCONTINUANCE,  147, 

by  tenant  in  tail,  its  effect,  148. 

its  operation  in  taking  away  a  right  of  entry,  or  defeating  a  right 


ig  away  a 
£ed,  147. 


of  action,  abolis 

DISSEISIN, 

rare  at  this  day,  11. 

modem  doctrine  of,  89,  n. ;  194  n.  (3). 
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DISTRESS, 

power  of,  in  mortgages,  354  n.  (133). 

DOWER, 

did  not  extend  to  equitable  estates,  66. 

how  exduded  before  the  recent  statute,  70,  79,  135, 136. 

utility  of  the  ordinary  form  of  limitations  to  prevent,  140,  323 

n.  (104),  378  n.  (150). 
title  to,  over-reached  by  appointment,  when,  323  n.  (104). 
act  for  the  amendment  of  the  law  relating  to,  in  estates  conveyed 

by  way  of  use,  3  &  4  Will.  4,  c.  105,  135. 
dower  extended  to  equitable  interests,  137. 
actual  seisin  of  the  husband  declared  unnecessary,  138. 
husband  enabled  to  exclude  wife  from  dower,  139. 

by  what  means,  ib.  378  n.  (150). 
propriety  of  inserting  the  old  uses  to  prevent  378  n.  (150). 
new  modes  of  extinguishing,  399. 
where  the  marriage  was  contracted  after  tlie  Ist  of  January,  1834, 

398  n,  (171). 
where  before,  ib.  n.  (172^. 
attaches  where  the  land  is  only  contracted  for,  ib. 
rights  of  women  married  on  or  before  the  Ist  of  January,  1834, 

saved,  ib.  139. 
effects  of  this  saving,  140,  143. 
doubt  whether  a  woman  married  on  or  before  the  1st  of  January, 

1834,  can  extinguish  her  dower  under  stat.  3  &  4  Will.  4,^ 

c.  74,  adverted  to,  141. 

observations  in  reply  to,  142,  143,  381  n^l52). 
the  wording  of  the  77ta  clause  of  stat.  2  &:  3  will.  4,  c.  74,  de- 
fended, t^. 
opinion  concerning  the  Dower  Act,  144,  145. 

E. 

ENTAILED  MONEY,  125. 

former  acts  relating  to,  repealed  by  stat.  3  &  4  Will.  4,  c.  74, 

s.  70,  ib. 
history  of  the  law  relating  to.  ib.  1 26. 
mode  of  assurance  substituted  for  barring  entail  of,  126,  394 

n,  (165). 
observations  on  the  mode  of  unsettling,  395  n.  (165). 
assignment  of,  by  deed  inroUed,  125,  395  n.  (166). 
such  deed  caimot  embrace  the  produce  of  fiiture  sales,  396  n.  (167). 
re-assignment  recommended,  ib.  n.(169). 
election  of  tenant  in  tail  to  take  the  fund  in  its  actual  state  should 

be  expressed,  397  n.  (170). 

EQUITY, 

ori^  of,  25. 

distinction  between  law  and  equity,  36. 
adjudicates  inpenonam^  ib. 

bound  by  precedents  and  rules,  ib.    (See  Chancery.) 
jurisdiction  of,  excluded  in  certain  cases,  by  3  &  4  Will.  4,  c.  74, 
104. 
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EQUITABLE  INTEREST, 

division  of,  from  legal  estate  unknown  to  tbe  ancient  law,  2,  4. 

.  pecuUar  to  the  law  of  England,  1. 
questions  relative  to  this  division,  181. 
origin  o(  2. 

introduction  o^  under  the  name  of  nses,  24,  25.    (See  Uses.) 
was  devisable,  28. 

recognised  only  in  cbanceiy,  25,  29,  36,  OS,  69.    (See  Trust.) 
all  instruments  affecting,  in  the  nature  of  contracts,  68. 
not  the  legithnate  sulject  of  conveyance,  69. 
though  in  practice  conveyed  according  to  1^^  forms,  tfr. 
more  tractable  than  the  legal  estate,  71. 
may  be  disposed  of  by  mere  memorandum,  86,  87,  and  n. 
trustee  of,  has  no  estate  nor  interest;  only  an  office,  309  n.  (86). 
devolution  of  such  office,  i6. 

EQUITY  OF  REDEMPTION, 

release  of,  how  to  be  stamped,  227  n.  (39). 

cannot  be  excluded  by  prospective  stipulation,  291  n.  (67), 

ESCHEAT, 

what,  8.  • 

trust  estates  exempted  from,  by  stat  4  &  5  W.  4,  c.  23,  162. 
considerations  on  the  justice  of  the  act,  162,  n. 

ESTATE, 

f*  All  estate"  clause,  observations  on  the  use  of,  193  n.  (3). 

omitted  in  appointments,  and  in  conveyances  in- 
tended to  operate  tortiously,  ib. 
and  in  baigain  and  sale  for  term  of  years,  289  n.  (63). 

ESTATES  pvr  autre  vie, 

how  discharged  from  settlement,  395  n.  (165). 

ESTATE  TAIL, 

how  barred  under  3  &  4  Will.  4,  c.  74,  98,  99. 

a  legal  conveyance  enrolled,  necessaiy  in  all  cases,  98. 

such  conveyance  must  be  adapted  to  pass  freehold  estates,  i6. 

how  the  mode  of  assurance  is  to  be  ascertained,  99. 

no  equitable  relief  in  cases  of  informal  assurance,  104. 

in  remainder,  how  barred,  108. 

observations  on  the  mode  of  barring  entails  before  stat.  3  & 
4  Will.  4,  c.  74,  100. 

effect  of  assurance  by  owner  of  an  estate  tail  in  remainder,  with- 
out the  consent  of  protector,  108. 

with  his  consent,  ih. 

estates  tail  may  now  be  barred  in  vacation,  i6. 

general  view  of  the  statute  as  it  regards  the  alienation  of  estates 
tail,  123. 

effect  of  such  contracts  and  assurances  by  tenant  in  tail  as  are  not 
within  the  act,  124.     (See  Assurances.) 

contingent  estates  tail  within  the  act,  quarey  ih. 

Irish  statute  compared  with  the  English,  132  to  135. 
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EXCHANGE,  18. 

at  common  law,  201  n.  (14). 

its  incidents,  ib.  ^ 

exchange  now  effected  by  mutual  assurances,  ib. 

advantages  of  that  mode,  t^. 

stamp  duty  upon,  t6.  n.  (15). 

force  of  the  word  "  exchange,"  202  n.  (17). 

eviction  clause  in,  203  n.  (18). 

EXECUTORS, 

sales  by,  under  power,  285  n.  (60). 

F. 

FEOFFMENT, 

originally  made  by  parol,  18. 

import  of  the  term,  19. 

by  tenant  for  life  or  years,  causes  forfeiture,  20. 

charter  of,  23. 

tortious  operation  of,  89,  n.;  194.u.  (3). 

FEUDS, 

sketch  of  the  history  of,  5, 6,  7. 
not  devisable,  21 . 

FINE, 

use  and  operation  of.  20,  121. 

in  fee,  by  tenant  for  life  or  years  causes  forfeiture,  ib, 

operation  of,  on  contingent  interest  by  way  of  estoppel,  105^ 

by  heir  in  tail  expectant,  119. 

by  tenant  in  tail  with  immediate  fee,  120. 

where  fee  is  incumbered,  ib. 

fines  and  recoveries  abolished  by  stat.  3  &  4  Will.  4,  c.  74,  91. 

in  Ireland,,  by  4  &  5  Will.  4,  c.  92,  132. 

provisions  of  stat.  3  &  4  Will.  4,  c.  74,  relating  to,  91,  et  seq. 

informalities  in,  cured  by  that  act,  92,  93,  94. 

if  commenced  before  31st  December,  1833,  referred  to  an  assur- 
ance by  deed  inroUed,  91. 

extraordinary  efiect  of,  how  to  be  communicated  to  a  deed  in- 
rolled,  403  n.  (176). 

FINES  AND  RECOVERIES, 

not  heretofore  used  in  the  borough  of  Berwick  upon  Tweed  and 
the  Isle  of  Man,  413,  n.  (a). 

FORFEITURE, 
doctrine  of  9. 
as  it  regards  lord  and  tenant,  ib. 

tenant  and  reversioner,  10. 
tenant  and  remainder- man,  ib.  77. 
entry  for,  ib.  17. 
conveyances  creating,  20. 

estates  held  upon  trust,  or  by  way  of  mortgage,  exempted  from, 
162, 
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FORMEDON,  148. 

writs  of,  abolished,  154. 

FREEBENCH, 

right  to,  unaffected  by  stat.  3  &  4  Will.  4,  c.  105,  145. 

FREEHOLD, 

must  be  always  fuU,  9. 

open  delivery  of  possession,  necessary  on  every  transfer  at  CGm- 

moa  law,  ib. 
conveyance  of,  at  common  law,  must  take  immediate  effect,  11. 
convevance  suspending  the  possession  clt,  void  at  commcm  law,  ib, 
transrer  of,  requires  a  complex  assurance,  88. 

FREEHOLDERS, 
origin  o^  5. 

FREEHOLD  PROPERTY, 
hutory  o£,  6. 
present  state  of  the  law  relating  to,  72,  79. 

FURTHER  CHARGE,  359  n.  (137). 

G. 

GRANT, 

common  law  convevance,  19. 

must  be  by  deed,  ib, 

will  pass  a  remainder  or  reversion,  231  n.  (40). 

suggestion  as  to  conveyance  by  grant,  386  n.  (162). 


H. 

HABENDUM, 

improper  in  surrenders  and  releases  operating  by  way  of  extin- 
guishment, 219  n,  (33). 

HEIRS, 

limitation  to  the  right  heirs  of  grantor,  its  ei^t,  197  n.  (9). 
to  the  right  heirs  of  a  stranger,  198,  n. 

HEIRS  EXPECTANT, 
sales  by,  385  n.  (157). 

I. 

INTENTION, 

general  and  particular,  doctrine  of,  examined,  279  n.  (59). 

INTEREST  on  mortgage  money, 

when  it  may  commence,  359,  360  n.  (137). 

INROLMENT, 
statute  of  59. 
its  object,  ib. 
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INROLMENT— con/iniie<f. 

confined  to  bargains  and  sales  of  freehold  interests,  59. 
evaded,  therefore,  by  tbe  modern  lease  and  release,  60. 
if  extended  to  chattel  interests  publicity  would  not  have  resulted, 

61. 
want  oi,  supplied  in  certain  cases  by  3  &  4  WiD.  4,  c.  74,  94,  95. 
of  deeds  under  3  &  4  Will.  4,  c.  74,97, 383  n.  (155);  397n.  (170). 
act  gives  priority  to  the  deed  first  inroUed,  105,  384  n.  (155). 

INTRUSION,  11. 

J. 

JOINTURE, 

powers  of  jointuring,  262  n.  (53). 


K. 


KING  (THE), 

all  lands  hoJden  of,  8. 


L. 


LEASE, 

common  law  oonTeyance,  18. 

rent  reserved  in,  sufficient  to  raise  a  use,  204  n.(20). 
leases  under  powers,  observations  on,  204  n.  (21);  205  n.  (22); 
267  n.  (56). 

how  rent  should  be  reserved  in,  ib. 
condition  of  re-entry  in,  211  n.  (25). 
by  tenant  for  Ufe,  with  nower,  205  n.  (22). 
cautions  to  be  observed  oy  himi  t^. 

LEASEHOLDS  FOR  YEARS, 

not  within  the  statute  of  uses,  40. 

supposed  reasons  for  their  exclusion,  t^. 

settlements  of,  effected  by  passive  trusts,  71. 

may  be  created,  but  not  transferred  by  conveyance  under  the 

statute,  80. 
should,  for  the  purposes  of  settlement,  be  vested  in  trustees,  ib, 
how  discharged  from  settlement,  395  n.  (165). 
legatee  of,  cannot  make  a  good  title  without  the  assent  of  executor, 

234  n.  (41). 

LEASE  AND  RELEASE.    (See  Release.) 

LEASE  FOR  A  YEAR, 
its  nature,  291  n.  (68). 
when  unnecessary,  214  n.  (29). 
nominal  consideration  in,  need  only  be  expressed,  not  paid,  292 

n.  (69). 
parties  to,  i6.  n.  (70);  576  n.  (147). 
parcels  in,  292  n.  (71).    (See  Baroain  and  Sale.) 

0  o 
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LEGAL  ESTATE, 

diyisioQ  of,  finoiB  equitoUe  iateretti  2. 
the  only  state  of  ownership  under  the  ancient  laW|  4. 
drndition  of,  after  the  statute  of  uses,  55. 
legal  estates  created  by  way  of  use,  are  subject  to  the  rules  of 
tenure,  66,  88. 

LIMITATION,  (WORPS  OF), 

neciessary  only  to  the  creation  of  an  estate  of  inheritance,  288 

n.  (62). 
improper  in  surrender,  or  in  release  operating  bv  extinguishment, 

219  n.  (33). 
not  strictly  proper  in  testatum,  288  n.  (62). 

LIMITATIONS, 

at  common  law,  196  n.  (6). 

l>y  way  of  use,  ib, 

of  particular  estate  and  remainder,  197  n.  (7). 

to  children  as  purchasers,  ib.  n.  (8). 

to  right  heirs  of  feoffor,  145,  197  n.  (9). 

of  a  stranger,  198  n.  (9). 
to  the  heirs  of  the  purchaser  in  uses  to  prevent  dower,  275  n.  (50) 
to  children  as  a  class,  295  n.'(74). 
cross  executoiy,  243  n.  (46). 
executory,  how  affected  by  a  disratailing  assurance,  380  a.  (151). 

LIMITATION  OP  ACTIONS, 
Stat.  3  &  4  Will  4,  0.  27, 147. 
stricter  limitation  imposed  by  this  act,  148. 
as  to  equitable  titles,  and  advowsons,  149,  and  n.  (d). 
provisions  of  the  act  in  regard  to  defective  assurances  by  tenant, 

in  tail,  considered,  149  to  152. 
effect  of  the  act  as  to  the  rule  requiring  a  title  Ibr  sixty  yearss 

152,  156. 
opinions  of  text  writers  on  this  point,  156  to  160. 

(See  Title.) 

LIVERY  OF  SEISIN,  18,  22,  23. 
land  stfll  passes  by,  193  n.  (2). 
attomies  to  deliver,  need  not  to  be  parties  to  the  deed,  198  n.  (10). 


M. 

MARRIED  WOMEN, 

of  their  separate  property,  and  dominion  over  it,  83,  and.  n ;  ad- 

dendunif  xxix. 
their  estates  and  interests  how  to  be  conveyed  under  3t  8r  4 

Will.  4.  c.  74,  127,  128. 
husband's  consent  to  such  conveyance,  when  require^  128. 

MERGER,  78,  120,  126. 

of  term,  prevented  by  a  mesne  legal  estate,  222  n.  (35). 
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MORTGAGE, 

conveyance  by  way  of,  a  mere  pledge  in  equity,  83,  117. 

effect  of,  by  tenant  in  tail,  117 

for  years,  takes  efl^t  under  the  statute  of  uses  as  a  bai^^ain  and 

sale,  288  n.  (62). 
after  forfeiture,  mortgagee  is  entitled  to  six  months'  notice  of  pay- 
ment, 289  n.  (62). 
mortgage  estates,  devise  of,  306  n.  (85). 
of  leasehold  estates,  how  to  be  made,  332  n.  (116). 
proposed  fomwof  mortgage,  339  n.  (123). 
objects  of,  ib. 

its  supposed  advantages,  ib.  343  n.  (25). 
Mr.  R.  C.  Walters'  suggestions  concerning,  354  n.  (134). 
inconvenience  of  the  forms  in  present  use,  340  n.  (123). 
condition  avoiding  conveyance,  why  objectionable,  343  n.  (125). 
reconveyance  always  taken,  ib, 
proviso  for  redemption  in,  342  n.  (25). 
mortgage  revokes  a  devise,  how  far,  343  n.  (125). 

where  direction  is  to  re^^wnvey  to  new  uses,  or  to  uses  to  * 
prevent  dower,  ib. 
mortgage  by  husband  and  wife,  345  n.  (125). 
powers  of  sale  in,  346,  n.  126  ;  347  n.  (127). 

generally  vested  in  the  mortgagee,  his  heirs  and  assigns, 

ib. 
inconveniences  of  that  plan,  ib. 
proposed  to  be  vested  in  mortgagee,  his  executors  and 

administrators,  ib. 
objections  to  that  plan,  ib. 
as  to  the  destination  of  surplus  moneys  arising  from  sale, 

350  n.  (129). 
covenant  not  to  exercise  powers  of  sale  without  notice 
objectionable,  353  n.  (132). 
powers  to  distrain  in  mortgages,  354  n.  (133). 
power  to  pay  off*  prior  incumbrances,  327  n.  (111), 
mortgage  by  tenant  in  tail,  383  n.  (154). 

MORTGAGE  MONEY, 

interest  on,  may  commence  only  from  the  time  of  the  actual 
advance,  339  n.  (157). 


O. 

OPERATIVE  WORDS, 

in  the  past  and  present  tense,  why  so  used,  193  n.  (2). 

ORNAMENTAL  STRUCTURES, 

erected  by  lessee  of  tenant  for  life,  not  removable,  211  n.  (24). 
ornamental  timber  not  to  be  cut  by  tenant  for  life,  248n.  (48). 


OWNERSHIP, 
unity  of,  wil 
consequences  of  such  unity,  10 


unity  of,  with  possession,  under  the  at^^^     ^  ^^^*  ^'  ^^* 
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OWNERSHIP— con/mi/e<;. 
88  to  enjoyment,  11. 
88  to  niodification8  of,  Uf. 
dbtinctioD  batween  the  legal  and  equitable,  26. 
(See  Equitable  Interest.) 


P. 

PARCELS,  ^ 

in  appointments,  275  n.  (58). 
in  lease  and  release,  292  n.  (71). 

as  to  their  insertion  in  an  affidavit  on  alienation  by  a  married 
woman,  435  n.  (30). 

PARTICULAR  ESTATES, 

as  between  owner  of,  and  reversioner,  7. 

PARTIES  TO  A  DEED, 

arrangement  of,  303  n.  (82). 

PERPETUITIES, 

rule  against,  82,  348  n.  (127). 

POSSESSION, 

unity  of  possession  and  ownership  under  the  ancient  law,  10. 

consequences  of  such  unity,  ib. 

conveyances  suspending  possession,  void,  11, 

conveyances  shifting  possession  before  the  determination  of  the 

particular  tenancy,  void,  13,  14, 15. 
could  not  be  changed  without  public  ceremony,  14. 
never  allowed  to  be  vacant,  9,  15. 
adverse,  154. 

PORTIONS  FOR  CHILDREN, 

observations  on  trusts  for  raising,  257  n.  (51). 

-^  of  distributing  the  fund  when  raised,  258,  ib. 

powers  to  appoint,  265  n.  (54). 

suggestion  as  to  accelerating  term  for  raising  portions,  261  n.  (52). 

POWERS, 

of  appointment,  41,  53, 54,  55,  200,  n. 

not  mstinguishable  from  contingent  or  shifting  uses,  54,  272 
n.  {57). 

donee  of,  54. 

shift  the  legal  estate  by  informal  means,  55. 

their  utility  in  settlements,  ib, 

cannot  be  reserved  on  common  law  conveyances,  74. 

of  leasing,  205  n.  (22). 

appendant,  their  mode  of  operation,  ib,,  272  n.  (57). 

simply  collateral,  indestructible,  206  n.  (22). 

of  appointing  to  a  son  or  issue  male,  recommended  in  a  settle- 
ment, 251  n.  (49). 

of  appointment  in  purchase  deeds  should  still  be  retained,  140, 
323  n.  (104);  378  n.  (150). 


■"•ted'- 


\. 
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REAL  ESTATE, 

made  liable  to  simple  contract  debts  of  traders,  by  1  WiU.  4, 
c.  47  147. 
of  profHieton  generally,  by  3  &  4  WiU.  4,  c.  104, 146. 
effect  of  3  &  4  Will.  4,  c.  104,  as  respeets  the  liabiKty  of  pur- 
ehasers  to  see  to  tbe  applioitioii  of  their  pmrchaae-^iiioiiey,  ib. 

RECEIPT, 

for  consideration  money,  its  effect,  213  n.  (28). 

RECITALS, 

rarely  used  in  leases,  204  n.  (21). 

of  lease  and  release,  212  n.  (27). 

of  creation  and  deduction  of  tide  to  terms,  224  ■.  (36). 

of  appointment  and  demise,  304  n.  (83). 

RECOVERY,  20, 121. 

when  it  caused  a  forfeiture,  •&. 

could  not  be  suffered  in  vacation,  108. 

its  operation,  107,  380  n.  (151). 

abolished  by  3  &  4  WilL  4,  c.  74,  91. 

informalities  in,  cured,  in  some  cases,  93,  94,  95,  96. 

modes  of  assurances  substituted  for,  97,  et  $eq.  368. 

RE-ENTRY.    (See  Condition.) 

RELEASE,  (LEASE  AND) 
at  the  common  law,  18. 

origin  and  operation  of  modem  lease  and  release^  60. 
practical  uses  of,  ib,  61. 
the  common  assurance  of  the  kiagdomy  62. 
operation  of  release  the  same  whether  the  rdeasee  be  in  at 
commoa  law,  or  under  the  statute^  216  a.  (30) ;  290 
n.  (72). 
how  to  be  recited,  212  n.  (27). 
inrolment  of,  under  3  &  4  WUl.  4,  c.  74, 383  a.  (155). 

REMAINDER, 

what,  8, 276  n.  (6). 

distinguished  irom  reversion,  ib,  17, 231  n.  (40). 

when  vested,  13. 

when  contingent,  ib, 

owner  of,  under  tlie  same  restrictions  at  common  law,  as  to  dia|^- 

tion,  as  the  freeholder  in  possession,  15, 16, 17. 
transferable  by  grant,  62,  231  n.  (40). 
but  generally  conveyed  by  lease  and  release,  26,  23t  n.  (40). 
how-to  be  limited,  197  n.  (7). 

REVERSION, 

what,  8. 

owner  of,  subject  to  same  restrictions  at  common  law,  as  to  dis- 
position, with  freeholder  in  possession,  15,  16. 
transferable  by  grant,  62. 

RULES  OF  COURT  OF  COMMON  VLEAS, 
pursuant  to  3  &  4  Will.  4,  c,  74,  407,  et  seg. 
annotations  on,  419  to  436. 
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S. 

SCHEDULE  OF  DEEDS,  317  n.  (97). 

^?  SCINTILLA  JURIS, 

?/'  doctrine  of,  examinecl,  48,  et  seq. 

(See  Uses.) 

SEISIN, 

lively  of,  18,  22,  28. 

land  passes  by,  193  n.  (2). 
to  serve  uses,  241  n.  (44);  271  n.  (57). 

SEPARATE  ESTATE,  .    ^     .         ^*  j    • 

equitable  doctriiie  of,  conadered,  i«(h  teferetrcc  to  recetit  deci- 
sions, 83,  n. ;  addendum,  xxix. 
history  of  tlie  doctrine',  86,  n. 
confen  protectorship  under  3  &  4  Will.  4,  c.  74,  111. 

SETTLEMENT,  ^  ,    ^^  ^  , 

suggestions  as  to  settlement  on  marnage  of  landea  propneior, 

249  n.  (49). 
strict,  the  policy  of,  questioned,  250  n.  (49)'.  ^ 
on  wards  of  coiurt  marrying  without  approbation,  251  n.  ^w;. 
—  iheir  arbitrary  character,  t6. 

common  course  of  setflemen£  in  great  families,  ^53  n.  {^^\fj- 
articles  of,  265  n.  (54). 
in  pursuance  Of  articles,  how  to  be  made,  ib* 

SHELLEY'S  CASE, 

Rule  in,  stated  and  explained,  275  n.  (59). 

SIGNING, 

where  essential  to  a  deca,  199  n.  (II)- 

SPECIFIC  PERFORMANCE, 
what,  63. 
suits  fbr,  ib, 

STAMP,  ^      ,._. 

on  release  of  equity  of  redemption,  227  n.  (39> 
on  sale  of  baiArupt's  copyholds,  320  n.  (101)  j  421,  424. 

STATUTE  OF  USES,  ^        ^  ,       ^r  'ta 

dispositions  under,  not  attainable  at  the  common  law,  7o,  76. 

STATUTES,  ^    ^^^ 

52  H.  3,  c.  22,  (chief  rents,  &c.)  21,  n. 
6  Edw.  1,  c.  4,  (cessavit,)  21,  n. 
13  Edw.  1,  c.  21,  (de  donifl,)  91,  21,  n. 
18  Edw.  1,  (West.  3,  quia  emptores,)  6,  n. 
18  Edw.  1,  Stat  4,  (modus  levande  jinc*,)  421,  4^-1. 
17  Edw.  3,  c.  6,  (tenants  in  capite,)  6,  n. 
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STATUTES— con^mwerf. 

34  £dw.  2,  c.  15,  (tenants  in  capite,)  G,  n. 

11  Hen.  6,  c  5,  (uses,)  37. 
1  B.  3,  c.  1,  (uses,)  ib. 
1  R.  3,  c.  5,  (uses,)  ib. 
1  R.  3,  c.  7,  (fines,)  124. 
1  H.  7,  c.  1,  (uses,)  37. 
4  H.  7,  c.  24,  (fines,)  20,  123,  124. 

27  H.  8,  c.  10,  (stat  of  uses,)  38. 

27  H.  8,  c.  16,  (inrolments;)  59,  241  n.  (43);  284  n.(60); 

n.  (61). 
32  H.  8,  c.  1,  (wills,)  63. 

32  U.  8,  c.  36,  (fines,)  20,  123,  124. 

33  H.  8,  c.  20,  (trust  estates,  forfeiture,)  66. 

34  H.  8,  c.  5,  (wills,)  63. 

27  £112.  c.  4,  (voluntary  settlements,)  239  n.  (32). 

12  Car.  2,  c.  24,  rmilitary  tenures,)  63. 

29  Car.  2,  c.  3,  (frauds,)  18,  67,  68, 199  n.  (11). 
4  Anne,  c.  16,  (attornment,)  62. 

10  Anne,  c.  18,  (bargains  and  sales  inroUed,)  285  n.  (60). 
39  &  40  G.  3,  c.  56,  (money  entailed,)  126.  . 
39  &  40  G.  3,  c.  88,  (property  forfeited  to  the  crown,)  65. 
39  &  40  G.  3,  c.  98,  (accumuktious,)  82. 
47  G.  3,  sess.  2,  c  13,  (property  forfeited  to  the  crown,)  65. 
47  G.  3,  sess.  2,  c.  74,  (real  estates  of  traders,)  147. 

54  G.  3,  c.  161,  (attestation  of  appointments,)  199  n.  (11). 

55  G.  3,  c.  184,  (general  stamp  act,)  227  n.  (39) ;  299  n.  (77); 

320  n.  (101). 
59  G.  3,  c.  94,  (property  forfeited  to  the  crown,)  65. 
6  Geo.  4,  c.  16,  (general  bankrupt  act,)  318  n.  (99);  321  n. 
(102);  324  n.  (105). 

6  G.  4,  c.  17,  (leasehola  property  escheated  to  the  crown,)  65, 

7  G.  4,  c.  45,  (money  entailed,)  125. 

Recent  Statute*  for  the  Amendment  of  the  Law, 

1  W.  4,  c.  47,  (real  estate  of  traders,)  147. 

1  W.  4,  c.  60,  (infant  trustee,)  309  n.  (85);  347  n.  (127)* 

1  &  2  W.  4,  c.  56,  (bankrupt  court  act,)  286  n.  (60) ;  31 8  n.  (99).  , 

2  &  3  W.  4,  c.  71,  (prescription,)  160. 

2  &  3  W.  4,  c.  100,  (tithes,)  ib. 

3  &  4  W.  4,  c.  27,  (limitation  of  actbns,)  147« 

3  &  4  W.  4,  c.  74,  (fines  and  recoveries,)  91,  123. 
3  &:  4  W.  4,  c.  97,  (stamps,)  161,  n. 
3  &  4  W.  4,  c.  104,  (simple  contract  debts,)  146.     • 
3  &  4  W.  4,  c.  105,  (dower,)  135. 

3  &  4  W.  4,  c.  106,  (inheritance  act,)  145. 

4  &  5  W.  4,  c.  22,  (apportionment  of  rents,  &c,)  163. 
4  &  5  W.  4j  c.  23,  (escheat,)  65,  161. 

4  &  5  W.  4,  c.  92,  (fines  and  recoveries,  Ireland,)  132. 

When  the  recent  statutes  commence  in  operation,  16I«      S^' 

Table,  169. 
Cursory  observations  on  the  recent  statutes^  167,  168; 
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SUBSTITUTIONS, 

at  common  law,  11,  12. 
must  have  been  strictly  consecutive,  ib. 
what  disallowed,  12. 
by  way  of  remainder  only  valid,  15. 

SURRENDER,  19,  78,  218. 

words  of  limitation  or  habendum  in  deeds  of,  improper,  21! 
deed,  void  as  a  surrender,  good  as  an  assignment,  222  n. 
to  whom  the  surrender  of  a  term  should  be  made,  226  n 

SURVIVOR, 

a  dangerous  word,  242  n.  (44). 
contingent  limitation  to,  297  n.  (75). 


T. 

TABLE, 

of  periods  for  commencement  of  new  statutes,  169. 
of  descents,  under  the  new  law,  502. 

TENANT  IN  TAIL, 

how  he  may  alien  under  3  &  4  Will.  4,  cap.  74,  97,  et  ie{ 

Estate  Tail.) 
ex  provisione  viri,  105. 
mortgages  and  other  partial  assurances  by,  105,  117,  1 

n.  (154). 
effect  of  assurance  by,  haviog  barred  issue,  but  not  remaindi 
(See  Assurances.) 

—  having  immediate  fee,  120. 
by  heir*  expectant  in  tail  during  the 
ancestor,  121. 
in  remainder  may  convey  by  grant,  372  n.  (144). 
confinnatoiy  dispositions  by,  125. 
defective  assurance  by,  149. 

TENENDUM,  194,  n.  4, 

TENURE, 

system  and  history  of,  4. 
all  lands  holden  of  the  king,  4,  8. 
freehold  and  copyhold  tenures,  whence  severally  derived, 
tenure  by  military  service,  ib. 
by  socage,  ib. 

can  now  be  created  only  by  granting  a  partial  interest,  7. 
present  state  of  the  law  with  respect  to,  8. 
rules  and  incidents  of,  9. 

tenure  between  particular  tenant  and  reversioner,  10. 
consequences  of,  10,  11. 

sub-tenures  restrained  by  stat.  of  Quia  Emptores,  ib. 
rules  of,  not  applicable  to  trust  estates,  64,  67. 
certain  fruits  of  tenure  ial&en  from  the  lord  by  4  &  5 
c.  23,  162,  n. 


^ 
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^  TERMS  FOR  YEARS, 

may  be  raised,  but  not  transferred,  tiader  the  Stafaite  of  Uses, 

40,  80. 
merger  of,  prevented  by  a  mesne  legal  estate,  222  n.  (35). 
how  merged,  226  n.  (38). 
title  to,  how  deduced,  234  n.  (41). 
how  to  be  derived  out  of  a  chattel  uAanat,  331  n.  (115). 

TESTAMENTARY  DISPOSITION, 

powef  i4f  ovei  land,  notpemntted  hi  the  feudid  Isw^  21. 
over  the  use,  as  distinguished  from  the  land,  28,  63. 
extended  by  statute  to  the  land  itself,  28,  63. 
right  of,  liberally  expounded,  63. 

TESTATUM, 

operative  words  in  the  past  tense,  193  n.  (2). 

TITLE,  162.    (See  Limitation  of  Actions.) 

whether  sixty  years'  title  requisite  notwithstanding  3  &  4  Wffi.  4, 
C.27,  152,153,  154. 
origin  and  reason  of  the  practice  requiring  such  title,  153. 
not  founded  on  analogy  to  the  limitation  of  a  writ  of  rieht,  ib. 
nor  confined  to  cases  in  which  that  writ  was  availrale,  ib. 
caution  against  aoeepting  a  title  for  less  than  sixty  years,  155. 
Mr.  Brodie's  opinion  as  to  the  title  which  a  purchaser  may  still 
require,  178. 

TRUSTS.    (See  Equitable  Interest. — Uses  before  the  Statute.) 
how  created,  42,  43,  45. 
use  upon  a  use,  42. 

no  pfurticular  form  of  words  necessary  to  create  a  trust,  45,  68. 
trust  in  name  may  be  a  use  in  eflect,  ib. 
present  state  of,  63. 
analogous  to  uses  before  the  statute,  ib, 
of  what  modifications  susceptiUe,  t^. 
unaffected  by  the  rules  of  tenure,  t6. 
shifting  and  future  trusts,  64,  91. 
qualities  and  incidents  of,  ib. 

bind  volunteers,  but  not  purchasers  without  notice,  ib. 
maxim  of  equity,  tlwt  a  trust  shall  not  fail  for  want  of  a  imstee, 

explained,  65, 
trust,  not  a  right  to  the  land,  buC  oniy  a  remedy  agdnst  the 
person,  ib. 

not  bindine  on  the  lord,  ib* 

forfeitable  for  treason,  ib. 

subject  to  curtesy,  66. 

not  subject  to  dower  before  the  reoeni  statute,  ib. 

protected  in  equity  against  dower  of  trustee's  wife,  ib. 

pursues  the  same  course  of  suceessiott  as  the  l^al  estesbe,  ib. 

now  far  governed  by  analogy  to  legal  ruliBB,  ib. 
exc^^ons  to  sttbh  anabgy,  67. 

of  the  fee  may  pass  vritliout  iJie  word  '<  heirs^"  66y  67. 

exempt  finom  control  of  common  law  jli^,  67i 

creation  and  transfia:  of,  ib. 


IKDEX. 

TRUSTS— con/int/erf. 

ymhea  evidence  t^  required  by  th<    i 
raised  by  contract  for  sale,  ib. 
sometimes  implied  from  drcmMtai]    i 
passive,  jnrevaleiiee  of,  accounted  I    , 
use  of,  in  cooveyaneesy  for  pnipo    i 

common  Uw  or  by  means  of  u    i 
unalienable,  83,  n. ;  addendum^  xxh 
resulting,  on  conveyances  under  i 

n.  (142). 
for  raising  portions  for  children,  25    : 

TRUST  ESTATES, 

devise  of,  306  n.  (B5> 

wbcn  they  pass  or  nc^  raider  a  gen  ' 

TRUSTEES, 

to  preserve  contingcnl  reBMnnder,  7  . 
tbeir  use,  ib, ;  243  n.  (45). 
trustee  of  an  equity,  309  n.  (8d). 

U. 

ULTIMUS  HJERES, 

necessary  in  all  societies,  5. 
in  England,  tbe  king,  ib. 

USES, 
At  the  Common  Law, 
introduction  of,  24,  25. 
nature  of,  ib. 
upheld  by  equify,  25. 
charged  tiie  conscieoce,  t^. 
not  subject  to  tiie  jurisdietioB  of  the  i 
eegnbme  m.  Chancewy,  ib. 
not  the  objects  of  tenure,  its  rules  ox 
miefat  be  transferred  by  seerei  cenvi  i 
coi3d  not  be  reached  by  the  rules  of  I 
not  fiiUe  to  Ibvfeiture,  26, 27. 
nor  restricted  as  to  the  modifications 
—  or  as  to  the  fonnft  of  conveyan  ! 
devisable,  ib. 
raised  by  contract,  29. 

(See  Bargain  avd  ! 
two  modes  of  raising,  30. 
—  by  traastnatatioB  of  possession  oi 
governed  in  many  points  by  analog) 
Mckl  or  active,  ai. 
permissive  or  passive,  ib. 
official,  dictated  by  the  wants  of  socii 
permissive,  dictated  by  the  rigor  of  tl; 
express,  ib. 
eonetraetive,  33,  45. 
resulting,  33,  45,  187,  217  u.  (32). 
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VSES^corUinued. 

DOt  binding  on  alienee  for  valuable  consideraliou  vithout  notice, 

33,  241  n.  (44). 
—  but  binding  on  a  gratuitoiu  transferee,  35. 
not  binding  on  straneerB  entering  adversely,  ib. 
nor  on  the  lord  entitled  by  forfeiture  or  escheat,  ib. 
nor  on  the  reversioner  entering  for  condition  broken,  ib. 
injurious  to  the  seigniory,  37. 
condition  of,  under  an  appointment,  271  n.  (5 7). 

Under  the  itatute  of,  27  Hen.  8,  c  10,  38. 
probable  design  of  the  statute,  ib, 
did  not  destroy  eouitable  interests,  39. 
did  not  extend  to  leaseholds  for  years,  40. 
operated  on  passive  and  resulting,  but  not  on  active  or  con- 
structive uses,  41. 
turns  the  use  into  a  lejral  right,  42. 
narrow  construction  o^  adopted  by  the  judges,  t^. 
use  upon  a  use,  how  construed,  ib, 
effects  of  this  construction,  43. 
statute  operates  only  on  the  first  use,  ib.  44. 
may  be  created  bv  any  form  of  words,  45. 
how  a  limitation  is  ascertained  to  be  a  use  within  the  statute,  46. 
distinction  between  uses  beneficial,  uses  not  beneficial,  and  tntsta^ 

ib,47, 
on  limiting  a  use  not  beneficial  a  trust  arises,  47. 
uses  have  lost  their  equitable  and  assumed  a  legal  character,  ib, 
icitUUla  juris,  doctrine  of,  48,  49,  50. 

combated,  51,  52,  53,  70,  71. 
fiiture  and  contingent  uses  described,  49. 

how  they  t<M  effect  before  the  statute,  ib, 
difficulties  concerning  them  after  the  statute,  ib. 
operation  of  statute  on  fiiture  and  contingent  uses,  52. 

—  turned  them  into  legal  rights,  ib, 
powers  not  distinguishable  firom  shifting  and  contingent  uses,  54. 

(See  Powers.^ 
changes  in  the  modification  of  the  legal  ownership  introduced  by 

the  statute,  56. 
diifting  destinations  forbidden  at  the  common  law,  may  be  effected 

by  way  of  use,  ib. 
enumeration  of  olgects  attainable  under  the  statute  of  uses,  but 

,not  at  common  law,  76. 
seisin  to  serve  uses,  241  n.  (44). 
executory  uses,  246  n.  (47). 

classification  of  uses  into  vested,  contingent  and  executory,  ib. 
contingent  and  executory  uses  take  effect  by  divesting  the  vested 

tee,  ib. 
resulting  uses  on  assurances  under  3  &  4  Will.  4,  c.  74,  371 
n.  (142). 

V. 

VENDOJl, 

compellable  to  produce  all  the  evidence  of  title  in  his  poeseasion,- 
156. 
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VOLUNTARY  SETTLEMENTS, 
doctrine  of,  239  n.  (42). 
recent  decisions  upon,  240,  ib. 


W. 


WARRANTY,  148, 

its  operation  as  a  bar  to  the  issue  in  tail  and  remainder  men 

abolished,  9L 
its  operation  to  defeat  a  right  of  entry  or  of  action  abolished,. 147. 
writ  ofwarrantia  charts  fSralished,  201  n.  (14). 

WASTE,  211  n.  (24) ;  248  n.  (48). 

WILL.    (See  Testament  art  Disposition.) 

constnictive,  revocation  of,  by  mortgage,  343  n.  (125). 

WITNESS, 

better  to  have  only  one  witness  to  a  deed,  200  n.  (13). 


THE  END. 
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